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This  is  my  ninth  annual  year-end 
report.  As  I  look  back  I  am  aware  of 
recurring  themes  and  trends  in  my 
previous  reviews.  Over  the  years  I 
have  emphasized  a  number  of  issues, 
ranging  from  the  need  to  allocate  re- 
sources rationally  in  the  face  of  fiscal 
austerity  and  rising  caseloads,  to  ob- 


servations on  the  delicate  relation- 
ship among  the  dispersed  powers  of 
the  Constitution  that  in  the  words  of 
Justice  Robert  Jackson  fosters  "sepa- 
rateness  but  interdependence."  This 
year  I  want  to  highlight  the  relation- 
ship between  the  federal  judiciary 
and  Congress,  and  an  example  of  the 
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"separateness  but  interdependence" 
to  which  Jackson  referred. 

Article  III  of  the  Constitution  vests 
the  judicial  power  of  the  United 
States  in  the  Supreme  Court  and  in 
such  other  federal  courts  as  Congress 
may  create.  It  grants  to  Article  III 
judges  two  significant  protections  of 
their  independence:  they  have  tenure 
during  good  behavior,  and  their 
compensation  may  not  be 

See  Year-end  Report  on  page  2 


Year-end  Report  continued  from  page  1 
diminished  during  their  term  of  of- 
fice. But  federal  courts  are  heavily 
dependent  upon  Congress  for  virtu- 
ally every  other  aspect  of  their  being. 

To  begin  with,  all  federal  courts 
except  the  Supreme  Court  are  cre- 
ated by  Congress.  The  district  courts 
and  the  old  circuit  courts  were  estab- 
lished by  the  Judiciary  Act  of  1789, 
but  the  circuit  courts  of  appeals  did 
not  come  into  existence  until  1891. 


Every  individual  judgeship  in  the 
federal  system  must  be  authorized 
by  Congress,  and  judicial  compensa- 
tion set  by  that  body. 

The  jurisdiction  of  the  federal 
courts  is  established  by  Congress. 
Federal  question  jurisdiction,  which 
today  is  the  basis  for  so  much  litiga- 
tion in  the  federal  courts,  was  not 
conferred  upon  these  courts  by  Con- 
gress until  1875.  Before  that,  the 
staple  of  the  business  of  the  lower 
federal  courts  were  suits  based  on 
diversity  of  citizenship  and  admi- 
ralty jurisdiction.  Most  of  the  impor- 
tant constitutional  cases  decided  by 
the  Supreme  Court  before  1875 — 
McCulloch  v.  Maryland,  Gibbons  v. 
Odgen,  the  Charles  River  Bridge  case, 
the  Slaughterhouse  cases — came  to  the 
Supreme  Court  through  the  various 
State  court  systems,  because  they 


could  not  have  been  brought  in  the 
federal  courts. 

The  substantive  law  to  be  applied 
in  federal  courts  is  determined  by 
Congress.  For  the  first  century  of  our 
existence  under  the  Constitution, 
Congress  legislated  relatively  little, 
but  beginning  with  the  Interstate 
Commerce  Act  in  1887,  Congress  be- 
gan making  up  for  lost  time  and  has 
continued  to  enact  more  and  more 
federal  statutes  applicable  in  federal 


"The  courts  and  Congress 
must  continue  to  work 
together  in  a  spirit  of 
cooperation  in  dealing 
with  the  many  matters  of 
common  interest  which  con- 
front them.  I  am  confident 
that  they  will  continue  to 
do  so  in  1995,  just  as  they 
have  in  the  past." 


courts.  Since  the  Supreme  Court 
early  held  that  there  were  no  com- 
mon law  crimes  which  would  be  rec- 
ognized in  federal  courts,  every 
crime  prosecuted  in  those  courts  is 
the  result  of  a  positive  act  of  Con- 
gress. Congress,  of  course,  is  subject 
to  the  limits  imposed  by  the  Consti- 
tution in  enacting  legislation.  And  in 
Hayburn's  Case,  decided  in  the  first 
decade  of  the  Nation's  existence,  the 
Supreme  Court  held  that  Congress 
could  not  require  federal  courts  to 
decide  cases  which  were  then  subject 
to  revision  by  some  agency  outside 
the  judiciary.  But  subject  to  these 
limitations,  the  law  which  Congress 
declares  is  the  law  which  the  federal 
courts  apply. 

Congress  also  has  authority  to 
regulate  the  Rules  of  Procedure  to  be 
used  in  the  federal  courts.  For  many 


years  it  exercised  that  authority  di- 
rectly, but  the  Rules  Enabling  Act  en- 
acted sixty  years  ago  delegated  that 
authority  to  the  courts.  Amendments 
to  the  existing  Rules  of  Procedure  to- 
day are  first  recommended  by  the 
Rules  Committees,  and  then  pre- 
sented first  to  the  Judicial  Confer- 
ence and  then  to  the  Supreme  Court. 
Those  which  survive  this  process  are 
laid  before  Congress,  and  go  into  ef- 
fect unless  disapproved.  I  believe 
that  this  system  has  worked  well, 
and  that  Congress  should  not  seek  to 
regulate  the  composition  of  the  Rules 
Committees  any  more  than  it  already 
has. 

Finally,  the  federal  judiciary  is  de- 
pendent upon  appropriation  of 
money  by  Congress  for  all  of  its  day- 
to-day  operations.  The  payment  of 
salaries  of  judges  and  other  court 
personnel,  payment  of  jurors,  and 
countless  other  kinds  of  operating 
expenses  are  paid  with  funds  appro- 
priated by  Congress. 

Thus,  when  we  examine  the  rela- 
tionship of  the  federal  judiciary  to 
Congress,  we  see  two  branches  of  the 
federal  government  which  are  con- 
stitutionally separate,  but  whose  on- 
going functioning  is  steeped  in  inter- 
dependence. It  is  only  natural  that 
judges  should  want  to  have  a  say  as 
to  what  Congress  does  with  respect 
to  the  judiciary.  The  body  estab- 
lished to  speak  for  the  federal  judi- 
ciary on  such  matters  is  the  Judicial 
Conference  of  the  United  States,  over 
which  I  preside,  consisting  of  the 
thirteen  chief  judges  of  the  courts  of 
appeals  and  thirteen  district  judge 
representatives.  In  addition  to  the  Ju- 
dicial Conference,  there  are  circuit 
councils  for  each  of  the  circuits,  and 
judicial  conferences  of  each  of  the 
circuits  usually  held  once  a  year. 
What  constraints  ought  these  bodies 
to  observe  in  taking  positions  with 
respect  to  proposed  legislation  af- 
fecting the  judiciary? 

Judicial  comment  and  proposals 
with  respect  to  what  might  loosely  ^* 
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be  called  "wages,  hours,  and  work- 
ing conditions"  seem  obviously  ap- 
propriate. Judges,  being  human, 
have  a  natural  desire  to  see  that  their 
compensation  is  not  eroded  by  infla- 
tion, and  that  the  purchasing  power 
of  their  salaries  therefore  keeps 
abreast  of  rising  prices.  They  also 
have  a  similar  interest  in  not  having 
impossible  demands  made  on  them 
in  terms  of  caseload.  The  Adminis- 
trative Office  of  the  United  States 
Courts  has  for  some  time  collected 
statistics  about  increased  docketings 
in  various  courts,  and  the  Judicial 
Conference  uses  these  statistics  when 
submitting  their  requests  to  Con- 
gress for  the  creation  of  additional 
judgeships. 

Insofar  as  proposed  changes  in 
the  Federal  Rules  are  concerned,  the 
Judicial  Conference  by  statute  has 
the  authority  to  reject  or  accept  such 
proposals  before  they  are  submitted 
to  Congress.  With  respect  to  other 
largely  procedural  matters,  the  Judi- 
cial Conference  has  felt  free  to  make 
its  views  known  to  Congress  because 
of  the  experience  acquired  by  judges 
in  the  administration  of  established 
procedures  which  might  not  be  simi- 
larly available  to  members  of  Con- 
gress. One  example  is  the  review  of 
state  convictions  by  federal  habeas 
corpus.  The  Judicial  Conference  sev- 
eral years  ago  approved  a  modified 
version  of  the  proposal  contained  in 
the  Report  of  the  Powell  Committee, 
which  concluded  that  capital  cases 
"should  be  subject  to  one  fair  and 
complete  course  of  collateral  review 
in  the  state  and  federal  system." 

Federal  judges  have  direct  expo- 
sure to  the  operation  of  the  present 
system,  which  lends  itself  to  long, 
drawn  out  and  repetitive  federal 
challenges  to  final  judgments  of  con- 
viction in  the  state  courts.  I  have  al- 
ways believed  that  the  Powell  report 
struck  a  sound  balance  between  the 
need  for  insuring  careful  review  in 
the  federal  courts  of  a  capital 
defendant's  constitutional  claims, 


and  the  need  for  the  state  to  carry 
out  the  sentence  expeditiously  once 
the  federal  courts  have  determined 
that  its  imposition  was  consistent 
with  the  Constitution. 


Retired  Justice  Louis  F.  Powell,  Jr. 

In  a  similar  vein,  the  Judicial  Con- 
ference advised  Congress  last  sum- 
mer with  respect  to  the  possible  judi- 
cial consequences  which  contemp- 
lated reforms  in  health  care  law 
might  entail.  It  endorsed  four  prin- 
ciples which  it  hoped  would  guide 
Congress  in  this  area:  (1)  there 
should  be  full  exhaustion  of  adminis- 
trative remedies  for  claims  of  denied 
benefits  before  any  court  action 
could  be  brought;  (2)  state  courts 
should  be  the  primary  forum  for  re- 
view of  denied  claims;  (3)  traditional 
discrimination  claims  should  be 
separated  out;  and  (4)  sufficient  re- 
sources should  be  provided  to  all  ad- 
ministrative and  judicial  offices,  both 
state  and  federal,  to  insure  the 
proper  implementation  of  reviews  of 
such  claims. 

The  Judicial  Conference  has  also 
taken  a  position  opposing  some  of 
the  mandatory  minimum  sentences 
which  Congress  provided  in  some 
recent  crime  legislation.  The  basis  for 
this  opposition  was  that  the  manda- 
tory minimum  tended  to  skew  the 
philosophy  behind  the  Sentencing 


Guidelines  which  Congress  also  en- 
acted. This  was  an  effect  which  the 
judges  saw  firsthand  in  their  duty  to 
impose  sentence,  and  which  might 
well  not  be  apparent  to  those  en- 
gaged in  congressional  oversight  of 
the  statutes  involved. 

Whether  the  scheme  of  federal 
sentencing  should  emphasize  deter- 
rence as  opposed  to  punishment, 
what  is  an  appropriate  sentence  for  a 
particular  offense,  and  similar  mat- 
ters, are  questions  upon  which  a 
judge's  view  should  carry  no  more 
weight  than  the  view  of  any  other 
citizen.  In  such  cases  I  do  not  believe 
that  the  Judicial  Conference,  or  other 
judicial  organizations,  should  take 
an  official  position.  Individual 
judges  have,  on  occasion,  expressed 
opposition  to  mandatory  minimum 
sentences  as  a  matter  of  policy.  There 
is  certainly  no  formal  inhibition  on 
judges  publicly  stating  their  own 
personal  opinions  about  matters  of 
policy  within  the  domain  of  Con- 
gress, but  the  fact  that  their  position 
as  a  judge  may  give  added  weight  to 
their  statements  should  counsel  cau- 
tion in  doing  so. 

There  is  considerable  sentiment  in 
the  federal  judiciary  at  the  present 
time  against  further  expansion  of 
federal  jurisdiction  into  areas  which 
have  been  previously  the  province  of 
state  courts  enforcing  state  laws.  Part 
of  this  stems  from  a  genuine  concern 
about  the  erosion  of  federalism,  and 
the  traditional  division  of  responsi- 
bility between  federal  courts  and 
state  courts.  As  long  ago  as  1922, 
Chief  Justice  William  Howard  Taft 
warned  about  "the  tendency  of  Con- 
gress toward  wider  regulation  of 
matters  plainly  within  the  federal 
power  which  it  had  not  been  thought 
wise  theretofore  to  subject  to  federal 
control."  Part  of  the  sentiment  within 
the  federal  judiciary  stems  from  a 
desire  to  keep  the  number  of  federal 
judges  and  federal  courts  circum- 
scribed as  they  have  been  in  the  past, 
See  Year-end  Report  on  page  4 


-  3 


The  Third  Brunch 


January  1995 


Year-end  Report  continued  from  page  3 
which  many  feel  is  one  of  the  reasons 
why  the  federal  judiciary  has  ob- 
tained the  enviable  reputation  which 
it  presently  enjoys.  Congress,  of 
course,  is  the  ultimate  arbiter  of  these 
questions  within  constitutional  limits, 
but  the  future  shape  and  contours  of 
the  federal  courts  is  surely  a  legiti- 
mate subject  for  judicial  input  to 
Congress. 

II.  The  Federal  Courts'  Workload 

Unlike  last  year,  filings  in  the  U.S. 
district  courts  rose  slightly  in  1994 
while  the  long-running  growth  in  ap- 
peals filings  ended  with  a  modest  de- 
crease. Overall,  district  court  filings 
climbed  two  percent  as  civil  filings  in- 
creased three  percent  and  criminal  fil- 
ings fell  three  percent.  United  States 
bankruptcy  court  filings  declined 
seven  percent,  marking  the  second 
consecutive  year  of  lower  filings  after 
10  years  of  sustained  growth.  Despite 
this  year's  decrease  in  bankruptcy  fil- 
ings, there  are  signs  (e.g.,  higher  in- 
terest rates)  that  the  number  of  bank- 
ruptcy cases  filed  may  begin  rising  in 
the  near  future.  After  reaching  an  all- 
time  high  of  50,000  cases  in  1993,  ap- 
peals filings  fell  four  percent  in  1994. 

[Civil  case  filings  in  the  U.S.  dis- 
trict courts  increased  from  229,900  to 
236,400,  a  3  percent  increase.  This  rise 
resulted  mostly  from  increases  in  pri- 
vate cases  involving  federal  question 
and  diversity  of  citizenship  litigation. 
Federal  question  litigation  rose  8  per- 
cent, primarily  due  to  a  23  percent  in- 
crease in  personal  injury  product  li- 
ability cases  (chiefly  asbestos  cases),  a 
19  percent  increase  in  civil  rights  fil- 
ings, and  a  12  percent  increase  in  pris- 
oner petitions.  Diversity  of  citizen- 
ship cases  increased  7  percent,  mostly 
as  a  result  of  a  13  percent  increase  in 
tort  actions  and  a  17  percent  increase 
in  personal  injury  product  liability 
cases.  On  the  other  hand,  contract  ac- 
tions decreased  11  percent,  primarily 
as  a  result  of  decreases  in  cases 


Retired  justice  Harry  A.  Blackmum 

brought  by  the  U.S.  government  to  re- 
cover on  defaulted  student  loans 
(down  53  percent)  and  overpayments 
of  veterans'  benefits  (down  50  per- 
cent). 

Criminal  cases  in  the  U.S.  district 
courts  fell  from  46,800  to  45,500,  a  3 
percent  decline  for  the  second  con- 
secutive year.  The  drop  occurred  in  a 
majority  of  criminal  offenses  includ- 
ing drug  filings  which  saw  a  7  per- 
cent reduction  in  prosecutions.  How- 
ever, drug  offenses  still  constitute  25 
percent  of  all  criminal  case  filings. 
The  overall  decline  would  have  been 
greater  but  traffic  and  drunk  driving 
violations,  usually  misdemeanors, 
rose  14  percent.  Immigration  offenses 
were  4  percent  higher  in  1994  than  in 
1993. 

Filings  declined  almost  7  percent  in 
the  U.S.  bankruptcy  courts,  falling 
from  897,000  to  838,000.  As  in  1993, 
bankruptcy  filings  decreased  under 
each  chapter  of  the  Bankruptcy  Code 
during  1994.  Chapters  12  and  11  had 
the  largest  percentage  decreases  at  al- 
most 31  and  21  percent,  respectively. 
Chapter  7  filings,  which  account  for 
over  68  percent  of  all  bankruptcy  fil- 
ings, dropped  8  percent  whereas 
Chapter  13  filings  fell  2  percent. 

In  the  courts  of  appeals,  filings 
dropped  for  the  first  time  since  1978, 
down  almost  4  percent  from  50,000  to 


48,000.  Almost  all  areas  showed  de- 
creases in  appeals  filed,  with  the  larg- 
est percentage  decrease  in  administra- 
tive agency  appeals,  down  14  percent. 
Criminal  appeals  declined  10  percent. 
The  only  type  of  appeal  which  in- 
creased this  year  was  prisoner  peti- 
tions, which  rose  2  percent.] 

The  judiciary's  caseload  is  con- 
stantly influenced  by  external  forces. 
For  example,  legislation  has  produced 
significant  changes  in  the  workload  of 
the  federal  courts.  The  current  climate 
in  the  country  and  the  U.S.  Congress 
increases  the  likelihood  that  federal 
jurisdiction  will  continue  to  be  ex- 
panded. Should  such  expansion  take 
place,  this  year's  decreases  in 
caseload  may  quickly  reverse. 

The  number  of  judicial  vacancies  is 
another  factor  that  has  greatly  af- 
fected court  workload  in  recent  years. 
Since  January  1994,  the  Clinton  ad- 
ministration has  reduced  the  number 
of  judicial  vacancies  from  118  to  62 
(as  of  December  1, 1994).  In  1993, 1 
communicated  my  hope  that  the  ex- 
ecutive and  legislative  branches 
would  take  the  necessary  steps  to  fill 
the  113  vacancies  then  on  the  Article 
III  bench.  This  year  I  would  like  to 
commend  the  President  and  the  Sen- 
ate for  confirming  101  Article  III 
judges  during  Congress's  Second  Ses- 
sion, the  highest  number  in  a  single 
year  since  1980.  With  this  surge  in  ap- 
pointments, the  overall  vacancy  rate 
on  the  federal  bench  dropped  from  13 
percent  to  6  percent.  It  is  my  hope 
that  the  Administration  and  Congress 
will  continue  to  make  every  effort  to 
fill  the  remaining  vacancies. 

III.  The  Supreme  Court  of  the 
United  States 

AN  APPRECIATION 

On  April  6,  1994,  Justice  Harry 
Blackmun  announced  his  retirement 
from  the  Supreme  Court,  effective  at 
the  end  of  the  1993  Term.  Justice 
Blackmun  served  for  24  years  on  ^* 
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the  Court,  with  two  Chief  Justices, 
16  Associate  Justices,  and  during  the 
administrations  of  six  Presidents.  By 
the  end  of  his  tenure  on  the  Court, 
he  had  authored  more  than  300  ma- 
jority opinions.  Justice  Blackmun 
made  a  significant  contribution  to 
the  Court's  jurisprudence,  and  he 
will  long  be  remembered  for  his 
careful  and  dedicated  approach  to 
judging. 

INVESTITURE  OF  JUSTICE 
BREYER 

President  Clinton  nominated 
Stephen  Breyer  of  Massachusetts  to 
fill  Justice  Blackmun's  seat  on  the 
Supreme  Court.  At  the  time  of  his 
appointment,  Justice  Breyer  was  the 
Chief  Judge  of  the  United  States 
Court  of  Appeals  for  the  First  Circuit 
on  which  he  had  served  for  thirteen 
years.  Justice  Breyer  took  the  official 
oaths  in  Vermont  on  August  3,  1994 
and  the  constitutional  oath  at  the 
White  House  on  August  12, 1994. 
The  formal  investiture  of  Justice 
Breyer  was  held  in  the  Supreme 
Court  on  September  30, 1994. 

CASELOAD  STATISTICS 

Although  the  total  number  of  case 
filings  increased  in  the  Supreme 


L.  Ralph  Mecham 

Court,  fewer  cases  were  heard  and 
decided  on  the  merits.  During  the 
1993  Term,  case  filings  totaled  6,897, 
a  9.4  percentage  increase  over  the 
previous  term.  Continuing  a  trend 
from  recent  years,  case  filings  in  the 
Court's  in  forma  pauperis  docket  in- 
creased again — up  to  4,796  cases 
from  4,240  cases  the  previous  term, 
which  represents  a  13.1  percentage 
increase.  Between  the  1991  and  1992 
Terms,  the  Court's  paid  docket  expe- 
rienced a  slight  decrease;  the  1993 
Term  paid  docket,  however,  con- 
tained 2,100  cases,  an  increase  of  38 
cases  over  the  previous  year.  The 


At  a  reception  held  last  September  at  the  Supreme  Court,  the  Chief  Justice  honors  Chief  Judge 
John  F.  Gerry  (D.  N.J.)  upon  his  retirement  as  chairman  of  the  Judicial  Conference's  Executive 
Committee. 


Court  decided  99  cases  in  the  1993 
Term,  compared  to  116  the  previous 
term.  Signed  opinions  accompanied 
84  of  the  decisions,  down  from  107  in 
the  1992  Term.  No  cases  were  set 
down  for  reargument  in  the  Court's 
last  full  term. 

IV.  The  Administrative  Office  of 
the  United  States  Courts 

In  1939,  Congress  created  the  Ad- 
ministrative Office  of  the  United 
States  Courts  to  provide  necessary 
administrative  functions  under  the 
supervision  and  direction  of  the 
Conference  of  Senior  Circuit  Judges, 
which  subsequently  became  the  Ju- 
dicial Conference  of  the  United 
States.  For  decades,  the  agency  per- 
formed ably  many  centralized  sup- 
port services  for  the  federal  courts. 

In  the  mid-1980's,  in  a  foreshad- 
owing of  recent  executive  branch  re- 
form ideas,  Administrative  Office 
Director  L.  Ralph  Mecham  launched 
a  far-reaching  decentralization  initia- 
tive. Faced  with  increasing  budget 
pressures,  and  respectful  of  judicial 
independence  and  the  historical  de- 
centralized administration  and  au- 
tonomy of  the  courts,  this  initiative 
has  reinvigorated  federal  court  man- 
agement by  allowing  court  adminis- 
trators to  make  day-to-day  spending, 
procurement,  and  management  deci- 
sions, within  established  guidelines, 
to  meet  the  individual  needs  of  the 
courts.  Decentralized  administrative 
authority  commits  every  judiciary 
official  to  identify  ways  to  econo- 
mize without  diminishing  essential 
services — benefiting  the  judiciary 
and  the  taxpayers. 

The  next  step  is  to  decentralize 
personnel  management  responsibili- 
ties to  the  courts.  After  a  four-year 
study  of  the  judiciary's  33-year-old 
personnel  system,  the  Judicial  Con- 
ference approved  a  new  Court  Per- 
sonnel System  that  will  advance 
modern  personnel  management  ap- 
See  Year-end  Report  on  page  6 
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Year-end  Report  continued  from  page  5 
proaches  to  job  design  and  compen- 
sation, enabling  the  courts  to  make 
decisions  about  structuring  their 
work  force,  within  cost  controls,  ac- 
cording to  their  needs. 

The  Administrative  Office  has 
been  transforming  itself  from  a  cen- 
tral control  point  to  an  agency  dedi- 
cated to  streamlining  processes  and 
cutting  red  tape;  providing  policy 
and  program  development,  guid- 
ance, and  assessment  support  for  the 
judiciary;  improving  operational  ef- 
fectiveness, efficiency,  and  economy; 
reaching  out  to  involve  court  staff  in 
program  development  decisions;  and 
identifying  and  addressing  priority 
issues  and  needs. 

The  agency's  public  administra- 
tors, lawyers,  accountants,  systems 
engineers,  statisticians,  architects, 
and  other  staff  work  diligently  to  de- 
liver a  wide  range  of  essential  ser- 
vices in  support  of  the  federal  courts. 
The  Administrative  Office  continues 
to  demonstrate  leadership  in  admin- 
istrative reform  and  technological 
advancement,  and  in  communicating 
within  the  judicial  branch  and  with 
the  other  branches  of  government. 

V.  The  Federal  Judicial  Center 

Judicial  independence  is  en- 
hanced when  the  third  branch  con- 
trols judicial  education,  research  and 
planning.  It  is  the  Federal  Judicial 
Center,  established  in  1967  on  the 
recommendation  of  the  Judicial  Con- 
ference, that  provides  these  impor- 
tant functions  for  the  federal  courts. 
It  should  be  funded  at  levels  that  en- 
sure its  ability  to  carry  out  its  vital 
mission.  The  alternative  to  the  provi- 
sion of  education  to  judges  and  court 
staffs  is  total  reliance  on  on-the-job 
training,  a  prospect  which  no  litigant 
should  view  with  equanimity. 

Almost  2,000  circuit,  district, 
bankruptcy  and  magistrate  judges 
attended  Center  education  programs 
this  year  on  a  range  of  timely 
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topics — including  orientation  for  over 
100  new  district  judges,  many  filling 
long-standing  vacancies.  Center- 
provided  judicial  education  enables 
judges  to  manage  their  growing 
dockets  efficiently  and  fairly  and 
to  control  the  cost  and  burdens  of 
litigation. 

Among  the  most  difficult  and  fast- 
est growing  challenges  facing  courts 
are  product  liability  and  other  mass 
tort  cases,  many  involving  class  ac- 
tions and  complex  scientific  evidence. 
To  help  judges  manage  these  cases, 
the  Center  will  soon  publish  a  new 
edition  of  the  Manual  for  Complex  Liti- 
gation. The  Center's  Reference  Manual 
on  Scientific  Evidence  will  help  judges 
deal  with  expert  evidence  and  im- 
prove jury  trials.  Recently  a  national 
conference  on  mass  tort  litigation  for 
state  and  federal  judges,  sponsored 
by  the  Center,  the  State  Justice  Insti- 
tute and  the  National  Center  for  State 
Courts,  brought  together  state  and 
federal  judges  to  consider  more  effec- 
tive approaches  to  coordination  be- 
tween the  two  court  systems.  In  addi- 
tion, the  Center  has  also  launched  a 
project  to  help  judges  deal  with  the 
large  numbers  of  cases  brought  by 
prisoners  and  other  pro  se  cases 
whose  litigants  are  not  represented 
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by  lawyers. 

Over  20,000  court  employees  par- 
ticipated in  Center  training  pro- 
grams, most  of  them  held  in  the 
courthouses,  to  help  increase  pro- 
ductivity and  provide  employees 
with  skills  needed  to  perform  in- 
creasingly complex  duties. 

Judge  William  W  Schwarzer,  the 
Center's  director  since  1990,  reaches 
the  statutory  mandatory  retirement 
age  this  April.  To  succeed  him,  the 
Center's  Board  has  selected  District 
Judge  Rya  W.  Zobel  of  Boston.  The 
federal  courts  and  those  whom  they 
serve  owe  Judge  Schwarzer  a  debt  of 
gratitude.  He  has  led  the  Center  with 
creativity,  boldness,  and  vision,  in- 
creasing the  Center's  services  even 
as  its  resources  declined.  As  chair  of 
the  Center's  Board,  I  am  confident 
that  Judge  Zobel  will  carry  on  in  the 
same  tradition. 

CONCLUSION 

The  courts  and  Congress  must 
continue  to  work  together  in  a  spirit 
of  cooperation  in  dealing  with  the 
many  matters  of  common  interest 
which  confront  them.  I  am  confident 
that  they  will  continue  to  do  so  in 
1995,  just  as  they  have  in  the  past.  •^ 
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Leaked  Report  Criticizes  Courthouse  Construction  Process 


A  report  leaked  to  the  press  last 
nonth  by  staff  of  the  Senate  Envi- 
onmental  and  Public  Works  Com- 
nittee  may  result  in  congressional 
learings  this  year  on  courthouse 
onstruction.  Prepared  by  staff  for 
he  committee's  former  chair,  Sena- 
or  Max  Baucus  (D-Mont.),  the  report 
5  critical  of  the  General  Services  Ad- 
ninistration  (GSA),  federal  judges, 
he  Administrative  Office,  and  Con- 
fess for  their  respective  roles  in 
ourthouse  construction.  The  report, 
^hich  focuses  on  the  Foley  Square 
•roject  in  Manhattan  and  the  new 
loston  courthouse,  calls  for  a  mora- 
Drium  on  the  approval  of  all  new 
jderal  courthouse  construction  until 
ertain  reforms  have  been  imple- 
lented. 

Following  the  leak  of  the  report, 
enator  Daniel  Patrick  Moynihan  (D- 
J.Y.)  wrote  to  the  committee's  new 
hair,  Senator  John  H.  Chafee  (R- 
LL),  suggesting  that  he  convene 
earings  on  "public  buildings  activi- 
es."  Moynihan  previously  had 
tade  a  similar  request  of  Baucus  fol- 
>wing  a  tour  he  took  of  the  Foley 
quare  project.  In  his  letter, 


Senator  John  H.  Chafee 

Moynihan  also  indicated  that  he  and 
other  committee  members  had  not 
seen  the  report  prior  to  its  leak  to  the 
media. 

Furthermore,  despite  repeated  re- 
quests, judges,  AO  staff,  and  officials 
and  staff  of  the  GSA  were  never  af- 
forded an  opportunity  to  review  or 
comment  on  the  report  before  it  was 
released. 

The  report  fails  to  fully  acknowl- 
edge the  roles  of  Congress,  the  GSA, 
and  the  executive  branch  in  approv- 


ing courthouse  construction  projects 
and  as  a  result  overemphasizes  the 
involvement  of  the  Judiciary  in  this 
process.  It  also  attacks  the  Judiciary's 
long-range  space  planning  process, 
even  though  the  courts  are  believed 
to  be  the  only  government  entity  en- 
gaged in  this  activity.  Other  portions 
of  the  report  are  based  on  out-dated 
and  unverified  information. 

Within  hours  of  the  official  release 
of  the  report,  the  AO  issued  a  state- 
ment critical  of  the  tactics  used  by 
the  committee  staff  as  well  as  the 
content  of  the  report.  The  Judicial 
Conference's  Committee  on  Security, 
Space  and  Facilitates  and  AO  staff,  in 
conjunction  with  the  GSA  and  the 
courts  mentioned  in  the  report,  are 
preparing  a  more  detailed  analysis  of 
the  report. 

The  GSA  also  issued  a  statement, 
making  reference  to  "many  sensa- 
tional stories  in  the  media  recently 
concerning  federal  courthouse  con- 
struction." It  noted  the  partnership 
formed  between  the  courts  and  the 
GSA  to  bring  greater  efficiencies  and 
cost  savings  to  the  courthouse  con- 
struction process. 


national  Bankruptcy  Review  Commission  Members  Named 


Judge  Edith  H.  Jones  (5th  Cir.) 
nd  Bankruptcy  Judge  Robert  E. 
linsberg  (N.  D.  111.)  have  been 
amed  by  the  Chief  Justice  as  mem- 
ers  of  the  National  Bankruptcy  Re- 
iew  Commission.  The  nine-member 
Dmmission  was  created  by  P.L.  103- 
94,  the  Bankruptcy  Reform  Act  of 
994.  According  to  the  statute,  the 
Dmmission  will  study  issues  relat- 
ig  to  the  Bankruptcy  Code,  al- 
lough  there  are  no  specific  subject 
reas  mandated  for  review.  Two 
ears  after  the  commission's  first 


meeting,  it  will  submit  a  report  to 
Congress,  the  Chief  Justice,  and  the 
President  on  its  findings,  with  rec- 
ommendations for  any  legislative  or 
administrative  actions  to  improve 
the  Bankruptcy  Code. 

Jones  was  appointed  to  the  Court 
of  Appeals  for  the  Fifth  Circuit  in 
1985.  She  received  her  law  degree 
from  the  University  of  Texas  School 
of  Law  in  1974,  then  entered  private 
practice  with  the  Houston  firm  of 
Andrews  &  Kurth,  where  she 
concentrated  on  commercial  and 


bankruptcy  litigation. 

Ginsberg  was  appointed  to  serve 
as  a  bankruptcy  judge  in  1985.  He 
received  his  law  degree  from  Ameri- 
can University  in  1969  and  a  LL.M. 
from  Harvard  University  in  1974. 
Ginsberg  worked  as  an  attorney  with 
the  U.S.  Securities  and  Exchange 
Commission  from  1969  to  1973,  and 
was  in  private  practice  from  1977  to 
1985. 

In  addition  to  appointments  by 
the  Chief  Justice,  members  of  the 

See  Commission  on  page  9 
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Appointed:  Frederic  Block,  as  U.S. 
District  Judge,  U.S.  District  Court  for 
the  Eastern  District  of  New  York,  Oc- 
tober 31. 

Appointed:  Salvador  E.  Casellas,  as 

U.S.  District  Judge,  U.S.  District 
Court  for  the  District  of  Puerto  Rico, 
November  1. 

Appointed:  Daniel  R.  Dominguez, 

as  U.S.  District  Judge,  U.S.  District 
Court  for  the  District  of  Puerto  Rico, 
November  1. 

Appointed:  Stanwood  R.  Duval  Jr., 

as  U.S.  District  Judge,  U.S,  District 
Court  for  the  Eastern  District  of 
Louisiana,  October  31. 

Appointed:  Helen  W.  Gillmor,  as 

U.S.  District  Judge,  U.S.  District 
Court  for  the  District  of  Hawaii, 
October  31. 

Appointed:  John  Gleeson,  as  U.S. 
District  Judge,  U.S.  District  Court  for 
the  Eastern  District  of  New  York, 
October  25. 

Appointed:  David  F.  Hamilton,  as 

U.S.  District  Judge,  U.S.  District 
Court  for  the  Southern  District  of 
Indiana,  October  28. 

Appointed:  Okla  Jones  II,  as  U.S. 
District  Judge,  U.S.  District  Court  for 
the  Eastern  District  of  Louisiana, 
October  28. 

Appointed:  J.  Kelley  Arnold,  as  U.S. 
Magistrate  Judge,  U.S.  District  Court 
for  the  Western  District  of  Washing- 
ton, October  28. 

Appointed:  Blanche  M.  Manning, 

as  U.S.  District  Judge,  U.S.  District 
Court  for  the  Northern  District  of  Il- 
linois, October  18. 

Appointed:  William  T.  Moore  Jr.,  as 

U.S.  District  Judge,  U.S.  District 
Court  for  the  Southern  District  of 
Georgia,  October  31. 

Appointed:  Kathleen  M.  O'Malley, 

as  U.S.  District  Judge,  U.S.  District 
Court  for  the  Northern  District  of 
Ohio,  October  22. 


Appointed:  G.  Thomas  Porteous  Jr., 

as  U.S.  District  Judge,  U.S.  District 
Court  for  the  Eastern  District  of 
Louisiana,  October  28. 

Appointed:  Paul  E.  Riley,  as  U.S. 
District  Judge,  U.S.  District  Court  for 
the  Southern  District  of  Illinois, 
October  21. 

Elevated:  Judge  Thomas  R.  Brett,  to 

Chief  Judge,  U.S.  District  Court  for 
the  Northern  District  of  Oklahoma, 
succeeding  Chief  Judge  James  O. 
Ellison,  November  7. 

Elevated:  Chief  Judge  Fred  I. 
Parker,  to  U.S.  Court  of  Appeals 
Judge,  U.S.  Court  of  Appeals  for  the 
Second  Circuit,  October  11. 

Elevated:  Bankruptcy  Judge  Russell 
J.  Hill,  to  Chief  Bankruptcy  Judge, 
U.S.  Bankruptcy  Court  for  the  South- 
ern District  of  Iowa,  succeeding 
Chief  Bankruptcy  Judge  Lee  M. 
Jackwig,  November  2. 

Elevated:  District  Judge  H.  Lee 
Sarokin,  to  U.S.  Court  of  Appeals 
Judge,  U.S.  Court  of  Appeals  for  the 
Third  Circuit,  October  28. 

Senior  Status:  Judge  Harold  Albert 
Baker,  U.S.  District  Court  for  the 
Central  District  of  Illinois,  October  4. 

Senior  Status:  Judge  David  N. 
Edelstein,  U.S.  District  Court  for  the 
Southern  District  of  New  York, 
November  1. 

Senior  Status:  Chief  Judge  James  O. 
Ellison,  U.S.  District  Court  for  the 
Northern  District  of  Oklahoma, 
November  7. 

Retired:  Bankruptcy  Judge  Peder  K. 
Ecker,  U.S.  Bankruptcy  Court  for  the 
District  of  South  Dakota,  October  31. 

Deceased:  Senior  Judge  Richard  H. 
Chambers,  U.S.  Court  of  Appeals  for 
the  Ninth  Circuit,  October  21. 

Deceased:  Senior  Judge  Charles  E. 
Stewart  Jr.,  U.S.  District  Court  for 
the  Southern  District  of  New  York, 
October  28. 
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As  of  January  1, 1995 

Courts  of  Appeals 
Vacancies 

District  Courts 
Vacancies 


16 


52 


Court  of  International  Trade 
Vacancies 


Courts  with 
"Judicial  Emergencies' 


24 
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Commission  continued  from  page  7 
commission  also  were  selected  by 
the  President,  the  President  Pro 
Tempore  and  Minority  Leader  of  the 
Senate,  and  by  the  Speaker  and  Mi- 
nority Leader  of  the  House. 

The  President  named  former  Rep- 
resentative Michael  Synar  (D-Okla.) 
chairman  of  the  commission.  The 
President  also  appointed  Jay  Alix, 
president  of  Jay  Alix  &  Associates,  a 
consulting  firm  specializing  in  bank- 
ruptcy reorganizations,  and  Babette 
A.  Ceccotti,  a  partner  at  Cohen, 
Weiss  and  Simon,  a  law  firm  special- 
izing in  the  representation  of  labor 
organizations  and  Taft  Hartley  pen- 
sion and  health  trust  funds. 

From  the  House,  former  Repre- 
sentative M.  Caldwell  Butler  was  ap- 
pointed by  retiring  Minority  Leader 
Robert  H.  Michel  (R-Ill.).  Butler  is  a 
bankruptcy  partner  at  the  law  firm 
of  Woods,  Rogers  &  Hazelgrove. 
Former  House  Speaker  Tom  Foley 
(D-Wash.)  named  real  estate  lawyer 
John  A.  Gose,  a  partner  at  the  law 


Judge  Edith  H.  Jones 

firm  of  Preston  Gates  &  Ellis,  to  the 
commission. 

From  the  Senate,  Jeffery  J.  Hartley 
was  appointed  by  retiring  Senate 
Majority  Leader  George  Mitchell  (D- 
Me.),  upon  the  recommendation  of 
Senator  Howell  T.  Heflin  (D-Ala.). 
Currently  law  clerk  to  Bankruptcy 
Judge  Margaret  A.  Mahoney  (S.D. 


Bankruptcy  Judge  Robert  E.  Ginsberg 

Ala.),  Hartley  helped  draft  the  Bank- 
ruptcy Reform  Act  as  a  member  of 
the  majority  staff  for  the  Senate  Judi- 
ciary Committee.  Incoming  Senate 
Majority  Leader  Bob  Dole  (R-Kan.) 
named  James  I.  Shepard,  a  bank- 
ruptcy and  insolvency  tax  consultant 
in  Fresno,  California. 


Executive  Committee  Resolution  Lauds  Work  of  AO  and  Its  Director 


Late  last  year  Legal  Times,  a 
weekly  newspaper  published  by 
American  Lawyer  Media,  L.P., 
printed  a  lengthy  story  attacking  the 
Administrative  Office  for  being  the 
"judges'  advocate."  The  Executive 
Committee  of  the  Judicial  Confer- 
ence responded  by  unanimously 
adopting  the  following  resolution: 

"Having  reviewed  carefully  the 
article  by  Naftali  Bendavid  in  the  Oc- 
tober 24,  1994,  Legal  Times,  it  is  the 
unanimous  view  of  the  Executive 
Committee  of  the  Judicial  Confer- 
ence of  the  United  States  that  the  ar- 
ticle is  inaccurate  and  unfair. 

Since  he  began  in  1985,  Director  L. 
Ralph  Mecham  has  been  instrumen- 
tal in  leading  the  Administrative  Of- 
fice toward  the  accomplishment  of 


its  statutory  mission:  providing  high 
quality  support  and  service  to  the 
federal  judiciary.  Under  Director 
Mecham' s  outstanding  leadership, 
the  Administrative  Office  has  suc- 
cessfully dedicated  itself  to  the 
achievement  of  these  goals.  This  suc- 
cess helps  ensure  an  effective, 
smoothly  running  judicial  ma- 
chine— one  upon  which  the  public 
can  and  does  rely  with  confidence 
and  respect. 

The  Executive  Committee  sup- 
ports fully  the  work  of  the  Adminis- 
trative Office  and  endorses  the  goals 
of  the  agency  as  set  by  its  Director. 
We  encourage  the  Administrative 
Office  and  its  Director  to  continue  to 
provide  the  same  caliber  of  excel- 
lence in  its  service  to  the  courts  and 


the  public  at  large." 

Prior  to  publication  of  the  Legal 
Times  article,  former  Chief  Judge 
John  F.  Gerry  (D.  N.J.),  who  for 
nearly  three  years  had  worked 
closely  with  the  AO  and  its  director 
during  his  tenure  as  chairman  of  the 
Executive  Committee,  praised  the 
agency  and  its  staff.  "The  past  nine 
years  have  been  the  golden  age  of  ju- 
dicial administration  at  the  national 
level  under  Director  Ralph  Mecham 
and  Chief  Justice  Rehnquist,"  Gerry 
said.  He  described  Mecham  as  "a  gi- 
ant in  the  field  of  federal  court  ad- 
ministration." 

Gerry  had  not  been  contacted  by 
the  paper  in  the  preparation  of  its  ar- 
ticle on  the  AO. 
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New  Congressional  Committees  Begin  to  Take  Shape 

As  the  104th  Congress  convened  in  Washington,  the  new  Republican  major- 
ity in  both  houses  was  reflected  in  changes  in  committee  memberships  and 
chairs.  The  composition  of  House  and  Senate  committees  has  been  set,  with 
subcommittee  membership  in  both  houses  to  be  finalized  by  mid-January. 
This  listing  of  House  and  Senate  Appropriations  and  Judiciary  Committees 
was  complete  as  The  Third  Branch  went  to  press  in  early  January.  In  future  is- 
sues, the  newsletter  will  contain  up-to-date  information  on  who  is  on  key 
committees  and  subcommittees. 


Senate  Appropriations  Committee 


Senator  Mark  O.  Hatfield 

Republicans 

Mark  O.  Hatfield  (Or.),  chair 
Ted  Stevens  (Alaska) 
Thad  Cochran  (Miss.) 
Arlen  Specter  (Pa.) 
Pete  V.  Dominici  (N.M.) 
Phil  Gramm  (Tex.) 
Christopher  S.  Bond  (Mo.) 
Slade  Gorton  (Wash.) 
Mitch  McConnell  (Ky.) 
Connie  Mack  (Fla.) 
Conrad  Burns  (Mont.) 
Richard  C.  Shelby  (Ala.) 
James  M.  Jeffords  (Vt.) 
Judd  Gregg  (N.H.) 
Robert  F.  Bennett  (Utah) 


10 


Bold=new  committee  member 


The  Third  Brant  h    ■  January  1995 


Senator  Robert  C.  Byrd 

Democrats 

Robert  C.  Byrd  (W.Va.),  ranking 
Daniel  K.  Inouye  (Hawaii) 
Ernest  F.  Hollings  (S.C) 
J.  Bennett  Johnston  (La.) 
Patrick  J.  Leahy  (Vt.) 
Dale  Bumpers  (Ark.) 
Frank  R.  Lautenberg  (N.J.) 
Tom  Harkin  (Iowa) 
Barbara  A.  Mikulski  (Md.) 
Harry  Reid  (Nev.) 
Bob  Kerrey  (Neb.) 
Herb  Kohl  (Wis.) 
Patty  Murray  (Wash.) 


Italic  and  bold=freshman  member 


Senate  Judiciary 
Committee 


Senator  Orrin  Hatch 


Senator  Joseph  R.  Biden,  jr. 

Republicans 

Orrin  Hatch  (Utah),  chairman 
Strom  Thurmond  (S.C.) 
Alan  K.  Simpson  (Wyo.) 
Charles  E.  Grassley  (Iowa) 
Arlen  Specter  (Pa.) 
Hank  Brown  (Colo.) 
Fred  Thompson  (Tenn.) 
Jon  Kyi  (Ariz.) 
Mike  DeWine  (Ohio) 
Spencer  Abraham  (Mich.) 

Democrats 

Joseph  R.  Biden  Jr.  (Del.),  ranking 
Edward  M.  Kennedy  (Mass.) 
Patrick  J.  Leahy  (Vt.) 
Howell  Heflin  (Ala.) 
Paul  Simon  (111.) 
Herb  Kohl  (Wis.) 
Dianne  Feinstein  (Cal.) 
Russell  D.  Feingold  (Wis.) 


^B 


House  Judiciary  Committee 


Republicans 
Henry  J.  Hyde  (111.),  chair 
Carlos  J.  Moorhead  (Cal.) 
F.  James  Sensenbrenner  (Wis.) 
Bill  McCollum  (Fla.) 
George  W.  Gekas  (Pa.) 
Howard  Coble  (N.C.) 
Lamar  Smith  (Tex.) 
Steven  H.  Schiff  (N.M.) 
Elton  Gallegly  (Cal.) 
Charles  T.  Canady  (Fla.) 
Bob  Inglis  (S.C.) 
Robert  W.  Goodlarte  (Va.) 
Stephen  E.  Buyer  (Ind.) 
Martin  R.  Hoke  (Ohio) 
Sonny  Bono  (Cal.) 
Fred  Heineman  (N.C.) 
Ed  Bryant  (Tenn.) 
Steve  Chabot  (Ohio) 
Michael  Patrick  Flanagan  (III.) 
Bob  Barr  (Ga.) 


Representative  Henry  J.  Hyde 


Democrats 

John  Conyers  Jr.  (Mich.),  ranking 

Patricia  Schroeder  (Colo.) 

Barney  Frank  (Mass.) 

Charles  E.  Schumer  (N.Y.) 

Howard  L.  Berman  (Cal.) 

Rick  Boucher  (Va.) 

John  Bryant  (Tex.) 

Jack  Reed  (R.I.) 

Jerrold  Nadler  (N.Y.) 

Robert  C.  Scott  (Va.) 

Melvin  Watt  (N.C.) 

Xavier  Becerra  (Cal.) 

Jose  E.  Serrano  (N.Y.) 

Zoe  Lofgren  (Cal.) 

Shelia  Jackson-Lee  (Tex.) 


Representative  John  Conyers  Jr. 


House  Appropriations  Committee 


Republicans 

Bob  R.  Livingston  (La),  chair 

Joseph  M.  McDade  (Pa.) 

John  T.  Myers  (Ind.) 

C  W.  Bill  Young  (Fla.) 

Ralph  Regula  (Ohio) 

Jerry  Lewis  (Cal.) 

John  Edward  Porter  (111.) 

Harold  Rogers  (Ky.) 

Joe  Skeen  (N.M) 

Frank  R.  Wolf  (Va) 

Tom  DeLay  (Tex.) 

Jim  Kolbe  (Ariz.) 

Barbara  F.  Vucanovich  (Nev.) 

Jim  Ross  Lightfoot  (Iowa) 

Ron  Packard  (Cal.) 

Sonny  Callahan  (Ala.) 

James  T.Walsh  (N.Y.) 

Charles  H.  Taylor  (N.C.) 

David  L.  Hobson  (Ohio) 

Ernest  J.  IstookJr.  (Okla.) 

Henry  Bonilla  (Tex.) 

Joe  Knollenberg  (Mich.) 

Dan  Miller  (Fla.) 

Jay  Dickey  (Ariz.) 


Ok 


L 

Representative  Bob  R.  Livingston  Representative  David  R.  Obey 


Jack  Kingston  (Ga,) 
Frank  Riggs  (Cal.) 
Rodney  Frelinghuysen  (N.J.) 
Roger  Wicker  (Miss.) 
Michael  P.  Forbes  (N.Y.) 
George  Nether xutt  (Wash.) 
Jim  Bunn  (Or.) 
Mark  W.  Neumann  (Wis.) 

Democrats 

David  R.  Obey  (Wis.),  ranking 
Sidney  R.  Yates  (111.) 


Louis  Stokes  (Ohio) 
TomBevill(Ala.) 
John  P.  Murtha  (Pa.) 
Charles  Wilson  (Tex.) 
Norman  D.  Dicks  (Wash.) 
Martin  Olav  Sabo  (Minn.) 
Julian  C.  Dixon  (Cal.) 
Vic  Fazio  (Cal.) 
W.G.  (Bill)  Hefner  (N.C.) 
Steny  H.  Hoyer  (Md.) 
Richard  J.  Durbin  (111.) 
Ronald  D.  Coleman  (Tex.) 


Alan  B.  Mollohan  (W.Va.) 
Jim  Chapman  (Tex,) 
Marcy  Kaptur  (Ohio) 
David  E.  Skaggs  (Colo.) 
Nancy  Pelosi  (Cal.) 
Peter  J.  Visclosky  (Ind.) 
Thomas  M.  Foglietta  (Pa.) 
Esteban  E.  Torres  (Cal.) 
NitaM.  Lowey(N.Y.) 
Ray  Thornton  (Ark.) 
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Wardens  Advocate  Prevention,  Not  Mandatory  Miniums,  to  Stop  Crime 


A  group  with  firsthand  experience 
in  the  prison  system  says  mandatory 
minimum  sentences,  more  prisons, 
and  longer  sentences  will  not  reduce 
crime,  according  to  a  survey  released 
last  month.  Senator  Paul  Simon  (D- 
111.),  a  member  of  the  Senate  Judi- 
ciary Committee,  surveyed  195  war- 
dens of  state  prisons  in  California, 
Illinois,  Florida,  Michigan,  Ohio, 
Pennsylvania,  Texas,  and  Delaware. 
According  to  Simon's  survey,  85  per- 
cent of  the  wardens  do  not  think  that 
most  elected  officials  in  America  are 
offering  effective  solutions  to  crime. 
Over  half,  58  percent,  of  the  wardens 
oppose  mandatory  minimum  sen- 
tences of  5, 10,  20  or  more  years  for 
drug  crimes;  and  65  percent  would 
use  prison  space  more  efficiently  by 
imposing  shorter  sentences  on  non- 
violent offenders  and  longer  sen- 


tences on  violent  ones. 

What  do  the  wardens  propose  to 
stop  crime?  The  survey  says  they  ad- 
vocate prevention  and  law  enforce- 
ment. Wardens  looked  at  the  root 
causes  of  crime  and  71  percent  called 
for  improved  education  in  the 
schools,  66  percent  for  expanded  em- 
ployment opportunities,  and  62  per- 
cent for  programs  to  teach  young 
parents  how  to  be  better  mothers 
and  fathers.  And  if  given  a  choice  be- 
tween more  police  or  longer  sen- 
tences, 78  percent  of  the  wardens 
called  for  the  former,  saying  that  the 
resulting  increase  in  certainty  of  ap- 
prehension is  more  effective  in  re- 
ducing crime. 

To  reduce  recidivism,  according 
to  the  survey,  the  majority  of  war- 
dens support  prison  drug  treatment 
programs,  vocational  training,  psy- 


chological counseling,  and  literacy 
and  other  educational  programs. 
They  also  overwhelmingly  favor  al- 
ternatives to  incarceration  such  as 
home  detention,  halfway  houses, 
boot  camps,  and  residential  drug 
treatment  programs.  It  was  their 
common  belief  that  half  of  the  pris- 
oners under  their  supervision  would 
not  be  a  danger  to  society  if  released. 

Simon  also  surveyed  925  prison- 
ers and  found  that  wardens  and  in- 
mates show  a  remarkable  similarly 
of  views  when  it  comes  to  what  re- 
duces crime.  Nearly  half  of  the  pris- 
oners said  drug  treatment  and  em- 
ployment opportunities  were  key, 
but  only  30  percent  said  "make  pub- 
lic schools  better."  People  break  the 
law,  the  surveyed  prisoners  said,  be- 
cause of  drugs  and /or  alcohol,  job- 
lessness, or  a  bad  family  life. 
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udiciary  Seeks  Exclusion  from  Line-item  Veto 


ief  Judge  Gilbert  S.  Merritt  (6th  Cir.)  testifies  before  a  joint  House-Senate  committee  on  line- 
n  veto  legislation. 


In  order  to  continue  its  tradition 
providing  justice  to  American  citi- 
ns  and  as  a  co-equal  branch  of 
vernment,  the  federal  Judiciary 
Duld  be  excluded  from  coverage 
der  the  proposed  line-item  veto 
fislation,  a  representative  of  the 
iiciary  told  a  joint  House-Senate 
mmittee  last  month. 
"These  protections  need  to  en- 
xe,"  said  Chief  Judge  Gilbert  S. 
?rritt  (6th  Cir.),  chairman  of  the 
ecutive  Committee  of  the  Judicial 
inference.  "While  Congress  and 
J  President  attempt  to  reallocate 
rween  themselves  the  power  to  en- 


act and  approve  what  are  often  com- 
plex and  controversial  appropria- 
tions bills,  the  Judiciary  should  not 
be  a  part  of  that  process.  The  Con- 
gress can  protect  itself  but  the  Judi- 
ciary would  be  at  the  mercy  of  the 
executive  branch,"  Merritt  said  in  his 
testimony  at  a  joint  hearing  of  the 
Senate  Committee  on  Governmental 
Affairs  and  the  House  Committee  on 
Government  Reform  and  Oversight. 
"It  requires  little  imagination  to  see 
how  one  of  the  greatest  threats  to 
this  independence  could  come  from 
undue  financial  pressures  by  the 

See  Veto  on  page  2 


Judiciary  MAP  Helps  Improve  Courts'  Work 
Congressional  Subcommittees  Finalize  Rosters 
Draft  Judgeship  Bill  Transmitted  to  Congress 


Newsletter 

of  the 

*  c 

Federal 

Courts 

5       A 

Vol  27        \f 
Number  2           Q\r 

February  1995 

OFTHf 


1 


House  Passes  New 
Crime  Package 

Less  than  six  months  after  Presi- 
dent Clinton  signed  anti-crime  leg- 
islation into  law,  Congress  is  revis- 
iting the  issue  with  the  Taking  Back 
Our  Streets  Act,  which  is  part  of  the 
"Contract  with  America."  The  Sen- 
ate is  considering  crime  legislation 
of  its  own  and  the  Senate  Judiciary 
Committee  is  expected  to  hold  a  se- 
ries of  hearings  on  crime  issues. 

At  least  initially,  the  House  ap- 
pears to  be  taking  the  lead  on  the 
crime  legislation  in  the  104th  Con- 
gress. The  House  legislation  has 
been  divided  into  several  separate 
bills,  six  of  which  already  have 
been  passed  by  the  full  House. 
There  are  several  provisions  in  the 
House  bill  that  will  be  of  interest  to 
the  Judiciary.  They  are: 

■  Mandatory  restitution:  The  Ju- 
dicial Conference  has  expressed  se- 
rious concerns  with  mandatory  res- 
titution as  a  form  of  mandatory 
sentencing.  Furthermore,  imposi- 
tion of  restitution  without  taking 
into  account  the  ability  to  pay 
could  make  many  such  orders  un- 
enforceable, resulting  in  wasteful 
and  unnecessary  collection  efforts. 
Significant  judicial  resources  could 
be  expended  for  relatively  mini- 
mum returns  to  victims. 

See  Crime  on  page  4 


Veto  continued  from  page  1 
executive  branch.  The  last  thing 
needed  is  a  new  mechanism  to  give 
the  executive  branch  control  over  the 
Judiciary's  budget,  particularly  in 
light  of  the  fact  that  the  United 
States,  almost  always  through  the  ex- 
ecutive branch,  has  more  lawsuits  in 
the  federal  courts  than  any  other 
litigant,"  said  Merritt. 

Nevertheless,  earlier  this 
month  the  House  passed  the  line- 
item  veto  legislation,  including 
the  provision  covering  the  Judi- 
ciary. During  House  consideration 
of  the  bill,  Representative  James 
Moran  (D-Va.)  offered  an  amend- 
ment to  the  line-item  veto  provi- 
sion, which  would  have  exempted 
the  discretionary  budget  authority 
of  the  judicial  branch.  "I  implore 
my  colleagues,  please  pass  this 
amendment,"  Moran  said.  "Main- 
tain the  separation  of  powers  and 
show  the  respect  of  our  founding 
fathers  in  the  Constitution  that 
has  endured  for  the  past  200 
years."  Moran's  amendment 
failed  by  a  vote  of  119  to  309.  It 
appeared  from  the  hearings  and 
the  debate  that  House  Republi- 
cans feel  the  need  to  abide  by  the 
"Contract  with  America"  as  origi- 
nally presented  to  voters,  even 
though  some  Republicans  have 
said  they  agree  with  the  Judiciary's 
position. 

The  Senate  has  two  different  line- 
item  veto  bills,  both  of  which  include 
the  Judiciary.  It's  timetable  for  action 
is  uncertain  since  the  Senate  Republi- 
cans did  not  sign  the  House's  "Con- 
tract with  America"  and  are  not  un- 
der the  same  time  constraints  as 
House  members. 

As  currently  drafted,  the  line-item 
veto  legislation  applies  to  discretion- 
ary funding,  which  encompasses  the 
vast  majority  of  the  Judiciary's  ap- 
propriations. Only  the  salaries  of  Ar- 
ticle III  judges  and  bankruptcy 
judges  and  retirement-related  pro- 
grams currently  are  classified  as 


mandatory  and  would  not  be  subject 
to  a  line-item  veto.  The  line-item 
veto  provision  is  contained  in  the 
Fiscal  Responsibility  Act,  one  of  the 
bills  that  composes  the  "Contract 
with  America." 

Since  the  creation  of  the  Adminis- 
trative Office  in  1939,  the  financial 


(L  to  R)  Senator  Fred  Thompson  (R-Tenn.)  and  Chief 
]udge  Gilbert  S.  Merritt  (6th  Cir.)  talk  after  a  hearing 
on  line-item  veto  legislation. 

affairs  of  the  federal  Judiciary  have 
been  carefully  insulated  from  execu- 
tive branch  influence.  However, 
prior  to  this  time,  budget  submis- 
sions and  all  other  administrative 
support  services  for  the  lower  fed- 
eral courts  were  provided  by  the  ex- 
ecutive branch  through  the  Depart- 
ment of  Justice.  The  inevitable 
conflict  inherent  in  this  process 
reached  a  crisis  level  during  the 
1930s  when  the  executive  branch  ac- 
tively and  unilaterally  cut  the 
Judiciary's  funding,  forced  the  firing 
of  many  court  staff,  and  cut  the  sala- 
ries of  senior  judges'  secretaries  in 
half.  The  pleas  of  judges  at  the  time 
were  ignored  or  rejected. 


"The  Judiciary's  budget  requ< 
are  subjected  to  full  review  by  the 
congressional  appropriations  com- 
mittees in  keeping  with  the  fiscal 
power  conferred  on  Congress  by  the 
Constitution,"  said  Merritt.  "The  Ju- 
diciary must  justify  each  dollar  it  re- 
ceives. This  is  appropriate  and  the 
Judiciary  cheerfully  respects  this 
role  of  Congress.  We  do  not  get  a 
free  ride;  we  never  get  all  that  we 
ask  for  or  need.  But  the  balance 
would  be  tilted  dangerously  to- 
ward executive  dominance  and 
control  over  the  Judiciary  if  the 
President  had  line-item  veto  au- 
thority over  the  judicial  branch," 
Merritt  told  the  joint  committee. 
The  federal  Judiciary's  budget 
represents  two-tenths  of  1  percent 
of  the  federal  budget. 

Even  the  current  protections 
have  not  insulated  the  Judiciary 
from  external  influence  and  fund- 
ing shortages.  In  1986  and  1993, 
inadequate  funds  forced  a  defena  ( 
of  payments  of  court-appointed 
criminal  defense  counsel  and  a 
shortage  of  funds  to  pay  jurors  in 
civil  trials.  And,  in  1989, 1993,  anc 
1994,  in  violation  of  the  Budget 
and  Accounting  Act,  the  executivt 
branch  reduced  the  Judiciary's 
budget  request  by  a  total  of  more 
than  $1  billion. 

Furthermore,  the  Judiciary's 
budget  does  not  include  funding  for 
courthouse  construction  so  that  an 
exclusion  from  the  line-item  veto 
would  not  exempt  these  funds.  The 
General  Services  Administration,  thi 
Office  of  Management  and  Budget, 
and  Congress  control  courthouse 
construction  funding. 

"It  seems  inconsistent  to  prohibit 
the  executive  branch  from  changing 
the  Judiciary's  budget  prior  to  sub- 
mission, but  then  give  the  President 
unilateral  authority  to  revise  an  en- 
acted budget,"  Merritt  said.  ^^ 


- 


The  Third  Branch    m   I  rhnmry  1995 


ollack  Named  Recipient  of  13th  Annual  Devitt  Award 


Senior  Judge  Milton  Pollack  (S.D. 
f.Y.)  is  the  recipient  of  the  Thirteenth 
nnual  Edward  J.  Devitt  Distin- 
uished  Service  to  Justice  Award. 

Pollack's  "willingness  to  use  inno- 
ative  techniques  for  the  resolution  of 
)mplex  and  protracted  litigation" 
as  cited  by  the  selection  committee 
i  making  the  award.  Over  a  period 
!  three  years  and  under  Pollack's 
jidance,  the  Drexel  Burnham  Lam- 
?rt  cases  were  settled.  These  cases 
ivolved  more  than  180  suits  with  the 
jtential  for  litigation  lasting  into  the 
?xt  century.  According  to  the  com- 
ittee,  Pollack  "demonstrated  in  a 
?cisive  way  that  the  federal  Judi- 
ary  and  its  courts  are  capable  of  re- 
living with  energy  and  efficiency 
ie  most  complex  of  disputes  in  an 
rer  more  sophisticated  society." 


Judge  Milton  Pollack 

Pollack  was  named  to  the  federal 
bench  in  1967  and  took  senior  status 
in  1983.  He  has  served  on  numerous 


Judicial  Conference  committees,  in- 
cluding the  Committee  on  Court  Ad- 
ministration (1971-1987)  and  the 
Subcommittee  to  Examine  Possible 
Alternative  to  Jury  Trials  in  Complex 
Protracted  Civil  Cases  (1979-1984). 
He  has  served  since  1983  on  the  Judi- 
cial Panel  on  Multidistrict  Litigation. 

The  Edward  J.  Devitt  Distin- 
guished Service  to  Justice  Award 
recognizes  the  dedicated  public  ser- 
vice of  members  of  the  federal  Judi- 
ciary and  honors  Judge  Devitt  who 
was  the  longtime  chief  judge  for  the 
District  of  Minnesota.  All  Article  III 
judges  are  eligible  for  the  award. 
This  year's  award  selection  commit- 
tee consisted  of  Justice  Anthony  M. 
Kennedy  (S.C),  chairman;  Chief 
Judge  Richard  Arnold  (8th  Cir.);  and 
Chief  Judge  Sarah  Barker  (S.D.  Ind.). 


longressional  Accountability  Act  Signed  Into  Law 

On  January  23, 1995,  the  President 
gned  the  Congressional  Account- 
)ility  Act  of  1995,  P.  L.  104-1,  which 
the  first  legislation  enacted  by  the 
)4th  Congress.  The  bill  applies  11 
cisting  employment,  civil  rights, 
ialth,  and  safety-related  statutes 
id  regulations  to  the  legislative 
•anch.  However,  the  legislation 
)es  allow  Congress  a  narrow 
jportunity  to  adopt  rules,  which 
>uld  potentially  limit  the  applicabil- 
f  of  the  statutes. 

The  Congressional  Accountability 
ct  also  calls  for  the  Judicial  Confer- 
tce  to  prepare  a  report  for  submis- 
on  by  the  Chief  Justice  to  Congress 
l  the  application  of  the  provisions 
>ntained  in  the  act  to  the  judicial 
anch.  The  report  is  to  be  submitted 
)  later  than  December  31, 1996,  and 
to  include  any  recommendations 


the  Conference  may  have.  The 
Conference's  Committee  on  Judicial 
Resources  will  play  the  lead  role  in 
preparing  the  study.  Assistance  will 
come  from  the  Committees  on 
Security,  Space  and  Facilities;  Court 
Administration  and  Case  Manage- 
ment; Defender  Services;  and  the 
Judicial  Branch.  The  Administrative 
Office's  Human  Resources  and 
Statistics  Division,  which  staffs  the 
Committee  on  Judicial  Resources, 
will  manage  the  study  with  close 
involvement  of  the  Office  of  General 
Counsel  and  other  appropriate 
components  of  the  Judiciary. 

The  study  will  encompass  appli- 
cability of  the  following  provisions 
of  the  Congressional  Accountability 
Act  to  the  third  branch: 

■  The  Fair  Labor  Standards  Act 
of  1938; 


■  Title  VII  of  the  Civil  Rights  Act 
of  1964; 

■  The  Americans  with  Disabili- 
ties Act  of  1990; 

■  The  Age  Discrimination  in 
Employment  Act  of  1967; 

■  The  Family  and  Medical  Leave 
Act  of  1993; 

■  The  Occupational  Safety  and 
Health  Act  of  1970; 

■  The  Employee  Polygraph 
Protection  Act  of  1988; 

■  The  Worker  Adjustment  and 
Retraining  Act; 

■  The  Rehabilitation  Act  of  1973; 

■  Chapter  43  (relating  to  veter- 
ans' employment  and  reemploy- 
ment) of  Title  38,  United  States  Code; 
and, 

■  Chapter  71  (relating  to  federal 
service  labor-management  relations) 
of  Title  5,  United  States  Code. 
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Crime  continued  from  page  1 

■  Habeas  Corpus:  The  proposed 
legislation  would  amend  both  gen- 
eral and  capital  habeas  corpus  proce- 
dures. For  non-capital  habeas  corpus 
petitions,  the  bill  would  fix  a  dead- 
line for  state  and  federal  prisoners  to 
file  petitions  in  district  court  and 
would  allow  the  federal  court  to 
deny  a  petition  on  the  merits  even 
though  a  petitioner  may  have  failed 
to  exhaust  state  remedies.  The  provi- 
sion would  also  shift  the  authority  to 
grant  certificates  of  probable  cause 
from  the  district  courts  to  the  courts 
of  appeals.  The  capital  habeas  corpus 
provisions,  which  are  modeled  after 
the  report  of  the  Ad  Hoc  Committee 
on  Federal  Habeas  Corpus  in  Capital 
Cases  (the  Powell  Committee  re- 
port), would  establish  special  proce- 
dures that  would  be  applicable  in 
those  states  opting  to  create  a  mecha- 
nism for  the  appointment  of  counsel 
in  state-court  post-conviction  pro- 
ceedings. In  addition,  a  time  frame 
would  be  created  during  which  peti- 
tions must  be  filed  in  federal  court. 
The  Judicial  Conference  endorsed  a 
modified  version  of  the  Powell  Com- 
mittee report.  The  bill  would  set 
timetables  in  both  the  district  court 
and  courts  of  appeals  for  determina- 
tions of  the  capital  habeas  corpus  pe- 
titions. An  amendment  offered  by 
Representative  Christopher  Cox  (R- 
Calif.)  during  floor  debate  was 
adopted  that  would  affect  cases  in- 
volving general  and  capital  habeas 
petitions.  Under  the  amendment,  ac- 
cording to  Cox,  "State  decisions  that 
are  reasonable  on  the  law  and  the 
facts  will  be  upheld  by  a  habeas  re- 
view." 

Democrats  argued  that  this 
amendment  embodies  the  "full  and 
fair"  concept,  and  that  its  passage 
would  effectively  end  all  rights  of 
habeas  corpus  if  minimal  state  guar- 
antees are  satisfied. 

■  Prisoner  Lawsuits:  The  Judicial 
Conference  has  generally  supported 
the  requirement  that  state  prisoners 
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exhaust  state  administrative  rem- 
edies during  a  continuance  of  their 
civil  rights  actions  during  a  fixed 
time  frame.  The  House-passed 
changes  would  modify  the  existing 
exhaustion  provision  to  require  a 
state  prisoner  to  exhaust  available 
state  administrative  remedies  when 
they  have  been  certified  or  approved 
as  presently  provided,  prior  to  the 
filing  of  a  civil  rights  action  in  fed- 
eral court.  Other  changes  include  au- 
thorizing federal  courts  to  dismiss 
prisoner  civil  rights  and  all  in  forma 
pauperis  actions  for  failure  to  state  a 
claim  upon  which  relief  may  be 
granted;  deleting  one  of  the  five 
minimum  standards  established  by 
current  law  for  state  grievance  pro- 
cedures; and  requiring  courts  to  re- 
quest prisoner  asset  information  and 
then  impose  a  full  or  partial  filing  fee 
based  upon  the  prisoner's  ability  to 
pay. 

■  Exclusionary  Rule:  The  House 
legislation  would  create  a  "good 
faith"  exception  to  the  exclusionary 
rule  so  that  evidence  of  wrongdoing 
may  be  used  in  prosecutions  even 
when  such  evidence  was  mistakenly 
seized  by  law  enforcement  officers 
acting,  from  the  court's  objective  per- 
spective, in  good  faith.  In  1985,  the 
Judicial  Conference  opposed  a  simi- 
lar proposal,  holding  that  to  the  ex- 
tent that  such  legislation  codified 
current  law,  it  was  unnecessary.  The 
Conference  further  held  that  exten- 
sion of  the  good  faith  exception 
should  be  left  to  the  courts. 

Although  not  bound  by  the  time- 
table set  for  completion  of  the  "Con- 
tract with  America,"  the  Senate  is  ex- 
pected to  proceed  quickly  with 
consideration  of  crime  legislation. 
Senate  Judiciary  Committee  Chair- 
man Orrin  Hatch  (R-Utah)  has  said 
that  the  Senate  is  likely  to  consider  a 
single  crime  bill  rather  than  the 
House's  approach  of  dividing  up  the 
legislation  into  a  series  of  bills.  Hatch 
said  he  hopes  to  have  a  mark-up 
next  month. 


There  will  be  at  least  two  principal 
crime  bills  to  consider  in  the  Senate, 
in  addition  to  the  House-passed  legis- 
lation. The  Senate  crime  bills  contain 
several  new  mandatory  minimum 
sentences  for  drug-related  crimes  and 
firearms-related  offenses.  The  bills 
also  would  amend  a  number  of  pro- 
visions that  were  in  last  year's  anti- 
crime  legislation. 

Pending  bills  would  include  an  ex- 
pansion of  the  provision  enacted  last 
year  regarding  the  prosecution  of  ju- 
veniles 13  or  older  as  adults,  manda- 
tory restitution  to  victims  of  violent 
crimes,  and  a  narrowing  of  the  safety 
valve  provision,  which  permits 
judges  to  impose  sentences  below 
mandatory  minimum  levels  under 
specific  circumstances.  The  principal 
Senate  bills  also  would  grant  funding 
to  expand,  modify,  operate  or  im- 
prove conventional  correctional  facili- 
ties to  those  states  that  implement 
truth  in  sentencing  laws  that  ensure 
violent  offenders  serve  a  substantial 
portion  of  the  sentences  imposed. 

Almost  as  important  as  what  is  in 
the  bills,  is  what  has  been  left  out. 
None  of  the  principal  Senate  bills,  or  - 
House  bills  that  have  reached  the 
floor,  contain  the  so-called  "D'  Amato 
Amendments,"  which  would  federal- 
ize state  offenses  committed  with 
firearms.  Nevertheless,  it  is  believed 
that  the  provisions  may  be  offered  as 
amendments  at  a  later  date,  perhaps 
when  consideration  is  given  to  a  re- 
peal of  the  assault  weapon  ban  en- 
acted last  year. 

President  Clinton  has  said  he  will 
veto  a  crime  bill  if  it  reaches  his  desk 
containing  either  a  repeal  of  last 
year's  commitment  to  funding 
100,000  new  police  officers  or  the  as- 
sault weapon  ban. 

Neither  the  House  or  Senate  bills 
would  impact  on  the  authorization  o 
a  $200  million  appropriation  for  the 
Judiciary,  which  is  part  of  the  Violen 
Crime  Reduction  Trust  Fund  con- 
tained in  the  crime  bill  enacted  last 
year.^ 
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udiciary  MAP  Helps  Courts  Improve  Work  Practices 


Can  better  business  practices  im- 
rove  the  delivery  of  justice?  While 
jality  control,  methods  analysis, 
id  work  center  descriptions  might 
i  more  familiar  terms  to  the  busi- 
?ss  or  corporate  world,  the  method- 
ogy  they  represent  can  produce 
;tter  practices  for  the  Judiciary  that 
nprove  the  administration  of  jus- 
re — especially  in  the  face  of  court 
lit  staffing  shortages.  That  was  the 
mclusion  of  a  work  group  tasked 
/  the  Economy  Subcommittee  of  the 
jdget  Committee  and  the  Judicial 
esources  Committee  of  the  Judicial 
onference  with  examining  the  role 
:  work  measurement  in  the  Judi- 
ary  and  how  this  function  might  be 
iproved. 

The  work  group,  led  by  the  Ad- 
inistrative  Office's  Analytical  Ser- 
ces  Office,  brought  representatives 
om  Judiciary  court  units  together 
ith  specialists  in  organizational  de- 
gn  and  business  process  re- 
igineering.  They  studied  the  latest 
ork  measurement  and  industrial 
igineering  practices  and  sampled 
)w  some  government  agencies  and 
•ivate  industries  incorporate  effec- 
se  organizational  structures  into 
affing  requirement  development, 
le  result  was  the  Judiciary's  own 
[ethods  Analysis  Program  (Judi- 
ary  MAP).  The  program  helps  the 
>urts  identify  better  practices  for 
jrforming  work,  encourages  court 
lits  to  adopt  these  or  similar  prac- 
:es  and,  as  a  consequence,  eases  the 
lrdens  associated  with  funding 
lortages. 

Judiciary  MAP  recognizes  that  no 
ngle  system  of  better  practices 
orks  for  everybody.  Different 
»urts  require  different  structures 
id  practices.  Identifying  better 
'actices  for  each  court  will  involve 
ie  cooperation  of  judicial  officers, 
>urt  units,  and  AO  staff.  The  pro- 
:ss  centers  on  workshops,  the  first 
:  which  is  used  to  develop  a  de- 


scription of  each  court  unit's  tasks. 
This  Work  Center  Description 
(WCD)  is  key.  From  this  description, 
better  practices  can  be  developed 
and  implemented  by  court  units.  In 
the  long  term,  these  practices  will  be 
incorporated  into  the  work  measure- 
ment process. 

To  test  how  the  Judiciary  MAP 
works  in  real  world  conditions,  the 
process  was  applied  to  the 
presentence  report  function  in  the 
probation  offices.  Probation  offices 
across  the  country  helped  to  pro- 
duce the  WCD,  with  90  percent  of 
the  offices  responding  to  survey 
questions  on  how  frequently  they 
performed  the  itemized  tasks  in  the 
WCD.  Offices  also  were  asked  to  in- 
clude information  on  better  practices 
that  their  district  may  already  use. 
The  survey  responses  identified 
seven  areas  of  better  practices  that 
were  efficient,  timesaving,  and  could 
be  adaptable  throughout  the  proba- 
tion system.  A  total  of  34  better  prac- 
tices were  recommended  and  en- 
dorsed by  the  members  of  the 
Chief's  Advisory  Council's  Policy 
and  Planning  Committee.  Recom- 
mendations that  resulted  in  revi- 
sions to  national  standards  for  petty 
offense  and  post  sentence  reports 
were  approved  by  the  Committee  on 
Criminal  Law  for  submission  to  the 
Judicial  Conference  in  March.  The 
Probation  and  Pretrial  Services  Au- 
tomation Umbrella  Group  and  the 
Committee  on  Automation  and 
Technology  are  considering  the 
value  of  other  recommendations. 
Still  other  recommendations  can  be 
implemented  immediately  at  the  dis- 
trict level. 

This  validation  of  the  Judiciary 
MAP  means  that  other  court  unit 
representatives  working  with  AO 
staff  can  begin  studying  functions  in 
their  units  and  applying  MAP 
concepts. 


Better  Practices 


The  better  practices  recom- 
mended for  the  presentence  func- 
tion range  from  simple  changes 
in  communications  to  the  more 
complex  automation  of 
presentence  report.  Here  are 
some  examples: 

■  Use  automated  notification 
systems,  networked  with  the 
court  schedules  and  calendars  to 
notify  when  to  begin  presentence 
procedures. 

■  On  a  rotational  basis,  name  a 
probation  officer  to  attend  all 
plea  hearings  or  verdicts,  allow- 
ing other  officers  time  to  devote 
to  other  duties. 

■  Limit  trial  attendance  to  the 
closing  arguments  or  verdict. 

■  Re-examine  the  home  visit 
policy.  What  task  will  a  home 
visit  accomplish? 

■  Use  court  minutes  to  obtain 
presentence  report  referrals. 

■  Request  collateral  information 
by  mail,  telephone  or  fax /elec- 
tronic mail. 

■  Ask  the  chief  judge  or  the 
court's  probation  committee  to 
give  instructions  directing  de- 
fense counsel  to  escort  the  defen- 
dant to  the  probation  office  for 
the  presentence  report. 

■  Use  the  Automated 
Presentence  Report  Application 
(APRA)  and  templates  for  uni- 
form presentence  reports. 

■  Establish  a  resource  library  in 
one  common  location  housing 
updated  materials. 

■  Routinely  assess  training 
needs  and  provide  on-going 
training. 
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House  and  Senate  Subcommittees  Finalize  Rosters 

With  the  104th  Congress  well  underway,  House  and  Senate  subcommittee 
assignments  have  been  finalized.  While  legislation  of  interest  to  the  Judiciary 
can  be  channeled  through  a  number  of  different  subcommittees,  the  most 
common  are  the  House  and  Senate  judiciary  and  appropriations  subcommit- 
tees The  following  are  the  rosters  of  those  key  subcommittees. 


Senate  Appropriations  Committee, 

Subcommittee  on  Commerce,  Justice,  State,  Judiciary 


Republicans 

Phil  Gramm  (Tex.),  chairman 
Mark  Hatfield  (Or.) 
Ted  Stevens  (Alaska) 
Pete  V.  Domenici  (N.M.) 
Mitch  McConnell  (Ky.) 
Judd  Gregg  (N.H.) 

Democrats 

Ernest  F.  Hollings  (S.C),  ranking 
Daniel  K.  Inouye  (Hawaii) 
Dale  Bumpers  (Ark.) 
Frank  R.  Lautenberg  (N.J.) 
Bob  Kerrey  (Neb.) 


Senator  Phil  Gramm 


Senate  Judiciary  Committee,  Subcommittee  on  Courts  and  Administrative  Practices 


Republicans 

Charles  E.  Grassley  (Iowa),  chairman 
Strom  Thurmond  (S.C.) 
Hank  Brown  (Colo.) 
Mike  DeWine  (Ohio) 

Democrats 

Howell  T.  Heflin  (Ala.),  ranking 

Herb  Kohl  (Wis.) 

Russell  D.  Feingold  (Wis.) 


Senator  Charles  E.  Grassley 


Bold=  a  member  new  to  the  subcommittee 


Senator  Howell  T.  Heflin 


Italic  and  bold=a  new  member  of  Congress 
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House  Appropriations  Committee, 

Subcommittee  on  Commerce,  Justice,  State  and  Judiciary 


m 


Representative  Harold  Rogers 

Republicans 

Harold  Rogers  (Ky.),  chairman 
Jim  Kolbe  (Ariz.) 
Charles  H.  Taylor  (N.C.) 
Ralph  Regula  (Ohio) 
Michael  P.  Forbes  (N.Y.) 


Representative  Alan  B.  Mollohan 

Democrats 

Alan  B.  Mollohan  (W.  Va.),  ranking 
David  E.  Skaggs  (Colo.) 
Julian  C.  Dixon  (Cal.) 


House  Judiciary  Committee, 
Subcommittee  on  Crime 

Republicans 
Bill  McCollum  (Fla.),  chairman 
Steven  H.  Schiff  (N.M.) 
Steve  Buyer  (Ind.) 
Howard  Coble  (N.C) 
Fred  Heineman  (N.C.) 
Ed  Bryant  (Tettn.) 
Steve  Chabot  (Ohio) 
Bob  Barr  (Ga.) 


Democrats 

Charles  E.  Schumer  (N.Y.),  ranking 
Robert  C.  Scott  (Va.) 
Zoe  Lofgren  (Cal.) 
Sheila  Jackson-Lee  (Tex.) 
Melvin  Watt  (N.C.) 


Representative  Bill  McCollum 


House  Judiciary  Committee, 
Subcommittee  on  Courts  and 
Intellectual  Property 


Representative  Carlos  J.  Moorhead 


Representative  Charles  E.  Schumer 


Representative  Patricia  Schroeder 


Republicans 

Carlos  J.  Moorhead  (Cal.),  chairman 
F.  James  Sensenbrenner  Jr.  (Wis.) 
Howard  Coble  (N.C.) 
Robert  W.  Goodlatte  (Va.) 
Sonny  Bono  (Cal.) 
George  W.  Gekas  (Pa.) 
Elton  Gallegly  (Cal.) 
Charles  T.  Canady  (Fla.) 
Martin  R.  Hoke  (Ohio) 

Democrats 
Patricia  Schroeder  (Col.),  ranking 
John  Conyers  Jr.  (Mich.) 
Barney  Frank  (Mass.) 
Howard  L.  Berman  (Cal.) 
Rick  Boucher  (Va.) 
Jerrold  Nadler  (N.Y.) 
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JUDICIAL    MILESTONES 


Appointed:  Vicki  Miles-LaGrange, 

as  U.S.  District  Judge,  U.S.  District 
Court  for  the  Western  District  of 
Oklahoma,  November  28. 

Appointed:  Richard  P.  Mesa,  as  U.S. 
Magistrate  Judge,  U.S.  District  Court 
for  the  Western  District  of  Texas, 
January  6. 

Appointed:  Kenneth  P.  Neiman,  as 

U.S.  Magistrate  Judge,  U.S.  District 
Court  for  the  District  of  Massachu- 
setts, January  5. 

Appointed:  James  Robertson,  as 

U.S.  District  Judge,  U.S.  District 
Court  for  the  District  of  Columbia, 
December  31. 

Appointed:  Shira  Ann  Scheindlin, 

as  U.S.  District  Judge,  U.S.  District 
Court  for  the  Southern  District  of 
New  York,  November  14. 

Appointed:  Ross  A.  Walters,  as  U.S. 
Magistrate  Judge,  U.S.  District  Court 
for  the  Southern  District  of  Iowa, 
November  14. 

Elevated:  Judge  Jerry  Buchmeyer,  to 

Chief  Judge,  U.S.  District  Court  for 
the  Northern  Texas,  succeeding 
Chief  Judge  Barefoot  Sanders,  Janu- 
ary 1. 

Elevated:  Judge  William  G.  Cam- 
bridge, to  Chief  Judge,  U.S.  District 
Court  for  the  District  of  Nebraska, 
succeeding  Chief  Judge  Lyle  E. 
Strom,  November  1. 

Elevated:  Judge  Anne  E.  Thompson, 

to  Chief  Judge,  U.S.  District  Court 
for  the  District  of  New  Jersey,  suc- 
ceeding Chief  Judge  John  F.  Gerry, 
October  1. 

Elevated:  Judge  Robert  L.  Vining 
Jr.,  to  Chief  Judge,  U.S.  District 


Court  for  the  Northern  District  of 
Georgia,  succeeding  Chief  Judge 
William  C  O'Kelley,  January  1. 

Senior  Status:  Chief  Judge  Juan  G. 
Burciaga,  U.S.  District  Court  for  the 
District  of  New  Mexico,  November  9. 

Senior  Status:  Judge  Maurice  B. 
Cohill  Jr.,  U.S.  District  Court  for  the 
Western  District  of  Pennsylvania, 
November  28. 

Senior  Status:  Judge  Bruce  Jenkins, 

U.S.  District  Court  for  the  District  of 
Utah,  September  30. 

Senior  Status:  Judge  Dorothy  W. 
Nelson,  U.S.  Court  of  Appeals  for 
the  Ninth  Circuit,  January  1. 

Senior  Status:  Chief  Judge  Lee  R. 

West,  U.S.  District  Court  for  the 
Western  District  of  Oklahoma,  No- 
vember 26 

Retired:  Magistrate  Judge  Floyd  E. 
Boline,  U.S.  District  court  for  the 
District  of  Minnesota,  November  16. 

Retired:  Magistrate  Judge  Kent 
Sandidge  III,  U.S.  District  Court  for 
the  Middle  District  of  Tennessee, 
January  2. 

Retired:  Chief  Bankruptcy  Judge 
George  S.  Wright,  U.S.  Bankruptcy 
Court  for  the  Northern  District  of 
Alabama,  December  31. 

Deceased:  Senior  Judge  Hubert  I. 
Teitelbaum,  U.S.  District  Court  for 
the  Western  District  of  Pennsylvania, 
January  5. 

Deceased:  Senior  Judge  Charles  H. 
Tenney,  U.S.  District  Court  for  the 
Southern  District  of  New  York,  No- 
vember 11. 
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JUDICIAL  BOXSCORE 


As  of  February  1,1995 


Courts  of  Appeals 

Vacancies 

16 

Nominees 

3 

District  Courts 

Vacancies 

53 

Nominees 

10 

Court  of  International  Trade 

Vacancies 

2 

Nominees 

U 

Courts  with 

"Judicial  Emergencies" 

24 
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Draft  Judgeship  Bill  Transmitted  to  Congress 


Last  month,  the  director  of  the 
Administrative  Office,  as  secretary  of 
the  Judicial  Conference,  transmitted 
to  the  leadership  of  Congress  the 
Federal  Judgeship  Act  of  1995,  a 
draft  bill  to  authorize  43  additional 
judgeships.  The  bill  would  add  20 
temporary  judgeships  in  the  courts 
of  appeals  and  18  permanent  and  5 
temporary  judgeships  in  the  district 
courts. 

The  bill  redefines  when  a  tempo- 
rary judgeship,  which  has  been  va- 
cated, may  be  filled.  Previously,  in 
courts  with  temporary  judgeships, 
the  first  judgeship  vacancy  occurring 
five  years  after  enactment  of  the 
judgeship  bill  would  not  be  filled. 
The  1995  judgeship  bill  would 
change  this  with  the  following  draft 
language. 

Circuit  Temporary  Judgeships 

"Six  years  after  the  confirmation  date 
of  the  first  judge  named  to  fill  a  tem- 
porary judgeship  created  in  the  cir- 
cuit by  this  act,  vacancies  in  the  judi- 
cial circuits  named  in  this  section 
shall  be  filled  only  when  the  number 
of  active  judges  on  the  circuit  falls 
below  the  number  of  judgeships  au- 
thorized for  the  circuit." 

District  Temporary  Judgeships 

"The  first  vacancy  in  the  office  of 
district  judge  in  each  of  the  judicial 
districts  named  in  this  subsection, 
occurring  five  years  or  more  after  the 
confirmation  date  of  the  judge  named 
to  fill  a  temporary  judgeship  created 
in  the  district  by  this  act,  shall  not  be 
filled. " 

[The  draft  bill  also  would  amend 
the  temporary  judgeship  language  of 
the  1990  judgeship  bill  in  an  identical 
manner.] 

The  Judicial  Conference  recom- 
mends new  judgeships  based  upon 
the  findings  of  a  biennial  judgeship 


survey.  The  final  determination 
takes  into  consideration  the  requests 
of  individual  courts  and  the  recom- 
mendations of  the  judicial  councils, 
with  review  by  the  Committee  on  Ju- 
dicial Resources  and  its  Subcommit- 
tee on  Judicial  Statistics,  and  the  Ju- 
dicial Conference.  The  additional 
judgeships  of  the  Federal  Judgeship 


Act  of  1995  were  approved  by  the 
Conference  at  its  September  1993 
and  September  1994  meetings.  It  is 
not  anticipated  that  Congress  will 
consider  a  judgeship  bill  in  the  near 
future,  although  that  strategy  may 
change  as  the  1996  election  ap- 
proaches. 


How  To  Obtain  Congressional  Documents 


Congressional  bills,  reports,  and 
public  laws  are  available  free.  How- 
ever, the  number  of  copies  that  may 
be  obtained  at  one  time  is  limited. 

For  information  on  the  status  and 
availability  of  Senate  legislative 
documents,  call  the  Senate  Docu- 
ment room  at  (202)  224-7860.  Phone 
orders  cannot  be  accepted. 

For  single  copies  of  Senate  bills, 
reports  and  public  laws,  and  confer- 
ence reports  write: 

Senate  Document  Room 

B-04  Hart  Bldg. 

Washington,  D.C.  20510 

There  is  a  limit  of  six  different 
items  per  request.  Multiple  copies 
of  one  item  are  not  available.  Only 
one  request  per  day  will  be  filled. 

House 

For  information  on  the  status  and 
availability  of  House  legislative 
documents,  including  bills,  reports, 
public  laws,  and  conference  reports 
contact: 

House  Document  Room 

B-18,  House  Annex  No.  2. 

Washington,  D.C.  20515 

The  House  will  accept  phone  or- 
ders for  documents.  Call  the  House 
Document  Room  at  (202)  225-3456. 
Up  to  six  different  items  may  be  re- 


quested in  person.  Up  to  12  items 
may  be  requested  by  mail  and  six 
items  by  telephone.  Multiple  copies 
of  one  item  are  not  available. 

Hearings  &  Prints 

For  information  on  congressional 
hearings  and  prints  call  the  Govern- 
ment Printing  Office  at  (202)  512- 
1808. 

If  you  are  mailing  a  request  for 
hearing  documents  and  prints,  send 
your  request  to 

Superintendent  of  Documents 
Government  Printing  Office 
Congressional  Sales  Office 
Washington  D.C.  20402-9315 

Payment  may  be  made  by  cash, 
check,  money  order,  credit  card 
(VISA,  MasterCard,  Choice)  and 
through  GPO  deposit  accounts. 
Prices  include  postage  and  handling. 
No  tax  is  charged. 

Senate  Judiciary  Committee  hear- 
ings and  prints  are  available  free  of 
charge  from  the  committee  while 
supplies  last.  Documents  may  be  re- 
quested by  mail  and  addressed  to: 

Senate  Judiciary  Committee, 

Document  Clerk 

SD-224  Dirksen  Bldg, 

Washington,  D.C.  20510 
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INTERVIEW 


Judge  Patrick  E.  Higginbotham:  Rules  Changes  Under  Review 


Judge  Patrick  E.  Higginbotham  sits 
on  the  U.S.  Court  of  Appeals  for  the 
Fifth  Circuit.  He  is  chairman  of  the  Judi- 
cial Conference's  Advisory  Committee 
on  Civil  Rules. 

Q     What  has  been  the  reaction 
•  to  the  amendments  made  in 
1993  to  the  Civil  Rules? 

A#  In  general,  the  response  has 
•  been  positive.  Practitioners 
appear  to  like  the  changes  to  Rule  11, 
and  its  satellite  litigation  appears  to 
have  slackened.  We  will  continue  to 
monitor  the  effect  of  the  changes  and 
instances  of  abuse.  Most  of  the  other 
changes  in  that  package  of  amend- 
ments validated  the  practices  of  most 
courts. 

Q#  What  about  the  amendments 
•  dealing  with  disclosure  pro- 
cedures under  Rule  26? 

A#  The  changes  to  Rule  26 
•  continue  to  be  controversial, 
in  part  because  they  are  perceived  as 
adding  to  a  growing  balkanization  of 
the  federal  rules.  Attorneys  complain 
that  they  must  now  search  through 
federal  rules,  local  rules,  CJRA 
plans,  and  standing  orders  before  fil- 
ing a  law  suit  in  a  district  court.  Of 
course,  many  of  the  differences  in 
discovery  practices  arise  from  ex- 
perimentation mandated  under  the 
Civil  Justice  Reform  Act.  The  amend- 
ments to  Rule  26  accommodate  the 
act  and  authorize  such  experimenta- 
tion. 

Although  the  amendments  to 
Rule  26  permit  courts  to  adopt  differ- 
ent discovery  approaches,  they  do 
provide  the  courts  with  a  model  that 
has,  in  fact,  been  adopted  by  many 
courts.  And  in  that  sense,  the 
amended  rule  works  to  achieve 
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greater  uniformity  so  that  rather 
than  94  distinct  discovery  plans,  we 
have  only  a  handful.  When  the 
evaluation  of  the  CJRA  plans  is  com- 
pleted, we  will  revisit  the  rule.  Per- 
haps then  we  will  be  able  to  fashion 
a  rule  that  is  more  uniform  and  more 
in  line  with  traditional  federal  rules. 


that  6-person  juries  are  unquestion- 
ably less  likely  than  12-person  juries 
to  include  minority  representation  A 
12-person  jury  can  better  reflect  com- 
munity attitudes  and  experiences. 
Other  commentators  also  have 
shown  that  6-person  juries  have  pro- 
duced inferior  deliberation  and  more 


"After  all,  the  statutory  rulemaking  process  is  a  shared 
endeavor  of  distinct  branches  of  government,  recognizing 
and  according  to  each  a  proper  role." 


Q: 


Could  you  tell  us  about 
any  changes  that  are  under 
consideration? 


A     A  proposed  amendment  to 
•  Rule  5,  authorizing  local 
court  rules  to  permit  electronic  filing 
was  published  for  public  comment. 
We  are  now  considering  the  com- 
ments. The  committee  also  has  pro- 
posed that  amendments  to  Rules  47 
and  48,  dealing  with  jury  size  and 
voir  dire  be  published  for  public 
comment. 

A  lot  has  been  written  about  the 
Judicial  Conference  decision  in  1971 
to  reduce  juries  from  12  to  6  persons 
in  civil  cases.  Virtually  all  scholarly 
writings  on  this  subject  have  criti- 
cized 6-person  juries.  In  an  insightful 
article  in  the  Hofstra  Law  Review, 
Chief  Judge  Richard  S.  Arnold  (8th 
Cir.)  forcefully  argues  for  a  return  to 
the  12-person  jury. 

Arnold  highlights  the  historical 
reasons  embedded  in  common  law 
for  12-person  juries  and  identifies 
the  most  glaring  defect  of  6-person 
juries.  Statistical  analyses  and  real 
life  experiences  have  demonstrated 


inconsistent  jury  decisions. 

The  committee  found  these  rea- 
sons compelling  and  proposed 
amendments  to  Rule  48  to  require 
12-person  juries  with  no  alternates. 
It  believes  that  the  added  cost  in- 
curred in  providing  12-person  jurie: 
is  not  large.  Regardless,  it  is  a  small 
price  to  pay  for  maintaining  the  in- 
tegrity of  the  administration  of  jus- 
tice. It  is  a  return  to  one  of  our  olde: 
traditions — one  that  works. 

At  its  January  1995  meeting,  the 
Standing  Rules  Committee  ap- 
proved publication  of  the  proposed 
amendments  to  Rule  48  for  public 
comment  in  Fall  1995. 

Q#  What  is  the  change  pro- 
•  posed  to  voir  dire  proce- 
dures? 


A: 


For  some  time  now,  the  ba 
and  members  of  Congress 
have  strongly  advocated  a  direct 
role  for  the  lawyer  during  voir  din 
The  committee  has  carefully  consic 
ered  the  opposition  of  some  judge; 
to  any  questioning  by  attorneys. 
The  committee  shares  their      .* 
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opposition  to  voir  dire  as  practiced 
in  some  state  systems.  We  are  per- 
suaded that  the  proposed  rule  fairly 
accommodates  competing  interests 
and  will  not  allow  forensic  games. 

The  Supreme  Court  decisions  in 
Batson  and  J.E.B.  v.  Alabama  changed 
the  legal  landscape  by  making  it 
more  difficult  for  attorneys  to  exer- 
cise peremptory  challenges.  As 
noted  in  J.E.B.,  "Without  an  ad- 
equate foundation  [laid  by  voir 
dire],  counsel  cannot  exercise  sensi- 
tive and  intelligent  peremptory  chal- 
lenges." And  no  one  should  under- 
stand the  facts  and  nuances  of  a 
particular  case  better  than  the  law- 
yers litigating  it. 

The  proposed  amendments  to 
Rule  47  are  written  to  ensure 
judicial  control.  Under  the 
committee's  draft,  the  lawyer  is  al- 
lowed to  supplement  the  court's  voir 
dire.  With  an  adequate  voir  dire  by 
the  trial  judge,  these  lawyers  will 
seldom  need  to  ask  additional  ques- 
tions. Moreover,  a  judge's  control  of 
attorney  questioning  would  be  sub- 
ject only  to  an  abuse  of  discretion 
standard  of  review.  Relatedly,  a  re- 
cent FJC  study  shows  very  little  dif- 
ference in  the  time  spent  on  voir  dire 
when  the  judge  allows  the  attorney 
to  supplement  its  questions.  The 
study  shows  a  steadily  growing  ma- 
jority of  courts  now  allowing  some 
direct  attorney  questioning,  and  the 
proposed  changes  should  not  alter 
their  existing  practices. 

The  Standing  Rules  Committee 
will  consider  approving  publication 
for  comment  amendments  to  Rule  47 
at  its  July  1995  meeting  simulta- 
neously with  expected  similar  pro- 
posed amendments  to  Criminal  Rule 
24.  If  approved,  the  proposed 
amendments  would  be  published  for 
public  comment  in  early  fall  1995. 


A 


The  federal  rules  are  the 
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involve 


Do  you  have  any  concerns 
over  direct  Congressional 
vement  in  the  rulemaking 
process? 


,  •  legitimate  concern  of  Con- 
gress and  the  courts.  The  procedures 
for  notice,  comment,  meticulous 
drafting,  and  review  that  produce 
high  quality  rule  amendments  as 
contemplated  by  the  Rules  Enabling 
Act  have  usually  persuaded  Con- 
gress to  resist  direct  amendment  and 
to  listen  to  the  judges  and  lawyers 
who  work  daily  with  the  real  world 
of  the  rules.  We,  in  turn,  must  listen 
and  consider. 


For  example,  a  bill  was  intro- 
duced last  Congress  that  would  have 
required  a  judge  to  find  that  public 
safety  was  not  affected  in  every  case 
involving  a  request  for  a  discovery 
protective  order.  A  scheduled  mark- 
up of  the  bill  was  delayed  at  our  re- 
quest. We  have  now  drafted  an  alter- 
native that  was  approved  by  the 
Standing  Rules  Committee.  It  sets 
forth  clear  criteria  for  the  judge 
when  considering  requests  to  dis- 
solve a  protective  order,  rather  than 
needlessly  requiring  intensive  re- 
view up  front  in  all  cases. 

By  allowing  the  rulemaking  pro- 
cess to  go  forward  on  this  proposal, 
all  persons  that  may  be  affected  by 
the  amendment  will  have  an  oppor- 
tunity for  comment.  So  that  when 


Congress  does  review  it,  they  will 
have  the  benefit  of  a  thorough  and 
extensive  study.  We  think  Congress 
will  be  persuaded  that  we  captured 
its  concerns  in  a  workable  rule. 


inc  the 


What  challenges  do  you  see 
the  Judiciary  facing  regard- 
ing tne  rulemaking  process? 


A 


The  1988  amendments  to  the 
Rules  Enabling  Act  opened 
up  what  had  previously  been  a  semi- 
private  process.  Under  the  new  pro- 
cedures, proposed  amendments  are 
subjected  to  greater  public  scrutiny, 
often  producing  better  rules.  On  the 
down  side,  the  process  is  more  vul- 
nerable to  mischief  by  self-interest 
groups,  who  have  no  reluctance  in 
importuning  Congress  for  direct  ac- 
tion if  they  are  otherwise  not  satis- 
fied by  the  rulemaking  process. 

Reacting  to  these  end  runs  to  Con- 
gress for  direct  rulemaking  presents 
a  constant  challenge.  No  single  re- 
sponse can  handle  all  the  different 
attempts  at  direct  legislative 
rulemaking.  But  it  is  essential  that 
we  not  insulate  ourselves  from  the 
bar  and  the  public.  Instead,  we 
should  and  will  continue  to  reach 
out  to  the  academic,  the  lawyer,  and 
congressman.  After  all,  the  statutory 
rulemaking  process  is  a  shared  en- 
deavor of  distinct  branches  of  gov- 
ernment, recognizing  and  according 
to  each  a  proper  role.  The  bar  and 
public  are  key  participants  in  this  en- 
terprise. I  have  found  that  this  com- 
mittee is  blessed  with  outstanding 
judges  and  lawyers,  evidenced  in 
part  by  their  willingness  to  seek 
counsel  and  listen,  and  its  sense  that 
wise  rulemaking  is  often  a  refusal 
to  make  new  rules  or  amend  old 


ones. 
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Attorney  General  Reno  Meets  With  Executive  Committee 


Recently,  members  of  the  Judicial  Conference's  Executive  Committee  gathered  for  one  of  their 
periodic  meetings  with  Attorney  General  Janet  Reno  to  discuss  issues  of  mutual  concern.  Seated,  left 
to  right,  are  AO  Director  L.  Ralph  Mecham,  Judge  Charles  L.  Brieant  (S.D.  N.Y.),  Attorney  General 
Reno,  Executive  Committee  Chairman  Chief  Judge  Gilbert  S.  Merritt  (6th  dr.),  Judge  William  T. 
Hodges  (M.D.  Fla.),  Chief  Judge  Morey  L.  Sear  (E.  D.  La.),  and  Chief  Judge  Sam  J.  Ervin,  III  (4th 
dr.).  The  two  remaining  members  of  the  committee,  Chief  Judge  Richard  S.  Arnold  (8th  Cir.)  and 
Chief  Judge  J.  Clifford  Wallace  (9th  Cir.),  are  not  pictured. 
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Report  Reflects  Judiciary's  1994  Caseload 


The  overall  caseload  of  the  federal 
court  system  remains  high,  although 
following  a  period  of  continuous 
growth,  some  types  of  case  filings 
declined  slightly  in  fiscal  year  1994, 
according  to  the  1994  Judicial  Busi- 
ness of  the  U.S.  Courts:  Report  of  the 
Director.  Shifting  priorities  and  staff 
vacancies  in  executive  branch  agen- 
cies are  among  the  factors  that  con- 
tributed to  the  decline  in  case  filings 
in  FY  94. 

There  were  drops  in  the  number 
of  appeals,  criminal,  and  bankruptcy 
cases  filed  in  1994.  The  number  of 
ci\il  case  filings  increased,  as  did  the 
number  of  cases  that  were  referred 
to  arbitration.  The  federal  probation 
system  continued  to  experience 
growth  as  the  number  of  persons 
under  supervision  reached  an  all- 
time  high. 

The  following  is  a  summary  of  the 
FY  94  workload  of  the  federal  courts. 

Appeals 

The  number  of  appeals  fell  4  per- 
cent from  50,224  in  1993  to  48,322  in 
1994,  the  first  decline  in  the  total 
number  of  appeals  filed  in  the  12  re- 
gional courts  of  appeals  since  1978. 
Even  so,  the  number  of  appeals  filed 


in  FY  94  was  still  higher  than  in  1992 
when  appeals  were  47,013.  In  1994, 
case  terminations  reached  an  all-time 
high,  exceeding  case  filings  for  the 
first  time  since  1982. 

The  largest  percentage  decrease  in 
1994  was  in  the  category  of  adminis- 
trative agency  appeals,  which  were 
down  14  percent.  The  declines  were 
largely  because  of  fewer  appeals  in- 
volving the  Federal  Communications 
Commission,  Immigration  and  Natu- 
ralization Service,  Internal  Revenue 
Service,  and  the  National  Labor  Rela- 
tions Board. 

Of  appeals  arising  from  U.S.  dis- 
trict courts,  criminal  appeals  experi- 
enced the  greatest  drop  in  1994,  fall- 
ing 10  percent.  The  large  number  of 
district  court  judicial  vacancies  con- 
tributed to  a  decline  in  criminal  trials 
completed  in  district  courts,  which  in 
turn  led  to  a  drop  in  criminal  ap- 
peals. Only  prisoner  petition  appeals 
increased  in  1994,  up  2  percent. 

District  Courts 
Civil  Cases 

Civil  filings  rose  in  1994 — up  3 
percent  from  1993  and  8  percent 
above  1990.  Contributing  to  the  over- 
See  Caseload  on  page  2 


Sentencing  Commission  Issues  "Crack  Report" 
Conference  Seeks  Rules  Delay 
Judiciary  Explores  Internet 
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Moorhead  Sets 
Subcommittee  Agenda 


Representative  Carlos  J.  Moorhead 

Congressman  Carlos  J.  Moorhead 
(R-Calif.)  is  the  chairman  of  the  House 
Judiciary's  Subcommittee  on  Intellec- 
tual Property  and  Judicial  Administra- 
tion. A  former  state  legislator, 
Moorhead  has  represented  northern 
Los  Angeles  County  for  12  terms. 

Q#   After  13  years  as  the  rank- 
•   ing  member  on  the  House 
subcommittee  with  oversight  re- 
sponsibility for  the  federal  courts, 
you  now  have  taken  over  as  the 
chair.  What  are  some  of  the 
changes  in  style,  approach,  and  is- 
sues we  are  likely  to  see  when 

See  Interview  on  page  10 


Caseload  continued  from  page  1 
all  jump  was  an  18  percent  increase 
in  civil  rights  actions,  an  11  percent 
increase  in  personal  injury  suits,  and 
an  8  percent  increase  in  prisoner  pe- 
titions. 

In  private  cases,  federal  question 
litigation  increased  for  the  third  con- 
secutive year,  rising  8  percent  to 
135,853.  Personal  injury/product  li- 
ability cases  rose  18  percent,  and 
state  prisoner  petitions  were  up  12 
percent,  most  of  which  were  concen- 
trated in  civil  rights  suits.  For  the 
third  year  in  a  row,  diversity  cases 
rose,  increasing  7  percent  to  54,886. 
Most  of  the  increase  came  from  per- 
sonal injury/product  liability  filings, 
which  rose  17  percent. 

Criminal  Cases 
For  the  second  consecutive  year, 
criminal  case  filings  dropped,  down 
3  percent.  The  decrease  in  criminal 
filings  was  offset  in  part  by  a  14  per- 
cent increase  in  drunk  driving  and 
traffic  violation  cases.  The  primary 


Civil  Cases  Filed 
(Fiscal  years  1990-1994) 


1990         1991         1992         1993         1994 


Years 


Diversity  of  Citizenship  Cases 


Total  Cases 


cause  of  the  decline  was  a  drop  in 
the  number  of  drug  cases,  which  are 
typically  a  large  percentage  of  the 
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criminal  caseload.  The  smaller 
caseload  reflects  Department  of  Jus- 
tice policies  that  either  de-emphasize 
prosecutions  of  small-scale  offenders 
or  that  have  been  affected  by  staff 
shortages  and  administrative 
changes  arising  from  the  transitions 
to  new  U.S.  attorneys.  In  1994,  pros- 
ecutions of  drug  cases  in  federal 
courts  declined  7  percent,  which  fol- 
lows a  5  percent  drop  in  1993. 

Decreases  were  seen  in  other  cat- 
egories of  cases  where  there  had 
been  significant  growth  in  past 
years.  Weapons  and  firearms  filings 
fell  14  percent  and,  despite  increased 
prosecution  of  individuals  involved 
in  the  savings  and  loan  scandals, 
case  filings  for  lending  institution 
fraud  fell  9  percent.  Filings  of  income 
tax  fraud  cases  dropped  8  percent. 
The  prosecution  of  immigration  law 
violations  increased  4  percent  in 
1994;  in  1993,  prosecutions  rose  19 
percent. 

Persons  Under  Supervision 

The  number  of  persons  under  su- 
pervision increased  3  percent  to  _* 
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89,103  in  1994,  continuing  an  up- 
ward trend  that  began  in  1992.  The 
overall  rise  is  due  to  the  27  percent 
increase  in  persons  serving  terms  of 
supervised  release.  Provisions  of  the 
Sentencing  Reform  Act  of  1984, 
while  abolishing  parole,  established 
sentencing  guidelines  by  which  pris- 
oners who  have  completed  their  full 
prison  sentence  must  enter  a  term  of 
supervised  release  in  the  commu- 
nitv.  As  more  defendants  are  sen- 
tenced under  the  guidelines,  the 
number  of  persons  under  supervi- 
sion also  will  grow,  even  as  the 
number  of  persons  sentenced  prior 
to  the  guidelines  and  still  eligible  for 
parole  will  decrease. 

In  addition,  the  substance  abuse 
treatment  services  provided  to  fed- 
eral offenders  continued  to  rise  as 
the  number  of  drug  dependent  cli- 
ents increased  5  percent  1994  to  21, 
854.  Though  less  than  the  9  percent 
growth  in  1993,  this  figure  has  in- 
creased nearly  every  year  since  1981. 

Bankruptcy 

Bankruptcy  filings,  which  prior  to 
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1993  had  increased  for  eight  con- 
secutive years,  fell  almost  7  percent 
to  837,797  in  1994.  Both  non-business 
and  business  filings  declined,  with  a 
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drop  of  5.8  percent  and  16  percent, 
respectively.  Non-business  cases  ac- 
counted for  783,372  of  the  total  of 
837,797  bankruptcy  cases. 

As  in  1993,  bankruptcy  filings  in 
1994  also  decreased  under  each 
chapter  of  the  Bankruptcy  Code. 
Chapter  7  cases,  totaling  571,971,  fell 
7.9  percent.  The  next  largest  chapter, 
Chapter  13,  fell  from  254,667  in  1993 
to  248,942  in  1994,  a  2.2  percent  drop. 
Filings  under  Chapter  12,  which  was 
enacted  in  1986  to  help  farmers  reor- 
ganize their  debts,  showed  the  great- 
est percentage  decline  at  31  percent. 
Nevertheless,  the  total  number  of 
bankruptcy  petitions  filed  in  FY  94 
was  more  than  twice  the  amount  in 
FY  84.  In  addition,  there  are 
1,120,850  bankruptcy  cases  pending 
as  of  September  30, 1994,  a  drop  of 
2.8  percent  from  the  corresponding 
period  in  1993. 

For  further  information,  please 
contact  the  Statistics  Division  of  the 
Administrative  Office  of  the  U.S. 
Courts  at  (202)  273-2990.*^ 
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Sentencing  Commission  Report  Finds  Disparity  in  Cocaine  Sentencing 


The  discrepancy  between  the  fed- 
eral court  penalty  for  crack  cocaine 
offenses  and  powder  cocaine  of- 
fenses is  too  great,  concludes  a  spe- 
cial report  issued  last  month  by  the 
U.S.  Sentencing  Commission. 

The  federal  criminal  code  cur- 
rently provides  for  a  five-year  man- 
datory minimum  sentence  for  first- 
time  offenders  trafficking  in  5  grams 
or  more  of  crack  cocaine  or  500 
grams  or  more  of  powder  cocaine, 
and  a  ten-year  mandatory  minimum 
sentence  for  first-time  offenders  traf- 
ficking in  50  grams  or  more  of  crack 
cocaine  and  5,000  grams  or  more  of 
powder  cocaine.  The  commission 
proposes  that  the  guidelines  system 
be  revised  by  amending  the  current 
new  sentencing  scheme  to  address 
concerns  of  Congress  regarding  the 
punishment  of  these  offenses. 

"The  Sentencing  Commission 
shares  congressional  and  public  con- 
cern about  the  harms  associated  with 
crack  cocaine — both  to  users  and  to 
the  society  as  a  whole — including  the 
violence  associated  with  its  distribu- 
tion, its  use  by  juveniles,  the  involve- 
ment of  women  and  juveniles  in  dis- 
tribution, and  its  addictive 
potential,"  said  the  commission's  re- 
port. "However,  the  Sentencing 
Commission  concludes  that 
Congress's  objectives  with  regard  to 
punishing  crack  cocaine  trafficking 
can  be  achieved  more  effectively 
without  relying  on  the  current  fed- 
eral sentencing  scheme  for  crack  co- 
caine offenses  that  includes  the  100 
to  1  quantity  ratio." 

One  of  the  impacts  of  this  discrep- 
ancy is  that  low-level  (retail)  crack 
cocaine  dealers  potentially  can  be 
punished  far  more  severely  than 
their  high-level  (wholesale)  suppliers 
of  powder  cocaine,  from  which  crack 
is  converted,  said  the  report.  In  1993, 
the  mean  sentence  for  crack  posses- 
sion was  30.6  months  and  the  mean 
sentence  for  powder  was  3.2  months. 


The  median  sentence  for  crack  was 
9.5  months,  while  the  median  sen- 
tence for  powder  was  zero,  indicat- 
ing that  defendants  in  73.8  percent  of 
the  powder  possession  cases  re- 
ceived probation  with  no  prison 
term,  while  only  32  percent  of  the 
defendants  in  crack  possession  cases 
received  probation.  (See  chart.) 

The  commission  suggests  that  re- 
finement of  the  existing  Sentencing 
Guidelines  may  be  a  more  equitable 
way  in  which  to  establish  the  proper 
penalties  for  crack  and  powder  co- 
caine offenses.  Such  action  could 
take  place  in  the  course  of  the 
commission's  normal  1995-96 
amendment  cycle.  As  a  result,  the 
commission  recommends  that  Con- 
gress revisit  the  100  to  1  quantity  ra- 
tio and  the  penalty  structure  that 


provides  for  a  mandatory  five-year 
sentence  for  simple  possession  of 
crack  but  a  statutory  maximum  pen- 
alty of  one  year  for  simple  posses- 
sion of  any  other  drug. 

The  Omnibus  Violent  Crime  Con- 
trol and  Law  Enforcement  Act  of 
1994  directed  the  commission  to 
study  federal  sentencing  policy  relat- 
ing to  the  possession  and  distribu- 
tion of  cocaine.  The  report,  entitled 
Cocaine  and  Federal  Sentencing  Policy, 
was  transmitted  to  Congress  by  the 
commission.  Copies  can  be  obtained 
by  contacting  the  U.S.  Sentencing 
Commission,  Thurgood  Marshall 
Federal  Judiciary  Building,  One  Co- 
lumbus Circle,  NE,  Suite  2-500, 
Washington,  DC  2002-8002  or  by 
calling  (202)  273-4590. 


Sentence  Imposed  For  Defendants  Convicted  Of  Simple  Possession* 
(October  1, 1992  through  September  30, 1993) 

Total  Mean  Sentence      Median  Sentence 

Drug  Type         No.  of  Defendants        (In  Months)  (In  Months) 


Total 

892 

6.3 

3.0 

Powder  Cocaine 

122 

3.2 

0.0 

Crack  Cocaine 

98 

30.6 

9.5 

Heroin 

37 

6.8 

5.0 

Marijuana 

601 

3.2 

3.0 

Methamphetamine 

34 

2.4 

0.0 

*  Of  the  42,107  defendants  sentenced  under  the  guidelines,  there  were  961  cases  in 
which  the  primary  offense  of  conviction  was  simple  possession  of  drugs.  Of  these  961 
cases,  90  cases  lucre  excluded  due  to  one  or  more  of  the  following  reasons:  other  drug 
type  or  missing  information  on  sentence  imposed. 

Median  is  the  point  at  -which  half  the  cases  fall  above  and  half  fall  below. 
Mean  is  the  mathematical  average. 
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Judicial  Conference  Asks  Congress  to  Delay  Rules  Implementation 


The  Judicial  Conference  has  asked 
Congress  to  reconsider  the  addition 
of  three  new  rules  to  the  Federal 
Rules  of  Evidence  as  contained  in 
last  year's  crime  bill,  P.L.  103-322. 
The  rules'  implementation  was  de- 
layed to  allow  for  the  Conference's 
review  and  recommendations. 

New  Evidence  Rules  413, 414,  and 
415  would  admit  evidence  of  a 
defendant's  prior  sexual  assault  or 
child  molestation  acts  in  civil  or 
criminal  cases  involving  sexual  as- 
sault or  child  molestation.  By  for- 
warding its  views  with  its  alternative 
recommendations  to  Congress  on 
February  9, 1995,  the  Conference  au- 
tomatically delayed  the  implementa- 
tion of  the  new  Rules  413-415.  They 
will  now  take  effect  150  days  after 
transmittal  of  the  report,  unless  Con- 


gress adopts  the  Conference's  rec- 
ommendations or  provides  other- 
wise by  law. 

The  Conference,  through  its  Advi- 
sory Committee  on  Evidence  Rules, 
conducted  an  expedited  but  thor- 
ough review  of  the  new  rules.  This 
review  included  a  solicitation  of 
public  comment  from  all  federal 
judges,  approximately  900  evidence 
law  professors,  40  women's  rights 
organizations,  and  1,000  other  indi- 
viduals and  interested  organiza- 
tions. 

The  Advisory  Committee  on  Evi- 
dence Rules  submitted  a  report  to 
the  Conference  Committee  on  Rules 
of  Practice  and  Procedure  (Standing 
Committee).  The  report  concluded 
that  the  new  rules  were  unnecessary 
and  could  diminish  significantly  the 


protections  that  safeguard  persons 
accused  in  criminal  cases  and  parties 
in  civil  cases  from  undue  prejudice. 
The  committee  was  concerned  that 
the  new  rules  would  lead  to  more 
convictions  based  on  past — as  op- 
posed to  charged — behavior,  par- 
ticularly if  the  admission  of  such  evi- 
dence was  mandatory.  Many  public 
commentators  had  asserted  that  the 
Rule  403  balancing  test  was  elimi- 
nated under  the  new  rules,  appar- 
ently depriving  a  judge  of  any  dis- 
cretion in  deciding  whether  to 
exclude  such  evidence.  The  commit- 
tee also  noted  that  rebutting  evi- 
dence of  prior  bad  acts  would  lead  to 
"trials  within  trials." 

The  Advisory  Committees  on 
Criminal  Rules  and  Civil  Rules 

See  Rules  on  page  6 


AO  Taps  New  Assistant  Director  for  Congressional  and  External  Affairs 


Michael  W.  Blommer  has  been 
named  Assistant  Director  for  Con- 
gressional, External  and  Public  Af- 
fairs at  the  Administrative  Office.  For 
the  past  16  years  Blommer  has 
served  as  the  Executive  Director  for 
the  American  Intellectual  Property 
Law  Association  (AIPLA). 

In  his  new  position  Blommer  will 
develop,  present,  and  promote  legis- 
lative initiatives  approved  by  the  Ju- 
dicial Conference.  Blommer  and  his 
staff  also  will  identify  and  monitor 
relevant  congressional  activity;  pre- 
pare and  coordinate  testimony  and 
comments  on  proposed  legislation; 
and  coordinate  issues  and  activities 
affecting  the  federal  Judiciary  with 
bar  associations,  legal  institutions, 
state  court  leaders,  other  relevant  le- 
gal groups,  the  public,  and  the  me- 
dia. 

"Mike  Blommer  brings  a  unique 
set  of  talents  to  this  important  and 


Michael  W.  Blommer 

challenging  job,"  said  AO  Director  L. 
Ralph  Mecham.  "He  will  join  an  al- 
ready experienced  and  effective 
team  in  working  on  some  of  the 
most  significant  issues  facing  the 
federal  Judiciary  today.  A  key  mem- 
ber of  that  team  has  been  Art  White, 


who  has  served  with  distinction  as 
the  acting  assistant  director  during  a 
highly  demanding  time.  He  will  con- 
tinue as  Mike  Blommer 's  deputy." 

During  his  tenure  with  the  AIPLA 
Blommer  and  his  association  have 
been  influential  advocates  on  several 
key  legislative  issues  of  importance 
to  the  Judiciary.  Prior  to  joining 
AIPLA  Blommer  served  for  seven 
years  as  a  counsel  to  the  Select  Com- 
mittee on  Crime  of  the  House  of 
Representatives,  as  a  counsel  to  the 
House  Judiciary  Committee,  and  as 
administrative  assistant  to  former 
Representative  Charles  E.  Wiggins. 
Prior  to  his  congressional  service, 
Blommer  was  a  trial  attorney  in  the 
Criminal  Division  of  the  U.S.  Depart- 
ment of  Justice. 

Blommer  will  join  the  AO  on 
March  21, 1995. 
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Expansion  of  Bankruptcy  Noticing  Center  Continues 


The  number  of  bankruptcy  courts 
using  the  mailing  services  of  the 
Bankruptcy  Noticing  Center  (BNC) 
is  expected  to  nearly  triple  in  fiscal 
year  1995,  according  to  a  survey  con- 
ducted last  month,  as  twenty-seven 
more  bankruptcy  courts  opt  to  use 
the  BNC.  They  follow  the  15  bank- 
ruptcy courts  and  the  Southern  Dis- 
trict of  Florida,  which  already  have 
made  a  successful  transition  from  the 
Bankruptcy  Automated  Noticing 
Systems  (BANS)  to  the  BNC.  Unlike 
the  BANS,  the  BNC  provides  a  cen- 
tralized location  that  takes  advan- 
tage of  postal  discounts  for  large  vol- 
ume mailing  and  zip  code  sorting, 
while  allowing  custom-generated 
forms.  The  27  new  courts  indicated 
they  would  make  the  changeover  in 
a  survey  mailed  last  month  to  deter- 
mine interest  in  the  BNC  among 
bankruptcy  courts. 

According  to  Glen  Palman,  chief 
of  the  Administrative  Office's  Bank- 
ruptcy Court  Administration  Divi- 
sion (BCAD),  about  1.7  million  bank- 
ruptcy notices  per  month,  or 
approximately  40  percent  of  the 
bankruptcy  notices  generated  na- 
tionwide, are  now  processed 


through  the  BNC.  "Based  on  nation- 
wide BNC  implementation,"  said 
Palman,  "estimates  indicate  the  BNC 
has  the  potential  to  save  the  Judi- 
ciary approximately  $7  million  dol- 
lars over  four  years  when  compared 
to  court-based  noticing." 

In  consultation  with  court  person- 
nel comprising  a  Noticing  Users 
Group,  this  month  a  FY  95  expansion 
schedule  will  be  issued  based  on  the 
results  of  the  survey.  Early  in  FY  96, 
an  updated  BNC  expansion  package 
will  be  mailed  to  the  remaining  non- 
BNC  bankruptcy  courts  in  order  to 
complete  nationwide  BNC  expan- 
sion. 

The  AO's  Staffing  Requirements 
and  Analysis  Branch,  in  conjunction 
with  BCAD,  is  nearing  completion  of 
a  study  to  develop  new  staffing  fac- 
tors for  bankruptcy  clerks'  offices 
based  on  the  work  impact  of  the 
BNC.  A  task  force  of  court  personnel 
(primarily  the  Noticing  Users 
Group)  and  AO  staff  have  been  con- 
ducting court  visits  to  measure  all 
functions  in  the  bankruptcy  court 
clerks'  offices  affected  by  the  BNC. 
Preliminary  findings  developed 
from  visits  to  five  large  courts  indi- 


cate approximately  50  noticing  posi- 
tions nationwide  could  be  saved  due 
to  BNC  implementation  based  on 
100  percent  of  the  staffing  formula. 
In  addition,  work  savings  in  other 
areas  may  be  discovered.  A  final  no- 
ticing factor  for  the  bankruptcy 
courts  will  be  presented  to  the  judi- 
cial Resources  Committee  in  June 
1995,  and  if  approved,  presented  to 
the  Judicial  Conference  in  September 
1995. 

After  a  court  converts  its  noticing 
work  to  the  BNC,  the  AO  will  adjust 
the  court's  allocations  for  staff  (if  a 
new  staffing  factor  is  implemented) 
and  postage.  These  funds  will  then 
be  transferred  to  pay  the  BNC  con- 
tractor. Should  a  court  decide  not  to 
use  the  BNC  for  its  noticing,  it  will 
receive  reduced  noticing-related  al- 
lotments. 

For  more  information  on  the 
Bankruptcy  Noticing  Program,  call 
James  (Robby)  Robinson,  the  BCAD 
project  manager,  at  (202)  273-1547,  or 
Karen  Eddy,  chair  of  the  Noticing 
Users  Group,  clerk  of  court,  Bank- 
ruptcy Court  for  the  Southern  Dis- 
trict of  Florida  at  (305)  536-4320. 


Rules  continued  from  page  5 
agreed  with  the  Advisory  Commit- 
tee on  Evidence  Rules's  report  and 
opposed  the  new  rules.  The  Standing 
Committee  approved  the  report  of 
the  Advisory  Committee  on  Evi- 
dence Rules.  The  Judicial  Conference 
unanimously  agreed  by  mail  ballot 
and  recommended  that  Congress  re- 
consider its  decision.  If  Congress 
chooses  not  to  alter  its  decision,  al- 
ternative amendments  incorporating 
the  provisions  of  new  Rules  413-415 
as  amendments  to  Rules  404  and  405 
were  proposed.  The  alternative 


amendments  would  eliminate  ambi- 
guities and  possible  constitutional 
infirmities  contained  in  the  new 
rules  413,  414,  and  415.  The  alterna- 
tive amendments  would: 

■  expressly  apply  the  other  rules 
of  evidence  to  evidence  offered  un- 
der the  new  rules; 

■  expressly  allow  the  party 
against  whom  such  evidence  is 
offered  to  use  similar  evidence  in  re- 
buttal; 

■  expressly  enumerate  the  factors 
to  be  weighed  by  a  court  in  making 
its  Rule  403  determination; 


■  render  the  notice  provisions 
consistent  with  the  provisions  in  ex- 
isting Rule  404  regarding  criminal 
cases; 

■  eliminate  the  special  notice  pro- 
visions of  Rules  413-415  in  civil  cases 
so  that  notice  will  be  required  as  pro- 
vided in  the  Federal  Rules  of  Civil 
Procedure;  and 

■  permit  reputation  or  opinion 
evidence  after  such  evidence  is  of- 
fered by  the  accused  or  defendant. 

Copies  of  the  report  may  be  ob- 
tained from  the  AO  Rules  Commit-  ^ 
tee  Support  Office  at  (202)  273-1 820*^ 
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oundation  Celebrates  Role  of  African  Americans  in  Judiciary 


ence  and  dinner  were  held  in  Chicago  in  1992  to  celebrate  the  integration  of  the 
'deral  Judiciary,  and  750  lawyers  and  judges  attended.  Among  them  were  52  of  the  68 
[frican  American  federal  judges,  both  sitting  and  retired. 

traordinary  dedication  and  service  to 


Less  than  three  years  ago,  the  first 
;athering  of  African  American 
jdges,  lawyers,  and  other  involved 
rith  the  federal  Judiciary  took  place 
n  Chicago,  Illinois.  The  unprec- 
dented  symposium  and  celebration 
vas  in  commemoration  of  the  inte- 
gration of  the  federal  bench  and  in 
lonor  of  Judge  James  B.  Parsons,  the 
irst  African  American  Article  III 
udge.  That  event  grew  into  the  Just 
he  Beginning  Foundation. 

The  foundation  is  an  independent 
ax-exempt  organization,  with  a  mis- 
sion to  commemorate  the  contribu- 
ions  of  African  Americans  to  the 
ederal  Judiciary;  to  educate  the  pub- 
ic on  the  struggles  and  successes  of 
\frican  American  lawyers  and 
udges;  and  to  provide  financial  sup- 
port for  students  who  exemplify  the 
foundation's  goals,  and  to  lawyers 
whose  public  service  demonstrates  a 
personal  commitment  to  utilizing 
their  legal  talents  for  the  public 
good. 

In  1993,  in  cooperation  with  the 
Chicago  Chapter  of  the  Federal  Bar 
Association,  the  foundation  awarded 
the  first  James  Benton  Parsons  schol- 
arship to  a  third-year  law  student. 
Six  attorneys  also  were  honored  with 
Public  Service  Awards  for  their  ex- 


the  African  American  and  legal  com- 
munities. In  February  1995,  the  foun- 
dation, with  the  help  of  Arthur 
Andersen  LLP  Litigation  Services 
Group,  awarded  three  student  schol- 
arships, in  honor  of  Judges  James 
Benton  Parsons,  William  Henry 
Hastie,  and  Constance  Baker  Motley. 
The  awarding  of  the  scholarships 
also  marked  the  opening  of  an  ex- 
hibit entitled  "From  Slavery  to  the 


Supreme  Court:  The  African  Ameri- 
can Journey  Through  the  Federal 
Courts."  The  exhibit,  cosponsored 
by  the  foundation  and  the  Chicago 
Public  Library,  features  photo- 
graphs, documents,  and  other 
memorabilia  beginning  with  slavery 
and  exploring  the  progress  of  Afri- 
can Americans  as  litigants,  lawyers, 
and  judges  in  the  federal  courts.  The 
exhibit  also  highlights  the  careers  of 
several  African  American  federal 
judges  in  Illinois.  One  of  the  exhibit 
organizers,  Judge  Ann  Claire  Will- 
iams (N.D.  111.),  said,  "The  history  of 
African  Americans  in  the  federal 
courts  can  be  understood  only  when 
one  knows  the  stories  of  the  indi- 
vidual lawyers  and  judges  and  the 
context  in  which  they  struggled  to 
participate  in  the  federal  courts.  We 
wanted  the  general  public,  and  espe- 
cially children,  to  know  and  be  in- 
spired by  these  stories." 

The  foundation  has  begun  plan- 
ning the  Second  Just  the  Beginning 
Foundation  Celebration  and  Sympo- 
sium, which  will  be  held  in  Septem- 
ber 1996. 


AO  Director  Meets  with  Speaker  Gingrich 


Administrative  Office  Director  L.  Ralph  Mecham  and  Judge  Anthony  A.  Alaimo  (S.D.  Ga.) 
met  earlier  this  month  with  Speaker  of  the  House  Newt  Gingrich  (R-Ga.)  to  discuss  issues  of 
mutual  interest,  including  the  line-item  veto  legislation  and  its  potential  impact  on  funding 
for  the  federal  judiciary. 
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JUDICIAL    MILESTONES 


Appointed:  Frank  R.  Alley  III,  as 

U.S.  Bankruptcy  Judge,  U.S.  Bank- 
ruptcy Court  for  the  District  of  Or- 
egon, January  20. 

Appointed:  Martin  C.  Ashman,  as 

U.S.  Magistrate  Judge,  U.S.  District 
Court  for  the  Northern  District  of  Illi- 
nois, January  31. 

Appointed:  Susan  Paradise  Baxter, 

as  U.S.  Magistrate  Judge,  U.S.  District 
Court  for  the  Western  District  of 
Pennsylvania,  January  20. 

Appointed:  Gerrilyn  G.  Brill,  as  U.S. 
Magistrate  Judge,  U.S.  District  Court 
for  the  Northern  District  of  Georgia, 
January  20. 

Appointed:  Juliet  E.  Griffin,  as  U.S. 
Magistrate  Judge,  U.S.  District  Court 
for  the  Middle  District  of  Tennessee, 
January  9. 

Appointed:  Dennis  James  Hubel,  as 

U.S.  Magistrate  Judge,  U.S.  District 
Court  for  the  District  of  Oregon, 
January  24. 

Appointed:  Viktor  V.  Pohorelsky,  as 

U.S.  Magistrate  Judge,  U.S.  District 
Court  for  the  Eastern  District  of  New 
York,  January  31. 

Appointed:  Barry  Silverman,  as  U.S. 
Magistrate  Judge,  U.S.  District  Court 
for  the  District  of  Arizona,  January  21. 

Appointed:  Gregg  W.  Zive,  as  U.S. 
Bankruptcy  Judge,  U.S.  Bankruptcy 
Court  for  the  District  of  Nevada, 
January  23. 

Elevated:  Judge  Duross  Fitzpatrick, 

to  Chief  Judge,  U.S.  District  Court  for 
the  Middle  District  of  Georgia,  suc- 
ceeding Chief  Judge  Wilbur  Owens, 
February  1. 

Elevated:  Judge  George  W.  White,  to 

i  hief  Judge,  U.S.  District  Court  for  the 
Northern  District  of  Ohio,  succeeding 


Chief  Judge  Thomas  D.  Lambros, 
February  10. 

Senior  Status:  Judge  John  B.  Jones, 

U.S.  District  Court  for  the  District  of 
South  Dakota,  January  1. 

Senior  Status:  Chief  Judge  Wilbur 
D.  Owens  Jr.,  U.S.  District  Court  fort 
he  Middle  District  of  Georgia,  Febru- 
ary 1. 

Retired:  Magistrate  Judge  Volney 
V.  Brown  Jr.,  U.S.  District  Court  for 
the  Central  District  of  California, 
February  1. 

Retired:  Chief  Judge  Thomas  D. 
Lambros,  U.S.  District  Court  for 
the  Northern  District  of  Ohio,  Febru- 
ary 10. 

Retired:  Senior  Judge  George  C. 
Pratt,  U.S.  Court  of  Appeals  for  the 
Second  Circuit,  January  31. 

Retired:  Magistrate  Judge  John  H. 
Smith,  U.S.  District  Court  for  the 
Northern  District  of  Georgia,  Janu- 
ary 19. 

Deceased:  Senior  Judge  Vincent 
Broderick,  U.S.  District  Court  for  the 
Southern  District  of  New  York, 
March  3. 

Deceased:  Senior  Judge  Juan 
Burciaga,  U.S.  District  Court  for  the 
District  of  New  Mexico,  March  5. 

Deceased:  Senior  Judge  John  F. 
Gerry,  U.S.  District  Court  for  the 
District  of  New  Jersey,  March  10. 

Deceased:  Senior  Judge  Irving 
Goldberg,  U.S.  Court  of  Appeals  for 
the  Fifth  Circuit,  February  11. 

Deceased:  Senior  Judge  Frank  J. 
Murray,  U.S.  District  Court  for  the 
District  of  Massachusetts,  February 
12. 
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Courts  with 

"Judicial  Emergencies" 

24 

nternet  Opens  Information  Highway  lor  Judiciary 


An  estimated  20  million  people 
orldwide  are  on  the  Internet  today, 
axing  e-mail  messages,  making 
wversation,  and  swapping  re- 
mrces.  And  there  are  more  users 
teryday.  According  to  one  recent 
jport,  the  Internet  doubles  in  size 
way  10  months.  Why?  Perhaps  be- 
luse  the  Internet  is  full  of  informa- 
on.  As  an  independent  source  of 
t'ws.  the  Internet  is  traveled  by  us- 
rs  from  American  college  students 
ading  quips  to  Zapatistas  in 
lexico  circulating  communiques, 
or  example,  the  earliest  firsthand 
ccounts  of  the  Kobe,  Japan,  earth- 
uake  appeared  on  the  Internet. 

The  Internet  gives  users  access  to 
pecial  interest  groups,  libraries, 
ublications  and  bulletin  boards, 
ven  the  government  is  up  and  run- 
ing  on  the  information  highway, 
ome  legislative  and  government  in- 
Drmarion  is  now  linked  to  the 
nternet  by  way  of  the  World  Wide 
Veb.  The  Library  of  Congress  oper- 
tes  one  such  service  called  Thomas 
http://thomas.loc.gov)  in  honor  of 
Tiomas  Jefferson.  The  White  House 
lso  offers  a  document  service 
http://www.whitehouse.gov). 
lome  other  guides  to  the  Hill  are: 
lapweb  (http:  //  policy.net.); 
:edworld  (http:  //www.  fed  world. 
;ov.);  and  Congress  (http:  // 
vww.house  gov).  The  Government 
'rinting  Office  also  makes  the  Con- 
pessional  Record,  the  Federal  Register, 
ind  several  other  publications  avail- 
ible  on  the  Internet. 

All  that  free-flowing,  unregulated 
so  far),  uncensored  (most  of  the 
ime)  information  may  make  one 
/vonder  who  is  out  there  looking  in 
^our  files.  After  all,  the  Internet  is  in- 
ended  to  be  a  two-way  information 
lighway.  With  their  best  interests  in 
•nind,  most  companies  and  agencies 
lave  instituted  rules  for  employees 
who  regularly  travel  the  Internet. 
I*hey  may  require  computers  used  to 


access  the  Internet  to  be  stand- 
alone— disconnected  from  any  main- 
frame that  may  contain  company 
files.  Another  solution  is  the  firewall. 
The  Administrative  Office  has  de- 
signed and  uses  a  firewall,  a  special- 
ized computer  that  sits  between  the 
AO  networks  and  the  Internet  to  filter 
incoming  traffic  and  control  outgoing 
messages.  This  firewall  protection 
will  soon  be  made  available  to  all  Ju- 
diciary Data  Communications  Net- 
work (DCN)  users. 

While  the  Internet  may  be  the  most 
conspicuous  access  to  Judiciary  infor- 
mation, there  are  others.  In  theory,  a 
hacker  could  gain  access  to  the  Judi- 


ciary network  through  any  modem. 
In  response,  the  AO  is  planning  a 
network  risk  study  to  review  all  the 
networks  used  by  the  Judiciary,  in- 
cluding the  DCN  and  UNIX,  to  be 
certain  there  are  no  paths  a  hacker 
could  follow  around  the  firewall. 
Guidelines  have  been  established  for 
the  proper  use  of  Internet  mail  as 
plans  are  finalized  to  begin  e-mail  to 
and  from  Internet  addresses.  In  the 
very  near  future,  the  Judiciary  also 
will  have  its  own  bulletin  board  on 
the  Internet,  where  information  fre- 
quently requested  by  the  public  can 
be  posted,  including  press  releases 
and  statistical  data. 


Internet  Security  Tips  and  Procedures 


■  Downloading  any  information  carries  the  risk  of  virus  or  other  contami- 
nation. Check  all  information  for  viruses  before  running  and  avoid  access  to 
information  that  contains  embedded  scripts  that  are  executed  on  the  local 
machine. 

■  Avoid  use  of  the  Internet  to  access  commercial  information  providers; 
passwords  can  be  tapped  and  your  account  accessed  by  unauthorized  users. 

■  There  is  no  privacy  on  the  Internet.  Information  sent  on  the  Internet  may 
be  read  by  every  site  the  information  passes  through. 

■  Most  Internet  access  software  for  PCs  can  safely  run  on  PCs  connected  to 
internal  networks,  since  the  software  does  not  provide  symmetrical  service  to 
the  Internet.  However,  use  caution.  There  are  many  sources  of  Internet  access 
software  with  many  different  options  and  capabilities. 

■  Direct  Internet  connection  is  not  recommended.  The  connection,  even 
with  a  filtering  router,  exposes  the  entire  court  network  to  the  Internet. 

The  benefits  and  risks  of  Internet  access  are  addressed  in  the  November 
1994  IBM  Bulletin  94-16,  sent  to  all  chief  judges,  clerks  of  courts,  and  telecom- 
munications coordinators. 


The  Third  Branch    m   March  1995 


INTERVIEW 


Intervieiv  continued  from  page  1 
comparing  you  to  Bill  Hughes  and 
his  predecessor,  Bob  Kastenmeier? 

A.   You  are  correct  that  I  have 
•   served  as  the  ranking  mem- 
ber of  the  Courts  and  Intellectual 
Property  Subcommittee  since  1982. 
Up  until  1990,  Bob  Kastenmeier  (D- 
Wis.)  was  the  chairman  of  the  sub- 
committee, and  from  1990-94,  it  was 


Q#   Your  work  as  a  member  of 
•   the  Federal  Courts  Study 
Committee  has  helped  you  develop  a 
well-informed  and  broad  under- 
standing of  the  operation  of  the  U.S. 
courts.  Do  you  have  a  general  im- 
pression of  how  successfully  the 
nation's  courts  operate  today? 


A 


#  Since  you  reference  the  Fed- 

•  eral  Courts  Study  Commit- 


"My  tenure  on  this  subcommittee  and  the  discussions  I  have  had 
over  the  years  with  both  the  federal  and  state  judges  in  my 
district  in  California  certainly  have  sensitized  me  to  the  implica- 
tions of  federalization." 


Bill  Hughes  (D-N.J.)  Both  Bob  and 
Bill  were  excellent  chairmen,  and  I 
was  fortunate  to  have  had  the  oppor- 
tunity to  serve  with  them.  I  think 
that  they  both  took  a  very  active  in- 
terest in  the  federal  courts,  which  is 
something  I  plan  to  continue  doing 
as  chairman.  Overall,  I  do  not  antici- 
pate that  you  will  see  any  major 
changes  in  the  way  the  subcommit- 
tee conducts  business.  Its  history  has 
always  been  one  of  bipartisanship 
with  an  emphasis  on  reaching  a  con- 
sensus on  the  various  issues  when 
possible.  This  is  what  I  am  striving 
for  in  the  104th  Congress.  As  you 
know,  some  of  the  important  ele- 
ments of  the  Contract  with  America 
passed  through  this  subcommittee.  I 
don't  expect  any  great  surprises  this 
Congress.  As  a  matter  of  fact,  the  Ju- 
diciary Committee  and  its  subcom- 
mittees have  published  a  plan  for  the 
issues  over  which  they  hope  to  exer- 
cise their  oversight  responsibilities 
this  Congress.  I  think  that  all  in- 
volved will  find  this  to  be  a  useful 
and  fair  approach. 


tee,  I  would  just  like  to  note  that 
serving  on  that  committee  under  the 
able  leadership  of  Judge  Joseph  Weis 
(3d  Cir.)  was  a  very  positive  experi- 
ence for  me  and  one  that  increased 
my  awareness  and  sensitivity  to 
many  of  the  problems  facing  the  fed- 
eral courts.  The  committee  per- 
formed a  valuable  service  and  a 
number  of  its  recommendations 
have  been  enacted  into  law.  I  think 
on  balance,  the  federal  Judiciary  has 
done  an  admirable  job  of  coping 
with  a  caseload  that  certainly  shows 
no  signs  of  abating.  That  is  not  to  say 
that  there  are  not  significant  prob- 
lems, such  as  long  delays  for  civil 
cases  in  many  judicial  districts  and 
the  costly  nature  of  the  system  in 
many  respects.  I  think  Chief  Justice 
Rehnquist  took  an  important  step  in 
addressing  many  of  these  problems 
when  he  established  the  Judicial 
Conference  Committee  on  Long 
Range  Planning.  The  courts  study 
committee  had  encouraged  this  step. 
I  eagerly  await  the  receipt  of  the  final 
version  of  the  long  range  plan.  It  will 


give  us  some  indication  of  the  health 
of  the  federal  courts  and  the  areas 
needing  improvement. 

Q.  You  mentioned  that  the  Sub- 
•   committee  on  Courts  and  In- 
tellectual Property  has  put  together 
an  oversight  plan  for  the  104th  Con- 
gress. What  are  some  of  the  key  as- 
pects of  this  plan  that  may  be  of  in- 
terest to  the  Judiciary? 

A.   The  Subcommittee's  over 
•   sight  plan  for  the  104th  Con- 
gress does  include  several  activities 
that  are  directly  related  to  the  federal 
Judiciary.  For  instance,  it  is  the 
subcommittee's  intention  to  hold  an 
oversight  hearing  on  the  federal  judi- 
cial branch  and  the  Administrative 
Office  sometime  this  spring.  As  part 
of  that  hearing,  or  possibly  at  a  sepa- 
rate hearing,  the  subcommittee  will 
want  to  examine  the  activities  of  the 
Federal  Judicial  Center.  Addition- 
ally, the  subcommittee  may  hold  an 
oversight  hearing  on  the  Rules  En- 
abling Act  as  well  as  a  hearing  to  ex- 
plore how  the  20  court-annexed  arbi- 
tration programs  are  working  with  a 
view  towards  expanding  arbitration. 
Of  course  there  are  other  issues  that 
could  come  up  in  the  next  year  and  a 
half,  but  generally  I  believe  that  the 
oversight  plan  will  serve  as  a  road 
map  for  the  areas  the  Judiciary  Com- 
mittee and  its  subcommittees  hope 
to  cover. 


Q 


#  You  have  served  on  the  Judi- 

•  ciary  Committee  for  a  num- 
ber of  years  with  Representative  Pat 
Schroeder  (D-Col.).  Now  Congress- 
woman  Schroeder  will  be  the  rank- 
ing member  of  your  subcommittee. 
What  type  of  working  relationship 
do  you  expect  to  have? 


A 


.   I  am  very  pleased  to  have 
•  Congresswoman  Schroeder^ 
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s  the  ranking  member  of  the  sub- 
ommittee.  While  she  did  not  serve 
n  the  subcommittee  last  Congress, 
he  has  served  with  distinction  on 
lis  subcommittee  in  past  congresses 
nd  has  always  been  a  valued  mem- 
er.  I  think  she  would  agree  with  me 
nat  we  have  already  established  a 
pod,  solid  working  relationship  in 
rte  first  few  months  of  the  104th 
Congress.  I  am  optimistic  that  to- 
other we  can  accomplish  much  this 
Congress.  This  subcommittee  has  a 
radition  of  bipartisan  cooperation. 
)ver  the  years,  many  bills  have 
•assed  through  this  subcommittee 
vith  the  solid  backing  of  Republi- 
ans  and  Democrats.  I  expect  Con- 
;resswoman  Schroeder  and  I  can 
tuild  on  this  tradition.  I  am  equally 
•ptimistic  that  my  chairman  and 
ongtime  friend,  Henry  Hyde  (R-Ill.), 
vill  enjoy  a  similar  relationship  with 
tanking  Member  John  Conyers  (D- 
Aich.). 

Q#  One  area  you  mentioned  in 
•  your  written  oversight  plan 
s  courthouse  construction.  Your 
iubcommittee  has  exercised  no  over- 
sight in  this  area  for  more  than  30 
fears.  Why  has  this  area  become  a 
Dart  of  the  subcommittee's  jurisdic- 
ion? 

A.  I  guess  you  could  say  that 
•   the  subcommittee's  interest 
m  courthouse  construction  is 
prompted,  in  part,  by  the  tenor  of  the 
times.  You  have  a  situation  in  Con- 
gress where  we  are  struggling  to 
square  every  dollar  in  the  federal 
budget,  and  the  Judiciary  is  not  more 
immune  from  that  process  than  any- 
one else.  In  addition,  you  have  a  re- 
cent report  that  originated  in  the 
Senate  that  is  very  critical  of  several 
courthouse  construction  projects. 
The  courthouse  construction  process 
has  been  the  topic  of  much  discus- 
sion in  recent  years,  and  I  believe 
that  this  subcommittee  can  have  an 
important  role  in  helping  to  assure 


that  citizens  have  adequate  access  to 
our  justice  system  and  that  court- 
houses are  built  with  a  keen  eye  on 
their  ultimate  cost.  I  believe  that  ev- 
eryone involved  in  the  process  of 
courthouse  construction — the  Con- 
gress, GSA,  and  the  Judiciary — bear 
responsibility  for  assuring  that  our 
tax  dollars  are  spent  wisely  and  that 
when  courthouses  are  built  they  are 
actually  needed  and  not  just  pork 
barrel  projects  to  bring  federal 
money  back  to  districts.  Just  as  im- 
portant, GSA  must  take  advantage  of 
fast-changing  market  conditions  to 
obtain  the  best  prices  and  the  Judi- 
ciary must  do  its  part  by  adhering  to 
the  design  standards  adopted  by  the 
Judicial  Conference.  I  believe  this 
subcommittee  can  help  bring  addi- 
tional discipline  to  the  process,  and  I 
look  forward  to  working  with  the 
judges  in  this  regard. 

Q.  Your  subcommittee  has 
•  expressed  its  long-standing 
devotion  to  improving  the  delivery 
of  justice  by  the  federal  and  state 
courts.  A  major  key  to  addressing 
this  issue  rests  in  the  proper  alloca- 
tion of  workload  among  the  two 
court  systems.  Will  the  subcommit- 
tee consider  the  issue  of  the  federali- 
zation of  the  workload  of  the  courts? 


A#  The  answer  is  yes.  As  we  are 
•   all  aware,  there  has  been  a 
strong  trend  in  Congress  to  federal- 
ize what  have  traditionally  been 
state  issues.  This  is  especially  true  in 
the  criminal  justice  area,  where,  for 
example,  Congress  has  seen  fit  to 
make  carjacking  a  federal  offense  as 
well  as  giving  the  federal  courts  ju- 
risdiction over  fathers  who  shirk 
child  support  and  then  cross  state 
lines.  I  recall  last  year  when  Judge 
Stanley  Marcus  (S.D.  Fla.)  testified 
before  the  subcommittee,  he  pointed 
out  that  if  present  caseload  trends 
continue  in  the  federal  courts,  the 
volume  of  litigation  under  current 
workload  standards  "would  require 
an  enormous  increase  in  the  number 
of  district  judges  and  circuit  judges, 
transforming  the  existing  nature  of 
the  federal  judicial  system  virtually 
beyond  recognition."  Clearly,  this  is 
an  important  issue.  My  tenure  on 
this  subcommittee  and  the  discus- 
sions I  have  had  over  the  years  with 
both  the  federal  and  state  judges  in 
my  district  in  California  certainly 
have  sensitized  me  to  the  implica- 
tions of  federalization. 


Q 


#  The  federal  courts  cannot  in- 

•  fluence  their  workload.  As  a 

See  Interview  on  page  12 


The  Third  Branch 


March  1995 


11 


Interview  continued  from  page  11 
result,  there  are  few  areas  of  the  judi- 
cial branch  appropriation  that  could 
withstand  any  significant  reduction. 
Do  you  see  a  role  for  the  authorizing 
committees  in  assuring  that  the  Judi- 
ciary receives  the  necessary  re- 
sources to  carry  out  the  duties  it  is 
assigned  by  Congress? 

A.   There  is  a  definite  role  for 
•   the  Subcommittee  on  Courts 
and  Intellectual  Property  to  play 
when  it  comes  to  the  judicial  branch 
appropriation.  Over  the  course  of  the 
last  several  years,  I've  joined  with 
first,  Bob  Kastenmeier,  and  most  re- 
cently Bill  Hughes,  in  writing  to  our 
counterparts  on  the  Appropriations 
Subcommittee  on  Commerce,  Justice, 
State,  and  Judiciary  to  advocate  for  a 
fully  funded  Judiciary.  Clearly  the 
subcommittee  can  and  has  played  an 
important  role  in  advancing  the  bud- 


getary needs  of  the  federal  Judiciary. 
As  the  need  arises,  I  certainly  am 
prepared  to  communicate  to  the  ap- 
propriations committee's  new  chair- 
man, Harold  Rogers  (R-Ky.).  I  recog- 
nize that  anytime  Congress  assigns 
new  responsibilities  to  the  federal 
courts,  necessary  resources  also  must 
be  provided.  At  the  same  time,  we 
all  must  understand  that  we  are  op- 
erating in  an  era  of  fiscal  austerity. 
The  difficulty  Congress  faces  is  try- 
ing to  reconcile  these  two  facts. 

Q#  The  House's  legislative 
•  agenda  has  been  driven  by 
the  Contract  with  America.  What  types 
of  issues  that  aren't  part  of  the  con- 
tract are  likely  to  receive  serious  con- 
sideration by  the  House  this  year? 

A.   I  think  once  the  House  com- 
•   pletes  the  Contract  With 
America,  it  will  begin  the  very  diffi- 


cult task  of  cutting  spending.  So  I 
think  after  these  first  100  days,  the 
primary  focus  will  be  on  the  budget 
process  and  appropriations  bill.  Be- 
yond that,  some  of  the  possible  is- 
sues I've  heard  mentioned  are  wel- 
fare reform,  immigration  reform,  a 
farm  bill,  a  telecommunications  bill, 
and  a  superfund  bill.  In  addition,  I 
understand  that  the  Judiciary  Com- 
mittee has  agreed  to  hold  hearings 
on  various  gift-ban  proposals.  I  am 
pleased  that  our  subcommittee  could 
contribute  to  the  fulfillment  of  the 
Contract  with  America.  For  sometime 
I  have  been  concerned  with  how  we 
can  make  the  nation's  civil  justice 
system  more  viable  for  all  Ameri- 
cans. The  Common  Sense  Legal 
Reform  Act  is  a  significant  step  in 
the  right  direction.  I  believe  it  will 
be  a  very  active  and  productive 
Congress.  ^^ 
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RANCH 


L  to  R)  AO  Director  L.  Ralph  Mecham,  Judge 
\rnold  (8th  dr.),  and  Judge  John  G.  Heyburn, 
udiciary's  budget  request  to  Congress. 

On  March  29  and  30, 1995,  the  Ju- 
iiciary  presented  its  fiscal  year  1996 
)udget  request  of  $3.13  billion  to  the 
Senate  and  House  Appropriations 
subcommittees  on  Commerce,  Jus- 
ice,  State,  the  Judiciary  and  Related 
\gencies.  Chief  Judge  Richard  S. 
\rnold  (8th  Cir.),  chairman  of  the  Ju- 
dicial Conference  Budget  Commit- 
tee, accompanied  by  Judge  John  G. 
Heyburn,  II  (W.  D.  Ky.),  Judge  M. 
Blane  Michael  (4th  Cir.),  and  Admin- 
istrative Office  Director  L.  Ralph 
Mecham,  asked  Congress  to  appro- 


M.  Blane  Michael  (4th  Cir.),  Judge  Richard  S. 
II  (W.  D.  Ky.)  prepared  to  present  the 

priate  adequate  funds  for  the  courts 
to  perform  their  vital  role  in  the 
nation's  law  enforcement  efforts. 

"It  is  critical  that  the  Judiciary  not 
become  a  weak  link  in  the  criminal 
justice  system  because  we  do  not 
have  the  resources  to  meet  the 
workload  imposed  on  us,"  Arnold 
said.  Specifically,  he  told  the  sub- 
committees that  the  Judiciary  needs 
adequate  resources  to  provide  a  suf- 
ficient number  of  probation  officers 
to  supervise  released  prisoners,  to 

See  Budget  on  page  4 
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Conference  Receives 
Long  Range  Plan 

Last  month  the  Judicial  Confer- 
ence received  from  its  Committee 
on  Long  Range  Planning  a  compre- 
hensive long  range  plan  for  the  fed- 
eral Judiciary. 

Acting  at  its  semiannual  meeting 
in  Washington,  the  Conference 
voted  to  approve  a  procedure 
whereby  specific  recommendations 
and  strategies  in  the  proposed  plan 
be  referred  to  appropriate  commit- 
tees by  April  11, 1995,  for  addi- 
tional study  and  a  report  to  the 
September  1995  session  of  the  Con- 
ference. [See  the  next  issue  of  The 
Third  Branch  for  a  list  of  items  re- 
ferred to  committees.] 

The  plan,  which  contains  101  dif- 
ferent recommendations  and  77 
implementation  strategies,  follows 
more  than  three  years  of  study  and 
consultation  with  interested  parties 
in  all  three  branches  of  govern- 
ment, lawyers,  and  many  others 
who  have  interest  in  the  federal 
courts.  Three  public  hearings  were 
conducted  late  last  year  to  solicit 
comments  on  a  draft  of  the  plan. 

The  long  range  plan  is  organized 
in  chapters  addressing  the  central 
elements  of  the  federal  courts'  mis- 
sion and  function,  including  juris- 
diction, adjudicative  structure  and 
See  Conference  on  page  2 


Conference  continued  from  page  1 
procedure,  internal  governance,  judi- 
cial and  other  resources,  and  the 
broader  society  in  which  the  courts 
operate.  Within  each  area,  the  plan 
makes  recommendations  and,  where 
appropriate,  provides  strategies  for 
implementation. 

The  plan  is  premised  on  a  future 
in  which  the  federal  courts  conserve 
the  core  values  that  exist  today — the 
rule  of  law,  equal  justice,  judicial  in- 
dependence, limited  jurisdiction,  ex- 
cellence, and  accountability — while 
maintaining  the  flexibility  to  respond 
to  new  challenges.  The  plan  also  ac- 
knowledges that  a  different,  much 
less  desirable,  future  looms  if  current 
workload  trends  continue  and  incre- 
mental reforms  are  unsuccessful. 
These  alternative  outlooks,  which 
emphasize  the  importance  of  a  far- 
sighted  approach  to  policy-making, 
provide  a  unifying  framework  for 
the  plan. 

In  its  final  report  in  April  1990, 
the  Federal  Courts  Study  Committee, 
which  was  chaired  by  Judge  Joseph 


F.  Weis,  Jr.  (3rd  Cir.),  had  recom- 
mended that  a  long  range  planning 
capability  be  established  within  the 
Judicial  Conference. 

The  nine  judges  who  serve  on  the 
Long  Range  Planning  Committee 
have  a  total  of  170  years  of  combined 
judicial  experience.  The  committee  is 
chaired  by  Judge  Otto  R.  Skopil,  Jr. 
(9th  Cir.). 

In  other  action,  the  Conference: 

■  Approved  a  recommendation 
of  its  Executive  Committee  stating 
that,  "The  Judicial  Conference  clari- 
fies that  the  Court  Administration 
and  Case  Management  Committee  is 
not  prohibited  from  proposing  pilot 
programs  or  conducting  other  stud- 
ies necessary  to  the  making  of  fur- 
ther recommendations  on  cameras  in 
the  courtroom  in  civil  cases  which 
differ  from  those  disapproved  by  the 
Judicial  Conference  at  its  September 
1994  session." 

At  its  September  1994  session,  the 
Conference  had  declined  to  approve 
an  expanded  use  of  cameras  in  the 
courtroom  in  civil  proceedings.  From 


Policy  on  Electronic  Public  Access  Fees 

The  Judicial  Conference  has  prescribed  a  fee  for  electronic  access  to 
court  data,  as  set  forth  in  the  Miscellaneous  Fee  Schedules.  The  schedules 
provide  that  the  court  may  exempt  persons  or  classes  of  persons  from  the 
fees,  in  order  to  avoid  unreasonable  burdens  and  to  promote  public  ac- 
cess to  such  information.  Exemptions  should  be  granted  as  the  exception, 
not  the  rule.  The  exemption  language  is  intended  to  accommodate  those 
users  who  might  otherwise  not  have  access  to  the  information  in  this 
electronic  form.  It  is  not  intended  to  provide  a  means  by  which  a  court 
would  exempt  all  users. 

The  following  examples  of  persons  and  classes  of  persons  who  may  be 
exempted  from  electronic  public  access  fees  include,  but  are  not  limited 
to  indigents,  bankruptcy  case  trustees,  not-for-profit  organizations,  and 
voluntary  ADR  neutrals. 

Adherence  to  the  Judicial  Conference  policy  for  granting  exemptions 
will  be  necessary  for  courts  to  receive  full  funding  for  electronic  public 
access  related  services  to  the  extent  such  funding  is  derived  from  fees  for 
electronic  access. 


July  1, 1991,  until  December  31, 1994, 
two  courts  of  appeals  and  six  district 
courts  participated  in  a  Conference 
pilot,  which  permitted  photographic, 
electronic  recording,  or  live  broad- 
cast of  civil  proceedings  only. 

■  Approved  an  advisory  note  to 
the  fee  schedule  with  respect  to 
granting  exemptions  from  electronic 
public  access  fees.  The  note  will 
state,  in  part,  that  courts  may  exempt 
persons  or  classes  of  persons  from 
the  fees  in  order  to  avoid  unreason- 
able burdens  and  to  promote  public 
access  to  such  information.  Exemp- 
tions should  be  granted  as  the  excep- 
tion, not  the  rule.  The  exemption  lan- 
guage is  intended  to  accommodate 
those  users  who  might  otherwise  not 
have  access  to  the  information  in 
electronic  form.  (See  box  below.) 

Because  of  the  increase  in  the 
number  of  courts  offering  electronic 
access  to  court  data,  the  Conference 
also  voted  to  reduce  the  $1  per 
minute  fee  for  users  to  75  cents  per 
minute.  In  the  Judiciary's  1990  ap- 
propriations act,  Congress  directed 
the  Conference  to  prescribe  reason- 
able fees  for  the  electronic  access  to 
court  data.  The  funds  collected  are  to 
offset  the  cost  of  administering  the 
electronic  access  system. 

■  Agreed  to  adopt  a  policy  to  al- 
low for  the  waiver  for  victims  of 
natural  disasters  of  certain  miscella- 
neous bankruptcy  fees  associated 
with  obtaining  copies  of  discharge 
orders  and  other  documents  re- 
quired by  the  Federal  Emergency 
Management  Administration 
(FEMA)  in  applying  for  emergency 
aid. 

Waivers  of  certain  bankruptcy 
fees  were  granted  in  August  1993  for 
Midwest  flood  victims  and  in  Au- 
gust 1994  for  Southeast  flood  vic- 
tims. While  the  Judiciary  historically 
has  been  reluctant  to  grant  excep- 
tions to  the  collection  of  fees,  the  cir- 
cumstances arising  from  natural  di- 
sasters are  so  unusual  that  the 
exemptions  granted  have  had  jp 
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minimal  financial  impact  on  the  Ju- 
diciary 

■  Voted  to  modify  the  proposed 
amendments  to  Rule  26  (c)  of  the 
Federal  Rules  of  Civil  Procedure  by 
deleting  the  words  "on  stipulation 
of  parties."  Subsequently,  the  Con- 
ference voted  to  recommit  for  fur- 
ther consideration  the  proposed 
amendment  to  Rule  26(c)  to  the 
Standing  Committee  on  Rules  of 
Practice  and  Procedure. 

■  Adopted  a  resolution  stating 
that  invidious  discrimination  has 
no  place  in  the  federal  Judiciary 
and  encouraging  the  circuit  judicial 
councils  to  study  whether  bias  ex- 
ists in  the  federal  courts  based  on 
gender,  race  or  other  invidious  dis- 
crimination, and  whether  addi- 
tional educational  programs  are 
necessary. 

The  Conference  previously  had 
adopted  resolutions  encouraging 
each  circuit  to  sensitize  judges,  sup- 
porting personnel,  and  attorneys  to 
concerns  of  bias  and  the  extent  to 
which  bias  may  affect  litigants,  wit- 
nesses, attorneys,  and  all  those  who 
work  in  the  judicial  branch.  All  cir- 
cuits have  addressed  this  issue  in 
some  fashion. 

■  Agreed  to  adopt  a  process  for 
prioritizing  courthouse  construc- 
tion and  alteration  projects  requir- 
ing congressional  authorization, 
utilizing  a  set  of  criteria  based  on 
urgency,  which  includes  recom- 
mendations by  circuit  judicial  coun- 
cils and  the  Committee  on  Security, 
Space  and  Facilities,  and  the  ap- 
proval of  the  Judicial  Conference. 

■  Elected  to  the  board  of  the 
Federal  Judicial  Center,  Judge 
Bruce  M.  Selya  (1st  Cir.),  replacing 
Judge  Edward  R.  Becker  (3rd.  Cir.); 
and  Chief  Judge  Richard  P.  Matsch 
(D.  Col.),  replacing  Judge  Martin 
L.C.  Feldman  (E.  D.  La.).  4* 
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perform  necessary  drug  testing  to 
help  ensure  that  defendants  and  con- 
victed criminals  on  supervised  re- 
lease remain  drug  free,  to  provide 
for  needed  security  in  courthouses, 
to  hire  additional  court  personnel  to 
avoid  lengthy  delays  for  trials,  and 
to  provide  defense  counsel  for  those 
who  cannot  afford  their  own  lawyer. 

At  the  Senate  hearing,  appropria- 
tions subcommittee  chairman,  Sena- 
tor Phil  Gramm  (R-Tex.),  expressed 
his  strong  support  for  the  Judiciary's 
role  in  law  enforcement  and  pledged 
to  do  his  best  to  fully  fund  the  Judi- 
ciary. He  indicated,  however,  that 
this  could  prove  to  be  difficult,  given 
the  tight  limits  on  domestic  discre- 
tionary spending  that  Congress  is  ex- 
pected to  impose  to  reduce  taxes  and 
bring  down  the  deficit. 

House  appropriations  subcommit- 


tee chairman,  Representative  Harold 
Rogers  (R-KY),  echoed  this  theme  of 
tight  funding.  He  began  the  House 
hearing  the  next  day  by  stating  that 
the  nearly  15  percent  funding  in- 
crease requested  by  the  Judiciary 
was  unrealistic,  as  the  money  simply 
was  not  there  even  though  it  was 
needed.  Rogers  outlined  the 
subcommittee's  past  generosity  with 
the  Judiciary  and  acknowledged  the 
increased  workload  that  was  driving 
up  costs.  Rogers  said  that  he  was  de- 
scribing the  tight  funding  scenario  to 
all  activities  under  his  subcom- 
mittee's jurisdiction.  He  emphasized 
the  need  for  efficiency  and  streamlin- 
ing and  asked  how  far  the  Judiciary 
could  go  to  achieve  real  savings — 
not  just  reductions  in  the  rate  of  in- 
crease but  actual  savings  over  prior 
years. 

Arnold  told  both  the  Senate  and 


Judiciary  Appropriations 
($  in  Thousands) 

Account 

FY  95  Enacted 

FY  96  Request 

Supreme  Court 
Salaries  &  Expenses 
Buildings  &  Grounds 

24,240 
3,000 

25,834 
4,003 

Federal  Circuit 

13,438 

15,495 

Court  of  International  Trade 

11,685 

10,859 

Salaries  &  Expenses 

2,340,127 

2,645,965 

Defender  Services 

250,000 

295,761 

Fees  of  Jurors 

59,346 

72,008 

Court  Security 

97,000 

116,433 

Administrative  Office 

47,500 

53,445 

Federal  Judicial  Center 

18,828 

20,771 

Ret.  Funds 

28,475 

32,900 

Sentencing  Commission 

8,800 

9,500 

Crime  Trust  Fund 

0 

30,700 

I  louse  subcommittees  of  the  various 
efforts  underway  in  the  Judiciary  to 
hold  down  spending  and  increase 
productivity.  At  the  forefront  is  the 
Judicial  Conference's  Economy  Sub- 
committee, which  performs  an  OMB- 
type  function  by  reviewing  Judiciary 
spending  while  working  closely  with 
other  Conference  committees  in 
leading  a  Judiciary-wide  effort  to 
improve  efficiency. 

An  example  given  by  Arnold  was 
the  decision  by  the  Judicial  Confer- 
ence to  staff  the  courts  at  only  84 
percent  of  the  required  level  in  FY 

95,  which  means  that  the  average 
court  is  operating  at  16  percent  be- 
low the  level  needed  to  fully  carry 
out  the  necessary  court  activities. 
The  FY  96  request  is  only  86  percent 
of  the  staffing  level  needed  to  handle 
anticipated  workload.  By  limiting 
staffing  requests  in  both  FY  95  and 

96,  Arnold  pointed  out  that  the  Judi- 
ciary was  able  to  avoid  costs  of  al- 
most $300  million.  However,  Arnold 
made  it  clear  that  there  are  adverse 
effects  to  this  action.  For  example, 
staffing  cutbacks  have  forced  some 
courts  to  reduce  the  hours  they  are 
open  to  the  public,  and  in  some 
courts,  staff  are  working  overtime 
without  compensation.  In  a  number 
of  courts,  training  opportunities  for 
court  personnel  have  been  canceled 
or  delayed.  This  practice  cannot  con- 
tinue for  a  long  period  without  ad- 
versely affecting  the  competency  and 
productivity  of  the  staffs. 

Citing  the  Judiciary's  commitment 
to  improve  operating  efficiency, 
Arnold  testified  that  annual  opera- 
tions and  maintenance  costs  for  au- 
tomated equipment  were  reduced  by 
$10  million  through  a  variety  of  effi- 
ciency measures;  a  centralized  facil- 
ity was  established  to  send  out  no- 
tices in  bankruptcy  cases,  saving  $7 
million  over  the  next  four  years;  and 
standards  for  court  security  officers 
were  adopted  that  reduced  the  re- 
quest for  these  officers  by  $12.5  mil- 
lion in  FY  96.  jf 
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Arnold,  who  was  also  accompa- 
nied by  Mecham  at  the  Senate  hearing 
and  by  both  Mecham  and  Judge  Will- 
iam W  Schwarzer,  director  of  the  Fed- 
eral Judicial  Center,  at  the  House 
hearing,  described  the  role  of  both  the 
AO  and  the  FJC  in  providing  essential 
support  to  the  courts'  economy  ef- 
forts. The  AO  provides  leadership 
and  staffing  to  help  the  Judiciary  meet 
its  goal  of  maximizing  productivity 
and  improving  management  through- 
out the  Judiciary,  Arnold  said  in  his 
testimony.  The  FJC  education  pro- 
grams and  reference  manuals  enable 
judges  to  control  the  costs  of  litiga- 
tion, and  court  clerks  and  probation 
officers  to  increase  their  productivity. 
The  AO  is  seeking  an  appropriation  of 
$53.4  million  in  FY  96,  representing 
1.6  percent  of  the  Judiciary's  request. 
Judiciary  funding  as  a  whole  has 
grown  by  22  percent  from  the  fiscal 
years  1992  to  1995,  while  AO  funding 
has  grown  by  only  6.3  percent  during 
that  time.  The  FJC  has  requested  $20.7 
million,  representing  .6  percent  of  the 
Judiciary's  request. 

Chairman  Gramm  emphasized 
during  the  Senate  hearing  that  speedy 
justice  is  vital  to  the  nation  and  went 
on  to  question  the  need  for  Post-Con- 
viction Defender  Organizations.  He 
was  particularly  interested  in  the 
Texas  center.  Arnold  emphasized  that 
the  number  of  death  row  inmates  was 
growing  and  that  the  Post-Conviction 
Defender  Organizations  were  the  best 
and  least  expensive  way  to  carry  out 
the  Judiciary's  duties. 

Chairman  Rogers  was  particularly 
critical  of  the  possible  role  of  judges  in 
adding  unnecessarily  to  the  cost  of 
courthouse  construction.  He  also 
asked  about  the  work  underway  in 
the  Judiciary  to  identify  places  of 
holding  court  that  may  be  under- 
utilized. Arnold  explained  the  rela- 
tionship between  the  Judiciary  and 
the  General  Services  Administration 
and  the  limited  role  that  judges  play 
in  courthouse  construction. 

To  emphasize  the  House's  law  en- 
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forcement  theme,  the  director  of  the 
U.S.  Marshal  Service,  Eduardo 
Gonzalez,  and  the  director  of  the  Ex- 
ecutive Office  of  the  U.S.  Attorneys, 
Carol  DiBattiste,  testified  immedi- 
ately following  the  Judiciary.  Rogers 
was  interested  in  the  interrelated 
workload  of  the  courts,  the  U.S.  attor- 
neys, and  the  U.S.  marshals.  He  also 
wanted  to  hear  about  the  video- 
conferencing capability  that  will  be  in 
each  U.S.  attorney's  office  by  July 
1996  and  the  status  of  the  reorganiza- 
tion of  the  U.S.  Marshal  Service  being 
proposed  by  the  Administration. 

The  salaries  and  expenses  of  the 
appellate,  district,  and  bankruptcy 
courts,  and  probation  and  pretrial 
services  offices  account  for  a  total  of 
$2.65  billion  of  the  FY  96  Judiciary  re- 
quest. In  addition  to  inflation  and 
rent  increases,  full  funding  would  al- 
low clerks  and  probation  and  pretrial 
services  offices  to  be  staffed  at  an  86 
percent  level;  provide  funds  for  new 
magistrate  and  bankruptcy  judges; 
and  allow  probation  officers  to  meet 
the  increased  need  for  drug  depen- 
dent and  mental  health  treatment. 

The  Judiciary  also  is  requesting 
$296  million  for  defender  services.  A 
portion  of  the  requested  increase,  if 
approved,  will  allow  for  a  $5  an  hour 
rate  adjustment  in  those  districts  still 
paying  $60  per  in-court  hour  and  $40 
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per  out-of-court  hour,  where  a  $75 
per  hour  flat  rate  has  been  autho- 
rized. Panel  attorney  rates  in  78  out 
of  the  94  judicial  districts  have  not 
been  raised  since  1984,  and  it  is  be- 
coming increasingly  difficult  to  ob- 
tain competent  representation. 

The  request  for  the  fees  and  ex- 
penses of  jurors  is  $72  million,  which 
will  help  fund  a  projected  increase  in 
the  number  of  juror  days  in  FY  96. 
The  court  security  request  is  $116.4 
million,  which  will  provide  for  new 
security  officers  and  equipment  for 
new  court  facilities,  and  enhance  se- 
curity at  existing  facilities. 

The  Judiciary  is  also  seeking  the 
appropriation  of  the  $30.7  million 
that  was  authorized  under  the  Vio- 
lent Crime  Reduction  Trust  Fund,  in 
the  Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994. 

The  next  step  for  Congress  will  be 
to  pass  a  Joint  Budget  Resolution, 
probably  in  May,  to  set  overall 
spending  levels  for  the  government 
over  the  next  five  years.  The  funds 
available  for  FY  96  will  then  be  di- 
vided between  the  13  appropriations 
subcommittees,  and  the  subcommit- 
tees will  begin  marking  up  their 
bills.  The  level  of  funding  that  will 
be  appropriated  for  the  Judiciary 
will  not  be  known  until  after  the  bills 
are  marked  up  later  this  year.  ^^ 
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Congress  Cuts  Courthouse  Construction  Funding 


On  April  6, 1995,  the  Senate 
passed  H.R.  1158,  the  Emergency 
Supplemental  Appropriations  Act, 
that  included  among  other  things  an 
amendment  that  cuts  funds  previ- 
ously appropriated  for  numerous 
programs,  including  courthouse  con- 
struction. The  amendment,  intro- 
duced by  Senator  Richard  Shelby  (R- 
Ala.)  is  intended  to  rescind  funding 
from  every  major  federal  construc- 
tion project  for  which  a  construction 
contract  has  not  yet  been  awarded.  It 
passed  the  Senate  by  a  79-15  vote. 

Prior  to  the  introduction  of 
Shelby's  amendment,  Senator  Bob 
Kerrey  (D-Neb.)  had  introduced  an 
amendment  rescinding  $324  million 
from  courthouse  projects,  noting, 
"There  will  be  no  interest  groups 
that  will  say,  gee  this  is  going  to  hurt 
us  in  some  measurable  or  appre- 
ciable fashion.  These  are  merely 
projects."  Shelby  responded  that  the 
Senate's  cuts  were  significantly  more 
than  the  House.  "I  say  to  the  Senate 
do  not  make  it  a  political  bidding 
war  regarding  projects.  .  .  .  Should 
we  follow  the  Senator  from  Ne- 
braska and  his  process,  in  all  fair- 
ness, should  we  not  put  all  projects 
on  the  table.  I  have  a  list  here  which 
includes  all  of  the  new  construction 
projects,  repair  and  alteration 
projects,  as  well  as,  the  time  out  and 
review  savings  the  GSA  has  indi- 
cated can  be  saved.  The  project  is  in- 
clusive of  projects  where  no  con- 
struction has  begun.  I  hope  we  will 
not  get  into  this  on  the  Senate  floor." 
The  Senate  bill,  with  the  Shelby 
amendment  included,  passed  the 
Senate  on  April  6. 

It  is  not  yet  known  when  the  leg- 
islation will  go  to  a  congressional 
conference  committee  to  be  recon- 
ciled with  the  House-passed  version 
of  the  supplemental  appropriations 
bill.  The  House  legislation  would  re- 
scind about  $58  million  in  funds  for 
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four  federal  court  facilities.  The  Sen- 
ate version  would  delete  in  excess  of 
$900  million  in  funding  for  nearly  50 
court  facilities.  The  Senate  has 
named  all  members  of  its  appropria- 
tions committee  as  conferees. 
The  House  has  not  yet  selected  its 
conferees. 

In  offering  his  amendment,  Shelby 
said  it  "would  basically  say  that  all 
new  construction  projects  under  the 
General  Services  Administration,  the 
federal  buildings  fund,  construction 
and  repair  projects  where  no  earth 
has  been  turned,  no  overt  things 


have  been  done  as  far  as  repairs  on 
the  building  as  yet — in  other  words, 
nothing  done — this  basically  would 
total  $1.84  billion  dollars'  worth  of 
projects  in  not  every  state  but  a  lot  of 
states  in  the  Union  .  . .  would  be 
knocked  out  of  the  appropriations 
bill.  They  would  be  gone." 

The  AO  is  working  with  GSA  and 
the  courts  to  assess  the  impact  of 
these  proposed  recisions  and  will 
keep  the  courts  advised  of  further 
developments. 


Senator  Hetlin  Announces  Retirement 


Senator  Howell  T.  Heflin 

A  long-time  friend  of  the  federal 
Judiciary,  Senator  Howell  T.  Heflin 
(D.  Ala.),  has  announced  that  he  will 
not  seek  reelection  in  1996.  Heflin 
was  chair  of  the  Senate  Judiciary 
Subcommittee  on  Courts  and  Ad- 
ministrative Practice  from  1987  until 
1995.  He  currently  is  the  subcom- 
mittee's ranking  minority  member. 

A  member  of  the  Federal  Courts 
Study  Committee,  Heflin  also  has 
supported  numerous  judicial  im- 


provements bills,  reform  of  the  Judi- 
cial Survivors'  Annuities  System, 
and  bankruptcy  reform. 

In  a  speech  on  the  Senate  floor  an- 
nouncing his  retirement,  Heflin,  a 
former  chief  justice  of  Alabama,  said, 
"I  brought  to  the  Senate  a  desire  to 
achieve  much  modernization  and  re- 
form in  our  federal  courts.  My  efforts 
have  been  focused  on  improving  the 
federal  judicial  system  and  relieving 
court  congestion  in  criminal  and  civil 
matters. 

"We  have  been  successful  to  a  ma- 
jor degree  in  our  efforts  to  achieve 
these  goals.  However,  much  remains 
to  be  done.  This  country's  system  of 
justice  today  faces  one  of  its  greatest 
threats  in  the  Congress.  The  founda- 
tion of  our  civil  justice  system  and 
more  than  500  years  of  the  develop- 
ment of  common  law  are  under  at- 
tack, including  the  right  of  trial  by 
jury.  We  will  continue  the  battles  to 
improve  the  administration  of  jus- 
tice, as  well  as  maintain  its  historic 
role  of  the  protecting  the  weak,  the 
minorities  and  the  defenseless." 
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udicial  Conference  Honors  FJC  Director  Schwarzer 

Judge  William  W  Schwarzer  (N.D.  Calif.),  who  retired  as  director  of  the  Federal  Judicial  Center  on  March  31, 1995, 
as  the  guest  of  honor  at  a  Supreme  Court  reception  hosted  by  Chief  Justice  William  H.  Rehnquist  and  Administra- 
te Office  Director  L.  Ralph  Mecham,  following  the  Judicial  Conference's  March  meeting.  The  reception  was  attended 
/  several  associate  justices,  members  of  the  Judicial  Conference,  and  the  executive  staff  of  the  FJC  and  AO.  Chief  Jus- 
:e  Rehnquist  presented  the  retiring  director  with  a  Judicial  Conference  resolution  honoring  his  five  years  of  service, 
rhwarzer,  who  has  reached  the  statutory  retirement  age  for  a  director  of  the  FJC,  returns  to  California.  As  a  senior 
dge,  he  will  sit  by  designation  on  various  federal  courts.  His  successor  at  the  FJC  is  Judge  Rya  W.  Zobel  (D.  Mass.). 


:>       %     ™L 

j^v 

■          * 

*TB$F 

n    * .    -% 

dge  Schwarzer  introduces  his  family  to  Chief  justice  William  H.  Rehnquist. 


(L  to  R)  Chief  fudge  Richard  S.  Arnold  (8th  Cir.)  talks 
with  Judge  Charles  L.  Brieant  Jr.  (S.D.  N.Y.). 


~he  Chief  Justice  looks  on  as  AO  Director  L.  Ralph 
Aecham  bids  farewell  to  Judge  Schwarzer. 


Judge  Schwarzer  greets  Justice  and  Mrs.  Lewis  F.  Powell,  Jr. 
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JUDICIAL    MILESTONES 


Appointed:  Sven  Erik  Holmes,  as 

U.S.  District  Judge,  U.S.  District 
Court  for  the  Northern  District  of 
Oklahoma,  March  8. 

Elevated:  Judge  John  E.  Conway,  to 

Chief  Judge,  U.S.  District  Court  for 
the  District  of  New  Mexico,  succeed- 
ing Chief  Judge  Juan  G.  Burciaga, 
November  11. 

Senior  Status:  Judge  Jerome  Farris, 

U.S.  Court  of  Appeals  for  the  Ninth 
Circuit,  March  4. 

Elevated:  Judge  Michael  R.  Hogan, 

to  Chief  Judge,  U.S.  District  Court 
for  the  District  of  Oregon,  succeed- 
ing Chief  Judge  James  A.  Redden, 
March  13. 

Senior  Status:  Chief  Judge  James  A. 
Redden,  U.S.  District  Court  for  the 
District  of  Oregon,  March  13. 


Senior  Status:  Judge  Henry  Woods, 

U.S.  District  Court  for  the  Eastern 
District  of  Arkansas,  March  1. 

Retired:  Senior  Judge  Lawrence  W. 
Pierce,  U.S.  Court  of  Appeals  for  the 
Second  Circuit,  March  31. 

Deceased:  Senior  Judge  John  F. 
Kilkenny,  U.S.  Court  of  Appeals  for 
the  Ninth  Circuit,  February  17. 

Deceased:  Chief  Judge  Ronald  E. 
Meredith,  U.S.  District  Court  for 
the  Western  District  of  Kentucky, 
December  1 . 

Deceased:  Senior  Judge  James  B. 
McMillan,  U.  S.  District  Court  for 
the  Western  District  of  North  Caro- 
lina, March  4. 

Deceased:  Judge  William  E.  Steckler, 

U.S.  District  Court  for  the  Southern 
District  of  Indiana,  March  8. 
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Conference  Passes  Resolution  in  Memory  of  Judges  Gerry  and  Broderick 

At  its  March  meeting,  the  judicial  Conference  passed  the  following  resolutions. 

"Judge  [John  F.]  Gerry  served  with  distinction  on  the  federal  bench  for  over  twenty 
years,  including  seven  years  as  chief  judge  of  the  District  of  New  Jersey.  As  a  member 
of  the  Judicial  Conference  and  three  of  its  committees,  most  notably  as  chairman  of  the 
Executive  Committee,  Judge  Gerry  played  a  pivotal  role  in  shaping  federal  judicial  ad- 
ministration. We  will  miss  his  wisdom,  common 
sense,  and  his  ever-present  wit.  He  has  left  a  legacy 
that  will  not  soon  be  forgotten. 

The  members  of  the  Judicial  Conference  convey 
their  deepest  sympathies  to  Judge  Gerry's  widow, 
Jean  Gerry,  and  to  his  family." 

judge  John  F.  Gerry 

"Judge  [Vincent  L.]  Broderick  served  the  Judiciary 
with  distinction  for  over  19  years.  In  addition  to  his  contributions  as  a  district 
judge  in  the  Southern  District  of  New  York,  he  made  a  significant  impact  on  federal 
judicial  administration  through  his  work  as  a  member  and  chairman  of  the  Judicial 
Conference  Committee  on  Criminal  Law. 

The  members  of  the  Judicial  Conference  convey  their  deepest  sympathies  to  Judge 
Broderick's  widow,  Sally  Broderick,  and  to  his  family." 


judge  Vincent  I..  Broderick 


The  Third  Hmmh    m    April 


fideoconferencing  Links  Courts,  Lawyers,  and  Litigants 


A  thick  fog  grounded  flights  into 
nd  out  of  the  Austin,  Texas,  airport 
ne  morning  last  month.  At  an  air- 
ort  departure  gate,  Chief  Bank- 
pptcy  Judge  Larry  E.  Kelly  (W.  D. 
ex.)  waited  with  other  passengers 
d  make  the  45-minute  flight  to  Mid- 
md,  Texas.  He  was  scheduled  to 
onduct  routine  docket  hearings  in 
he  Midland  bankruptcy  court  that 
norning,  then  hold  a  preliminary 
learing  in  a  large  and  complex  pro- 
eeding  in  the  afternoon,  before  fly- 
ng  back  to  Austin  that  evening. 
Vith  him  were  several  of  the  attor- 
leys  slated  to  attend  the  same  pre- 
iminary  hearing. 

Meanwhile,  in  Midland,  some  of 
he  40  attorneys,  witnesses,  and 
ither  participants  were  beginning  to 
;ather  for  the  day's  hearings.  With 
to  sign  of  the  fog  lifting,  an  inconve- 
lient  delay  in  the  hearing  seemed  in- 
■vitable.  But  court  business  went  for- 
vard  that  March  morning,  nearly  as 
banned,  even  though  Kelly  and  the 
ittorneys  with  him  never  made  the 
Midland  flight. 

Kelly  was  able  to  take  advantage 
)f  an  option  that  currently  exists  for 
jnly  a  very  few  federal  courts: 
videoconferencing  of  certain  civil 
searings  between  remote  locations 
ander  a  pilot  program  authorized  by 
he  Judicial  Conference.  The  bank- 
-uptcy  court  in  the  Western  District 
}f  Texas  is  one  of  five  federal  courts 
participating  in  a  pilot  program  de- 
signed to  evaluate  the  use  of 
videoconferencing  technology  for 
certain  routine  hearings  on  civil  mat- 
ters. The  Western  District  of  Texas  is 
the  sole  bankruptcy  court  participat- 
ing and  is  the  only  court  using  the 
technology  for  purposes  other  than 
prisoner  civil  rights  hearings. 

The  hearing  Kelly  called  at  his 
Austin  courthouse  on  his  return 
from  the  airport  was  the  first  use  of 
his  court's  equipment.  While  he  had 
not  intended  to  utilize  video- 


conferencing for  such  large  and  com- 
plex hearings,  planning  rather  to  ex- 
periment with  calendar  calls  and 
the  hearing  of  routine  motions,  the 
availability  of  the  technology  in  his 
court  saved  the  day.  A  number  of 
"teething"  problems  with  the  new 
equipment  caused  both  frustration 
and  unplanned  moments  of  hu- 
mor— for  example  when  hand- 
guided  cameras  occasionally  focused 
on  walls  or  floors  rather  than  on  par- 
ticipants— but  overall,  the  unantici- 
pated use  of  videoconferencing  tech- 
nology for  this  large  hearing  went 
well. 

Most  experiments  conducted  by 
videoconferencing  have  been  held 
under  more  controlled  conditions. 
The  three  district  courts  currently 
participating  in  the  pilot,  the  Middle 
District  of  Louisiana,  the  Western 
District  of  Missouri,  and  the  Eastern 
District  of  Texas,  have  used 
videoconferencing  in  various  pris- 
oner civil  rights  hearings  on  a  regu- 
lar basis.  In  most  instances,  special 
rooms  are  equipped  for  video- 
conferencing in  both  the  courthouse 
and  the  state  prison  participating  in 
the  pilot. 

In  yet  another  pilot,  a  prisoner 
mental  competency  hearing  was 
held  in  the  Eastern  District  of  North 
Carolina,  which  also  provided  the 
court  with  the  opportunity  to  hear  a 
challenge  by  the  public  defender  to 
the  use  of  videoconferencing.  The 
district  court  found  that  the  use  of 
videoconferencing  in  that  hearing 
was  appropriate  and  its  ruling  was 
upheld  on  appeal  to  the  U.S.  Court 
of  Appeals  for  the  Fourth  Circuit. 

The  district  court  for  the  Eastern 
District  of  Texas  has  utilized 
videoconferencing  for  more  than  a 
year  in  certain  preliminary  prisoner 
civil  rights  hearings,  known  as  Spears 
hearings,  and  has  conducted  more 
than  100  such  hearings  to  date.  The 
Administrative  Office  is  presently 


evaluating  the  Eastern  District  of 
Texas  experience  and  will  report  to 
the  Judicial  Conference's  Committee 
on  Court  Administration  and  Case 
Management.  The  district  courts  in 
the  Middle  District  of  Louisiana  and 
the  Western  District  of  Missouri  also 
have  begun  using  videoconferencing 
in  certain  prisoner  civil  rights  hear- 
ings and  progress  is  being  monitored 
by  the  AO. 

An  assessment  of  the  videoconfer- 
encing pilot  program  is  being  con- 
ducted by  the  AO's  Court  Adminis- 
tration Policy  Staff,  which  provides 
support  to  the  Judicial  Conference's 
Committee  on  Court  Administration 
and  Case  Management. 


JUDICIAL  BOXSCORE 

As  of  April  1, 1995 

Courts  of  Appeals 

Vacancies  15 

Nominees  4 

District  Courts 

Vacancies  49 

Nominees  9 

Court  of  International  Trade 

Vacancies  2 

Nominees  0 

Courts  with 

"Judicial  Emergencies"*  24 


*  On  March  15,  1988,  the  Judicial  Confer- 
ence of  the  United  States  noted  the  adverse 
effect  Article  III  judicial  vacancies  of  more 
than  18  months  have  on  the  courts  and 
litigants,  and  said  that  all  such  vacancies 
created  judicial  emergencies. 
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Judge  Richard  P.  Conaboy:  Striving  for  Equality  in  Sentencing 


Judge  Richard  P.  Conaboy  (M.D.  Pa.) 
was  sworn  in  as  chairman  of  the  U.S. 
Sentencing  Commission  on  November  4, 
1994,  for  a  term  that  will  expire  October 
31, 1999.  He  was  named  to  the  federal 
bench  in  1979  and  served  as  chief  judge 
of  his  district  from  1989  until  taking  se- 
nior status  in  1992. 

Q#   Do  you  have  specific  goals 
•   you  seek  to  accomplish  as 
the  chairman  of  the  U.S.  Sentencing 
Commission? 

A#   I've  only  been  with  the  com- 
•   mission  since  November, 
and  it  has  taken  me  and  the  other 
commissioners  a  while  to  look  at  all 
the  duties  of  the  Sentencing  Com- 
mission that  are  assigned  by  statute 
and  to  analyze  what  we  do.  But  I've 
set  a  general  four-step  agenda  for  my 
term.  The  first  step  is  to  continue 
what  I  call  our  normal  and  assigned 
tasks — things  like  monitoring,  re- 
search, training,  running  sympo- 
siums, and  responding  to  congres- 
sional directives. 

The  second  step  of  my  agenda  is 
to  expand  our  program  to  measure 
the  success  of  the  guidelines  process 
by  developing  measurement  tools  to 
see  if  we  are  fulfilling  the  congres- 
sional mandates  that  were  outlined 
when  the  concept  of  the  Sentencing 
Commission  was  ordained. 

The  third  step  is  to  begin  what  I'm 
calling  a  simplification  project  and 
study.  I  hope  to  bring  in  a  consultant 
with  experience  in  criminal  guide- 
lines and  sentencing  to  work  with  us 
to  see  if  we  can't  make  our  guide- 
lines a  little  bit  easier  to  use,  and  per- 
haps to  inject  into  them  some  more 
discretion,  and  to  make  them  easier 
to  understand. 

I  he  fourth  step  of  my  agenda  is  to 


begin  a  program  to  measure  the  best 
use  and  potential  of  the  staff  as  pres- 
ently allocated.  We  have  what  I  think 
is  an  excellent  staff,  and  I  want  to  be 
sure  everybody  is  being  used  to  his 
or  her  best  potential. 

Q#   Do  you  think  that  the  Sen- 
•   fencing  Guidelines  are  meet- 
ing the  original  goal  of  making  sen- 
tencing uniform? 


Q#    Into  this  mix,  Congress  has 
•   thrown  mandatory  mini- 
mum sentences.  How  do  they  affect 
the  work  of  the  commission? 

A#   They  make  our  work  d if fi- 
•   cult.  It's  very  hard  to  run  a 
true  sentencing  guidelines  process 
while  constrained  by  mandatory  sen- 
tences. The  two  are  almost  incompat- 
ible. As  a  matter  of  fact,  many  sen- 


"It's  very  hard  to  run  a  true  sentencing  guidelines  process  while 
constrained  by  mandatory  sentences.  The  two  are  almost 
incompatible.  " 


A#   That  was  one  of  the  first 
•   things  I  asked  when  I  became 
chairman.  It's  very  difficult  because 
you  are  making  a  comparison  be- 
tween an  organized  sentencing  meth- 
odology and  what  in  the  past  was  to- 
tal freedom  without  any  restraints. 
We  can  say  with  accuracy  that  sen- 
tences now  are  more  uniform,  and  we 
hope  they're  more  proportionate  be- 
cause every  sentencing  judge  now 
starts  from  the  same  place  in  terms  of 
which  sentence  should  be  imposed.  I 
don't  think  our  departure  rate  is  terri- 
bly high.  The  rate  of  sentencing 
within  the  guideline  range  has  been 
over  75  percent.  But  you  have  to  look 
at  the  numbers  carefully  because  a  lot 
of  the  departures  are  either  by  plea 
agreement  or  are  brought  about 
when  the  defendant  cooperates  and 
gets  the  benefit  of  a  government  mo- 
tion for  a  downward  departure.  Such 
cases  are  not  what  we  would  nor- 
mally think  of  as  a  departure  based 
on  the  judge  not  thinking  the  sen- 
tence was  proper. 


fences  in  the  federal  guideline  sys- 
tem are  driven  by  mandatory  mini- 
mum penalties  that  were  in  existence 
at  the  time  the  first  guidelines  were 
adopted.  That's  one  of  the  areas  of 
greatest  criticism  of  the  guidelines. 
I  don't  think  there's  any  system  that 
invites  more  criticism  than  manda- 
tory minimum  sentencing,  because 
you  just  cannot  fashion  one  sentence 
that  fits  every  situation  and  every 
defendant  and  still  takes  into  consid- 
eration all  of  the  aspects  involved  in 
every  criminal  act. 

Q#  The  commission  recently  re- 
•  leased  what  is  known  as  the 
"Crack  Report."  What  were  its  find- 
ings? What  has  been  the  reaction? 

A#  The  Report  on  Cocaine  and 
•   Federal  Sentencing  Policy  pro- 
vides very  vivid  examples  of  the 
kinds  of  problems  we  encounter 
with  mandatory  sentencing.  In  such 
cases,  defendants  who  were  in  pos- 
session of  rather  small,  compara-  jf 
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ively  speaking,  amounts  of  crack  co- 
:aine  often  were  sentenced  to  greater 
ime  in  prison  than  the  people  who 
supplied  the  original  product  to 
hem.  Crack  cocaine  is  made  from 
powder  cocaine;  it  happens  to  be 
rheaper  and  easier  to  make  and  use 
man  powder  cocaine.  As  a  conse- 
quence, crack  gets  distributed  in  the 
poorest  segments  of  society.  Those 
people  are  being  punished  much 
more  severely  than  powder  cocaine 
suppliers  and  dealers.  That's  a  good 
example  of  how  mandatory  mini- 
mums,  even  if  they  came  into  exist- 
ence with  the  best  of  intentions,  do 
not  work  fairly. 

We've  received  many  comments 
about  the  cocaine  report.  At  our  pub- 
lic hearing  in  March,  about  40  people 
testified,  at  least  a  dozen  of  whom 
spoke  about  the  problems  caused  by 
mandatory  sentencing.  We  have  not 
had  any  direct  testimony  or  state- 
ments from  Congress,  although  I  and 
some  of  my  staff  have  met  with  a 
number  of  members  of  Congress  and 
their  staffs  to  discuss  the  report.  I 
think  it's  safe  to  say  that  most  people 
are  in  agreement  that  the  current 
100:1  quantity  ratio  has  to  be 
changed.  What  it  will  be  changed  to, 
of  course,  is  problematic.  We're 
working  on  that,  and  we  hope  to 
take  some  action  on  this  issue  at  our 
April  meeting. 

Q.  Now  that  the  "Crack  Report" 
•  has  been  issued,  are  there 
other  studies  or  projects  in  the 
pipeline? 

A.  Yes,  we  have  a  couple  of 
•  others  that  are  very  interest- 
ing. We're  in  the  midst  of  a  study  on 
the  role  race  plays  in  federal  sentenc- 
ing practices.  We  have  another  study 
on  the  issue  of  people  being  given 
credit  for  substantial  assistance.  And 
we  have  a  third  one,  the  "just  punish- 
ment" study,  which  I  think  is  going  to 
be  very  interesting.  We're  trying  to 
determine  public  perceptions  of  the 


appropriate  kinds  of  sentences  for  a 
variety  of  federal  offenses. 

For  the  most  part,  I  don't  think  the 
public  has  any  idea  how  severe  the 
sentences  are  under  the  guidelines. 
The  perception  of  the  average  person 
on  the  street  seems  to  be  that  sen- 
tences should  be  more  severe.  But 
when  the  guidelines  were  passed,  pa- 
role was  also  abolished  in  the  United 
States  courts.  Consequently,  people 
who  are  sentenced  to  five  years  or  ten 
years  serve  essentially  all  of  that  time, 
except  for  a  modest  reduction  for 
good  time  that  they  can  accrue  over  a 
period  of  years.  That's  why  our  pris- 
ons are  so  overcrowded. 

Q#  There  was  a  time  when  the 
•  commission  was  unpopular 
with  federal  judges.  What's  the  rela- 
tionship like  today? 

A#  We  still  get  a  considerable 
•  amount  of  criticism — some 
from  certain  judges  and  probation  of- 
ficers who  feel  individual  judges 
should  have  more  discretion  on  indi- 
vidual sentences — that  the  guidelines 
are  very  constraining  and  that  the 
method  of  going  beyond  the  guide- 
lines is  very  complicated  and  diffi- 
cult. We  get  other  criticism  that  the 
sentences  are  simply  too  severe,  par- 


ticularly for  first  offenders.  The  third 
line  of  criticism  is  that  there  is  not 
enough  attention  paid  to  or  room  al- 
lowed for  alternatives  to  prison  sen- 
tences, such  as  home  detention,  inten- 
sive probation,  or  community 
detention.  We  seek  opportunities  to 
talk  to  judges.  We  have  a  number  of 
advisory  groups,  and  we  try  to  re- 
spond to  their  concerns.  Of  course,  in 
trying  to  respond,  the  commission 
has  developed  another  layer  of  criti- 
cism: we're  accused  of  offering  too 
many  amendments  year  after  year, 
and  people  say  they  have  a  hard  time 
keeping  up  with  the  amendments  to 
the  guidelines. 

Q.  What  were  your  reasons  for 
•  taking  on  the  chairmanship  of 
the  commission? 

A#  I  think  it  was  Theodore 
•  Roosevelt  who  said  some- 
thing to  the  effect  that  every  member 
of  a  profession  owes  some  time  and 
effort  toward  making  the  profession 
work  better.  I've  always  believed  in 
that  principle,  and  it  has  gotten  me 
into  a  lot  of  very  time-consuming, 
non-paying,  but  rewarding  jobs. 
When  you  consider  that  crime  control 
is  a  major  concern  of  every  citizen  of 
this  nation,  sentencing — the  area  in 
which  the  courts  are  most  directly  in- 
volved— has  to  be  one  of  the  most  im- 
portant things  that  federal  judges  do. 
When  I  first  came  on  the  bench  at 
the  state  level,  and  when  I  got  to  the 
federal  level  in  1979,  there  were  no 
guidelines  of  any  kind.  There  was  no 
direction  given  and  no  procedure 
judges  followed  that  made  any  sense 
at  all.  The  types  of  sentences  imposed 
were  left  to  good  judgment,  common 
sense,  and  experience.  Sometimes  that 
works  well  and  sometimes  it  doesn't. 
I  think  most  judges  are  much  more 
content  when  they  have  a  process  that 
can  be  followed  that  leads  to  a  sound 
and  reasoned  judgment.  It's  my  hope 
that  we  still  can  make  the  guidelines 
work  to  achieve  that  result,  ^t 
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Judges  Meet  With  Senator  Hatch  on  Issues  ot  Mutual  Interest 


judge  Maryanne  Trump  Barry,  (D.  N.J.)  chair  of  the  Judicial  Conference  Committee  on  Criminal 
Law,  and  Judge  Stanley  Marcus  (S.  D.  Fla.),  chair  of  the  Committee  on  Federal-State  Jurisdiction, 
met  last  month  with  Senator  Orrin  Hatch  (R-Utah),  chair  of  the  Senate  Judiciary  Committee,  and 
members  of  his  staff.  At  the  meeting,  Barry  and  Marcus  discussed  crime  legislation,  the 
federalization  of  state  crimes,  and  adequate  appropriations  for  the  federal  Judiciary  as  its 
responsibilities  are  increased  by  crime  legislation. 
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Judicial  Family  Responds  to  Crisis  in  Oklahoma  City 


On  April  19, 1995,  Robert  Dennis, 
lerk  of  court  for  the  Western  Dis- 
rict  of  Oklahoma,  had  an  8:30  a.m. 
neeting  in  the  Alfred  P.  Murrah 
:ederal  Building  with  Don  Rogers, 
he  GSA  building  manager.  Rogers' 
)ffice  was  on  the  first  floor  looking 
lorth  through  a  wall  of  windows  to 
raffic  on  Fifth  Street.  That  morning's 
neeting  to  discuss  several  court- 
house remodeling  projects  was  over 
it  about  9:00  a.m.,  and  Rogers  and 
Dennis  walked  together  to  the  eleva- 
ors  near  the  building's  core.  Most  of 
America  knows  what  happened 
iext. 

A  4,000  pound  explosive  device 
ietonated  on  the  north  side  of  the 
?uilding,  tearing  a  huge  section  from 
he  building  and  pancaking  four 
ower  floors.  "I'd  just  gotten  to  the 
levators,"  Dennis  said,  "when  ev- 
erything went  black.  There  was  a 
:rashing,  rumbling  noise,  a  terrible 
>ound.  My  first  thought  was  that  a 
toiler  or  transformer  blew."  After 
the  blast  hit  there  was  total  darkness. 
"The  dust  and  smoke  were  so  thick,  I 
couldn't  see,  I  couldn't  breathe,"  said 
Dennis.  "I  thought  I  was  going  to 
suffocate.  I  yelled  for  Don."  Rogers 
and  Dennis  had  been  standing  next 
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Alfred  P.  Murrah  Federal  Building 
\ 


U.S.  Courthouse 
\ 


Old  U.S.  Post  Office 
\ 


The  Alfred  P.  Murrah  Federal  Building  was  constructed  in  1974  to  house 
multiple  agencies.  The  building  was  named  in  honor  of  Judge  Murrah,  who 
served  as  the  U.S.  district  judge  for  the  Northern,  Eastern,  and  Western  Districts 
of  Oklahoma  from  1937  to  1940.  Born  in  1904,  he  was  one  of  the  youngest  judges 
to  be  appointed  to  a  U.S.  district  court.  Murrah  was  appointed  to  the  Tenth 
Circuit  in  1940,  became  chief  judge  of  the  circuit  in  1959,  and  took  senior  status 
in  1970.  He  was  director  of  the  Federal  Judicial  Center  from  1970  to  1974,  and  a 
member  of  the  Judicial  Conference  from  1960  to  1970.  Murrah  died  in  1975. 


to  each  other  when  the  bomb  went 
off,  but  after  the  blast  Dennis  re- 
members going  over  and  around  de- 
bris to  reach  Rogers.  "We  held  hands 
and  tried  to  find  a  way  out,"  he  re- 
calls. While  struggling  through  the 
wreckage  they  found  two  women 
who'd  also  survived  the  blast,  and 
the  four  of  them  made  their  way  to 
the  west  end  of  the  building.  Because 


1995  Director's  Awards  Announced 

Federal  Courts  Improvement  Bill  Transmitted 

Republicans  Unveil  Seven-year  Budget 


of  the  way  the  building  collapsed, 
the  west  end  still  offered  an  escape 
route. 

Once  free  of  the  building,  Dennis 
led  the  women  to  a  safe  place  under 
some  nearby  trees,  then  ran  down 
the  block  to  the  U.S.  Courthouse, 
which  houses  the  district  court  and 
chambers  of  two  circuit  judges.  Lo- 
cated on  the  next  street,  just  south  of 
the  federal  building  and  separated 
only  by  a  plaza,  the  courthouse  was 
minimally  sheltered  from  the  blast's 

See  Oklahoma  City  on  page  2 


"People  are  still 
traumatized,  but  in  the 
main,  everyone  is  back 
on  the  job." 

— Chief  Judge  David  L.  Russell 


Oklahoma  City  continued  from  page  1 
impact.  According  to  Chief  Judge 
David  L.  Russell,  "It  looked  like  the 
bomb  had  gone  off  in  our  court- 
house." Although  there  was  no 
structural  damage  to  the  courthouse, 
the  blast  shattered  more  than  160 
windows,  sending  shards  of  glass, 
some  as  long  as  10  inches,  into  of- 
fices. Glass  was  later  found  embed- 
ded in  wall  paneling.  In  25  percent  of 
the  building,  ceiling  tiles  and  fix- 
tures, wiring,  and  plaster  fell,  dam- 
aging furniture  and  computer  equip- 
ment. Utilities  were  disrupted  and 
fire  and  life  safety  systems  were  in- 
operable. 

The  courthouse  is  connected  by  a 
pedestrian  tunnel  to  the  federal 
building.  In  the  parking  garage  be- 
low the  plaza  separating  the  two 
buildings,  cars  belonging  to  proba- 
tion officers  were  damaged  when  the 
lower  level  flooded. 

One  block  south  of  the  court- 
house, separated  by  an  alley,  the  Old 
U.S.  Post  Office  Building  also  had 
sustained  damage.  The  building  rises 
several  floors  above  the  U.S.  Court- 
house, and  the  windows  in  this 
unshielded  tower — floors  five 
through  nine — were  destroyed, 
while  the  north-facing  windows  on 
the  lower  floors  also  were  blown  in. 
Approximately  20  percent  of  the  ceil- 


ing and  light  fixtures  were  damaged. 
The  Old  U.S.  Post  Office  Building 
houses  the  bankruptcy  court,  federal 
public  defenders'  office,  and  the  post 
office. 

Both  buildings  were  evacuated 
within  minutes  of  the  explosion.  Sev- 
eral employees  had  suffered  cuts  and 
scrapes,  and  one  juror's  arm  was  se- 
riously injured.  Tragically,  a  district 
court  file  clerk's  fourteen-month  old 
daughter  died  in  the  day-care  center 
in  the  Federal  Building;  a  law 
clerk's  child  who  was  also  at  the 
center  spent  weeks  in  intensive 
care,  but  is  now  at  home.  In  the 
hours  after  the  bombing,  Dennis 
remembers  people  trying  to  help 
the  injured.  "Our  own  court  per- 
sonnel were  over  there  [at  the 
Murrah  building]  helping  recover 
people,  getting  them  to  ambu- 
lances. It  makes  you  proud." 

Seven  days  later,  on  April  25, 
1995,  the  U.S.  Courthouse  and  the 
Old  Post  Office  Building  were 
open  for  business.  "GSA  was  su- 
perb," said  Dennis.  "They  were 
there  on  the  19th  with  a  command 
staff  and  cleanup  crews  ready  to 
go.  They  had  the  windows 
boarded  up  that  night."  Crews 
worked  around  the  clock  and 
throughout  the  weekend  to  clear 
the  debris  and  repair  the  damage. 


According  to  Administrative  Office 
staff,  the  GSA  spent  $1 .05  million  on 
debris  removal,  carting  away  27 
dumpsters  filled  with  trash  from  the 
two  court  buildings. 

While  the  courthouse  was  being 
repaired,  Russell  extended  the  stat- 
ute of  limitations  on  filings.  Mean- 
while, help  poured  in  from  around 
the  country.  Russell  accepted  an  of- 
fer of  a  team  from  the  AO.  Ralph 
DeLoach,  clerk  of  court  for  the  Dis- 
trict of  Kansas,  Joyce  Stanley  from 
the  AO's  Human  Resources  Divi- 
sion, Rodgers  Stewart  from  the  AO's 
Space  and  Facilities  Division,  and 
Lori  Rini  from  the  AO's  District 
Court  Administration  Division  were 
on  site  by  April  21.  They  helped  or- 
ganize counseling  for  employees,  co- 
ordinate court  administration  activi- 
ties, and  evaluate  facilities  and 
equipment  needs.  DeLoach,  who  had 
helped  the  Topeka,  Kansas,  district 
court  staff  deal  with  the  aftermath  of 
a  1993  attack,  immediately  enlisted 
the  aid  of  psychologists  and  law  en- 
forcement personnel  for  a  Saturday 
morning  counseling  session  for  jf 


Offices  at  the  U.S.  Courthouse  were  darnaged  in 
the  blast. 
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The  United  States  Courthouse  in  Oklahoma  City,  Oklahoma 


)klahoma  City  court  staff.  "As  soon 
s  possible,"  said  DeLoach,  "it's  im- 
•ortant  for  people  to  know  what  to 
xpect.  They  should  know,  for  ex- 
mple,  that  it's  normal  for  survivors 
o  experience  guilt  feelings  or  to  have 
rouble  sleeping.  And  it's  also  impor- 
ant  that  they  hear  from  law  enforce- 
ment officials  about  what  actually 
lappened.  There  is  always  some  con- 
usion,  and  they  need  to  know  the 
urrent  status." 

Chief  Judge  Stephanie  K.  Seymour 
10th  Cir.)  sent  a  team  of  procure- 
ment, computer,  and  telecommunica- 
ion  specialists,  lead  by  circuit  execu- 
ive  Robert  L.  Hoecker,  who  arrived 
>n  April  24.  "We've  had  assistance 
rom  courts  across  the  country  in- 
:luding  Colorado,  the  Eastern  and 
Northern  Districts  of  Oklahoma,  the 
Districts  of  Kansas,  Mexico  and  Utah, 
ind  the  Northern  District  of  Texas," 
;aid  Dennis.  "They've  sent  people  to 
:>itch  in  and  handle  filings,  intake, 
docketing,  jury  matters — just  about 
my  thing  we  need.  Everyone  has  been 
/ery,  very  helpful." 

These  are  difficult  days  for  the 
:ourt's  employees.  "People  are  still 
traumatized,"  said  Russell,  "but  in 
the  main,  everyone  is  back  on  the 
ob."  #^ 


Security  Review  Slated  for  Courts 


The  U.S.  Marshals  Service  has 
been  directed  by  Attorney  General 
Reno  to  conduct  a  security  review 
of  government  facilities,  which 
should  be  completed  within  60 
days.  Congress  also  is  expected  to 
conduct  its  own  review  of  federal 
building  security  in  the  weeks 
ahead. 

The  day  after  the  Oklahoma  City 
bombing,  Administrative  Office  Di- 
rector L.  Ralph  Mecham  directed 
staff  to  prepare  a  request  for  addi- 
tional funding  for  security,  which 
the  Executive  Committee  of  the  Ju- 
dicial Conference  endorsed.  On 
May  2, 1995,  President  Clinton 
asked  Congress,  through  the  1995 
Terrorism  Supplemental  Appro- 
priation, to  earmark  approximately 
$140  million  in  emergency  funding 
to  meet  needs  created  by  the  bomb- 
ing and  to  implement  his  new  anti- 
terrorism initiative,  $10.4  million  of 
which  would  be  for  court  security. 


"The  magnitude  of  the  tragedy  in 
Oklahoma  demands  that  we  pro- 
vide these  emergency  funds  as 
quickly  as  possible,  "  the  President 
said. 

The  courts'  supplemental  re- 
quest, if  approved,  would  fund  re- 
placements for  outmoded  magne- 
tometers and  x-ray  equipment, 
security  equipment  and  staff  to 
conduct  entry  screening,  entry  bar- 
riers, and  approximately  400  court 
security  officer  positions  at  inad- 
equately staffed  facilities.  Included 
in  the  President's  supplemental  re- 
quest is  $71.45  million  for  Justice 
Department  antiterrorism  activities. 

The  Administrative  Office  also  is 
working  with  the  appropriate  court 
advisory  organizations  and  the 
Committee  on  Security,  Space  and 
Facilities  to  develop  an  appropriate 
plan  for  dealing  with  any  future 
large-scale  disasters. 
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AO  Director's  Awards  Recognize  Outstanding  Judiciary  Employees 


Two  clerks  of  court  and  a  deputy 
circuit  executive  are  the  recipients  of 
the  1995  Director's  Awards  for  Out- 
standing Leadership,  while  a  team  of 
four  U.S.  probation  officers  in  the 
First  Circuit  Court  of  Appeals  have 
received  the  1995  Director's  Award 
for  Administrative  Excellence.  The 
recipients  were  recommended  by  a 
panel  composed  of  Judge  H.  Robert 
Mayer  (Fed.  Cir.),  Judge  Thomas  P. 
Jackson  (D.  D.C.),  and  Myra  Howze 
Shiplett,  the  Administrative  Office's 
assistant  director  for  Human  Re- 
sources and  Statistics.  There  were  18 
nominations  for  the  Administrative 
Excellence  Award  and  22  nomina- 
tions for  the  Outstanding  Leadership 


Michael  W.  Dobbins 


I  4 


Terry  Nafisi 


Award.  AO  Director  L.  Ralph 
Mecham  praised  the  recipients,  say- 
ing, "Their  endeavors  demonstrate 
the  innovative  spirit  and  commitment 
to  quality  and  service  that  have  be- 
come the  hallmark  of  the  federal 
Judiciary." 

1995  Director's  Award  for 
Outstanding  Leadership 
The  recipients  of  the  1995 
Director's  Award  for  Outstanding 
Leadership  were  recognized  for  their 
long-term  contributions  to  manage- 
rial effectiveness  and  improved  ad- 
ministration within  the  federal  Judi- 
ciary. The  award  is  given  to  Judiciary 
managers  who  have  made  outstand- 
ing sustained  contributions  to  in- 
crease program  effectiveness  and  /or 
to  reduce  costs  in  administration. 

Michael  W.  Dobbins,  clerk  of 
court  for  the  U.S.  Bankruptcy  Court 
for  the  Northern  District  of  Georgia, 
was  honored  for  his  initiatives  in 
team  training,  in  the  court's  participa- 
tion as  a  pilot  for  the  decentralized 
budget  and  for  a  pro-active  approach 
to  identifying  creative  and  efficient 
ways  to  cope  with  reduced  staffing. 
He  also  was  recognized  for  the  many 
improvements  he  has  made  in  service 
to  the  public  and  to  the  bar.  He  was 
been  a  member  of  the  court  family 
since  1986. 

Terry  Nafisi,  deputy  circuit  execu- 
tive for  the  U.S.  Court  of  Appeals  for 
the  Ninth  Circuit,  was  honored  for 
her  leadership  in  a  wide  range  of  lo- 
cal, regional,  and  national  projects  in- 
cluding long-range  planning  for  the 
Ninth  Circuit,  the  provision  of  group 
long-term  disability  program  and  re- 
tirement counseling  services  for  court 
employees  in  the  circuit,  and  for  the 
development  of  the  Executive  Team 
Building  workshops,  case  manage- 
ment workshops,  and  the  Circuit's 
Task  Force  on  Tribal  Courts.  Nafisi 
has  been  with  the  court  for  12  years. 

Robert  H.  Shemwell,  clerk  of 
court  for  the  U.S.  District  Court  for  ^* 


Robert  H.  Shemwell 


Robert  C.  Mercier 


Julius  H.  Britto 
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e  Western  District  of  Louisiana 
nee  1975,  was  honored  for  his  suc- 
■ssful  automation  of  the  clerk's  of- 
:e,  which  now  features  automated 
vil  and  criminal  dockets,  jury 
anagement,  and  financial  systems, 
nder  his  direction,  the  district  pi- 
ted  and  developed  a  system  of  in- 
?use  microfilming  that  allows  si- 
ultaneous  access  to  court  records 
five  locations  throughout  the  dis- 
ict.  In  addition,  Shemwell  serves  as 
part-time  magistrate  judge,  reliev- 
g  both  district  judges  and  magis- 
ate  judges  of  many  administrative 
?tails.  He  has  written  guides  for 
ractitioners,  assisted  in  the  drafting 
:  uniform  Louisiana  local  rules,  and 
B  serves  as  a  reporter  for  the  Civil 
istice  Reform  Act  Group  for  the 
istrict. 

1995  Director's  Award  for 
Administrative  Excellence 

The  1995  Director's  Award  for 
dministrative  Excellence  has  been 
iven  to  the  Drug  Abuse  Treatment 
secialists  team  of  Robert  C. 
lercier,  U.S.  probation  officer,  U.S. 
istrict  Court  for  the  District  of  Mas- 
ichusetts;  Julius  H.  Britto,  U.S.  pro- 


Vincent  J.  Frost 


bation  officer,  U.S.  District  Court  for 
the  District  of  Rhode  Island;  Vincent 
J.  Frost,  U.S.  probation  officer,  U.S. 
District  Court  for  the  District  of 
Maine;  and  Gardner  Spencer,  U.S. 
probation  officer,  U.S.  District  Court 
for  the  District  of  New  Hampshire. 

The  Award  for  Administrative 
Excellence  honors  employees  of  the 
federal  courts  for  outstanding 
achievements  in  improving  the  ad- 
ministration of  the  federal  Judiciary. 
The  probation  officers  were  recog- 
nized for  initiating  combined  con- 
tracting for  drug  treatment  services 
in  the  First  Circuit,  which  includes 
the  districts  of  Maine,  Massachusetts, 
New  Hampshire,  Rhode  Island,  and 
Puerto  Rico. 

With  the  combined  contracting,  it 
was  estimated  that  in  fiscal  year  1994 
the  overall  savings  to  the  govern- 
ment was  $330,000.  The  savings  were 
realized  not  only  in  administrative 
work  hours,  but  also  for  offenders 
who  found  it  more  convenient  and 
cost  effective  to  cross  district  bound- 
aries to  receive  services  than  to  par- 
ticipate in  a  program  within  their 
own  district.  ^. 


Gardner  Spencer 


laseload  of  State  Courts  Across  the  Nation  on  the  Decline 


The  caseload  is  going  down  in 
:ate  courts  nationwide,  with  the 
)tal  caseload  dipping  6  percent 
Jice  1991.  This  is  according  to 
xamining  the  Work  of  the  State  Courts, 
993:  A  National  Perspective  from  the 
ourt  Statistics  Project,  published  by 
ie  National  Center  for  State  Courts, 
lowever,  the  real  news  may  not  be 
i  overall  numbers,  but  how  that 
aseload  is  changing. 

In  1993,  nearly  90  million  cases 
fere  filed  in  state  courts.  Of  these, 
5.6  million  were  traffic  cases,  14.6 
lillion  were  civil,  13  million  were 
riminal,  4.5  million  were  domestic 


and  1.7  million  were  juvenile. 

Since  1984,  the  areas  of  rapid 
growth  have  been  in  non-traffic 
cases.  Civil  and  criminal  caseloads 
have  grown  30  percent,  juvenile  40 
percent,  and  domestic  relations  cases 
60  percent.  By  1993,  civil,  criminal, 
and  juvenille  cases  made  up  nearly 
40  percent  of  the  total  caseload. 
Meanwhile,  the  overall  national  state 
court  caseload  has  declined  since 
1991.  The  reason:  declining  traffic 
cases.  Once  classified  as  criminal 
cases,  courts  have  moved  over  the 
last  ten  years  to  decriminalize  less- 
serious  traffic  cases  and  to  move  this 


caseload  to  an  executive  branch 
agency.  In  some  states,  traffic 
offenses  have  been  re-classified  as 
civil  cases. 

Much  like  the  federal  courts,  civil 
cases  account  for  the  majority  of 
cases  in  state  courts.  In  1993,  state 
courts  reported  14.6  million  civil 
cases  filed  (excluding  domestic 
relations).  For  the  first  time  in  ten 
years,  total  civil  filings  declined, 
falling  2  percent  from  1992  to  1993. 
Contract  filings  have  declined 
sharply  since  1990,  with  filings  in 
1993  37  percent  less  than  in  1990. 

See  Caseload  on  page  7 
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Courts  Improvement  Bill  Transmitted  to  Congress 


On  behalf  of  the  Judicial 
Conference,  the  director  of  the 
Administrative  Office,  L.  Ralph 
Mecham,  transmitted  to  Congress  on 
March  28  a  draft  of  the  Federal 
Courts  Improvement  Act  of  1995. 
The  draft  legislation,  which  has  not 
yet  been  introduced  in  Congress, 
would  make  improvements  in  the 
operation  and  administration  of  the 
federal  courts. 

The  transmittal  letter 
accompanying  the  proposed 
legislation  noted  that,  "Many  of  the 
bill's  provisions  will  have  a 
significant  impact  on  both  the 
criminal  and  civil  operations  of  the 
courts  and  will  enhance  the  delivery 
of  justice  in  the  federal  system."  And 
while  it  was  recognized  that  some  of 
the  provisions  may  be  viewed  as 
controversial,  "the  balance  of  the 
provisions  address  administrative, 
financial,  personnel,  organizational, 
and  technical  changes  that  are 
necessary  for  the  courts  and  their 
supporting  agencies." 

The  following  are  among  the  draft 
bill's  provisions: 

Criminal  Law 

■  Provides  federal  authority  for 
probation  and  pretrial  services 
officers  to  carry  firearms,  if 
approved  by  the  appropriate  district 
court.  In  some  jurisdictions,  state  law 
prohibits  or  limits  officers  from 
carrying  weapons,  even  where  court 
approval  has  been  given. 

Judicial  Financial  Administration 

■  Authorizes  reimbursement  of 
the  judicial  branch,  out  of  funds  in 
the  Department  of  Justice's  and  the 
Department  of  the  Treasury's  Asset 
Forfeiture  Fund  for  certain  expenses 
incurred  by  the  judicial  branch  in 
connection  with  adjudications  of 
asset  forfeitures,  the  provision  of 
defense  services,  and  the  furnishing 


of  home  detention  services  and 
equipment. 

■  Amends  28  U.S.C  §  1914  to 
increase  the  civil  filing  fee  from  $1 20 
to  $150,  as  recommended  by  the 
Judicial  Conference,  with  the  first  $90 
(rather  than  $60)  of  each  fee  to  be 
deposited  into  a  special  treasury  fund 
available  to  offset  funds  appropriated 
for  the  operation  and  maintenance  of 
the  courts.  Civil  filing  fees  were  last 
increased  in  1986,  from  $60  to  $120. 

Judicial  Process  Improvements 

■  Authorizes  magistrate  judges  to 
try  petty  offense  cases  without  the 
consent  of  the  defendants,  and  to  try 
misdemeanor  cases  upon  either 
written  or  oral  consent  of  the 
defendant  on  the  record. 

■  Repeals  in-state  plaintiff 
diversity  jurisdiction. 

■  Amends  28  U.S.  C.  §  1332 
relating  to  diversity  jurisdiction  to 
raise  the  jurisdictional  amount  from 
$50,000  to  $75,000  and  to  index  such 
amount  for  inflation  to  be  adjusted  at 
the  end  of  each  year  evenly  divisible 
by  five,  an  alternative  recom- 
mendation of  the  Federal  Courts 
Study  Committee. 

Judiciary  Personnel  Administration, 
Benefits,  and  Protections 

■  Changes  the  "Rule  of  80"  and 
service  requirements  for  retirement  to 
senior  status  by  justices  and  Article 
III  judges  by  authorizing  retirement 
to  senior  status  as  early  as  age  60  so 
long  as  the  combined  age  and  years 
of  service  equals  80. 

■  Revises  the  senior  judge  work 
certification  procedures  of  28  U.S.C. 

§  371(f)  by  providing  that  justices  and 
judges  who  are  not  certified  in  one 
year  may  perform  work  in  a  subse- 
quent year,  then  attribute  the  subse- 
quent work  to  the  earlier  year  in 
order  to  satisfy  the  certification 
requirement. 


■  Changes  the  date  temporary 
judgeships  created  under  P.L.  101- 
650  begin,  from  the  date  of  enact- 
ment of  the  bill  to  the  5-year  period 
beginning  with  the  confirmation 
date  of  the  judge  filling  the  tempo- 
rary position. 

■  Amends  Title  28  of  the  U.S.  Code 
to  authorize  the  carrying  of  firearms 
by  judicial  officers. 

Federal  Courts  Study  Committee 
Recommendations 

■  Repeals  legislation  (§  140), 
barring  annual  cost-of-living 
adjustments  in  pay  for  federal 
judges,  except  as  specifically 
authorized  by  Congress. 

■  Changes  the  system  for 
selecting  the  chief  judge  of  the  Court 
of  International  Trade  to  conform  to 
the  modified  seniority  system 
applicable  to  every  other  Article  III 
court. 

Criminal  Justice  Act  Amendments 

■  As  recommended  by  the 
Judicial  Conference,  requires  that  a 
federal  public  defender  organization 
or  community  defender  organization 
be  established  in  all  judicial  districts 
or  combination  of  districts  in  which 
more  than  200  persons  annually 
require  the  appointment  of  counsel 
or  where  the  Judicial  Conference 
determines  that  such  an  organization 
would  be  cost  effective  or  the 
interests  of  effective  representation 
otherwise  require  establishment  of 
such  an  office. 

Places  of  Holding  Court 

■  Implements  the  proposal  of  the 
Judicial  Conference  to  establish  the 
Middletown-Wallkill  area  of  Orange 
County,  New  York  as  a  place  of 
holding  court  in  the  Southern 
District  of  New  York. 
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Russians  Devise,  Draft,  and  Implement  Bankruptcy  System 


Building  on  virtually  no  tradition, 
the  Russians  are  trying  to  devise, 
draft,  implement — and  now  revise 
and  rewrite — nascent  bankruptcy 
and  business  reorganization  laws.  In 
a  period  of  four  years,  the  Russians 
are  trying  to  accomplish  what  the 
West  has  done  in  over  200  years. 

According  to  U.S.  Bankruptcy 
ludge  Sidney  B.  Brooks  (D.  Col.),  a 
member  of  the  Judicial  Conference's 
Committee  on  International  Judicial 
Relations,  the  Russians  deserve  an 
"A"  for  effort,  a  "B"  for  commitment 
and  theory,  a  "C"  for  design  and  de- 
velopment, but  an  "F"  for  execution. 
Brooks  recently  attended  a  confer- 
;nce  in  Moscow  where  he  and  others 
worked  on  a  new  draft  of  the  Rus- 
sian bankruptcy  laws. 

"We  found  that  the  Russian  bank- 
ruptcy code  is  not  user  friendly.  Im- 
pediments to  its  use  abound,"  said 
Brooks.  For  example,  only  businesses 
ran  file  for  bankruptcy  or  reorgani- 
zation. Individual  consumers,  farm- 
?rs,  certain  government  agencies, 
jtilities,  professional  corporations, 
:o-ops,  and  others  cannot  file.  Less 
Jian  one-half  of  the  bankruptcy  peti- 
rions  filed  thus  far  in  Russia  have 
qualified.  Most  were  rejected  by  the 
:ourt  because  the  enterprises  were 
>till  ostensibly  solvent. 

Russians  have  six  different  chap- 
:ers,  or  bankruptcy  and  reorganiza- 
rion  procedures,  to  choose  from. 
Each  has  its  own  set  of  characteris- 
es, rights,  obligations,  and  prac- 
tices. There  is  little  uniformity  or 
rontinuity  among  the  chapters.  "The 
Russian  bankruptcy  law  is  some- 
rimes  inconsistent,  usually  confus- 
xig,  and  often  ineffective,"  said 
Brooks. 

Another  troublesome  aspect  of  the 
Russian  law  is  that  the  highest  prior- 
ity claims  are  tort  and  personal  in- 
ury  claims,  followed  by  employee 
rompensation  and  taxes.  Priority  em- 
ployee claims  are  nearly  unlimited. 


Judge  Sidney  B.  Brooks 

Otherwise,  there  are  no  specific  provi- 
sions dealing  with  classifying  claims, 
or  treating  and  fixing  undersecured 
claims,  or  resolving  claims'  disputes. 
This  largely  eliminates  one  of  a 
bankruptcy's  primary  purposes — an 
orderly,  prompt,  and  predictable  liq- 
uidation of  failed  businesses. 

Brooks  and  others  present  at  the 
Moscow  conference  explored  a  num- 
ber of  legislative  and  statutory  rem- 


edies to  the  deficiencies  in  the  cur- 
rent Russian  bankruptcy  law.  Some 
of  the  recommendations  were  broad, 
calling  for  reforms  such  as  the  imple- 
mentation of  a  more  simplified  uni- 
tary bankruptcy  code  system  rather 
than  the  current  six  disparate  proce- 
dures. Other  recommendations  were 
more  specific  in  nature.  For  instance, 
one  recommendation  called  for  the 
allowance  for  interest  accrual  on 
creditor  claims,  to  be  paid  before  eq- 
uity, even  if  in  a  subordinated  posi- 
tion— a  step  that  is  particularly  im- 
portant in  a  country  with  high 
inflation. 

"This  list  of  recommendations  can 
help  lay  the  groundwork  for  a  strong 
and  effective  bankruptcy  system  in 
Russia,  "  said  Brooks.  "And  having 
such  a  system  in  place  will  make  an 
invaluable  contribution  to  Russia's 
unprecedented  transformation  from 
a  centrally  controlled,  socialist 
economy  to  a  free  market  economy 
based  on  private  property,  competi- 
tion, and  entrepreneurship." 


Caseload  continued  from  page  5 

In  1993,  38  percent  of  the  total 
civil  filings,  over  4.5  million  cases, 
were  domestic  relations  filings.  The 
rate  of  growth  slowed  from  1992  to 
1993,  but  it  had  grown  37  percent 
between  1988  and  1993.  Divorce 
cases  makeup  35  percent  of  the 
domestic  relations  cases,  with 
support/custody  filings  the  second 
largest  at  22  percent.  Domestic 
violence  cases,  which  grew  73 
percent  between  1989  and  1993, 
account  for  16  percent  of  the  filings. 

The  center's  report  found  that, 
overall,  7.6  percent  of  the  civil 
filings  are  disposed  by  trial  and  of 
those  only  1.2  percent  by  jury.  The 
majority  of  criminal  cases  were 


resolved  by  either  a  guilty  plea  or  a 
dismissal.  Only  7  percent  were 
disposed  of  by  trial  in  1993. 
However,  only  nine  of  44  states 
reporting  caseload  rates  cleared  100 
percent  of  their  criminal  caseload  for 
a  3-year  period. 

In  1993,  more  than  13  million 
criminal  cases  were  filed  in  state 
courts,  a  decline  of  about  2  percent 
from  1992.  The  32  state  general 
jurisdiction  courts  reported  a  similar 
decline  in  felony  filings  after  a  nine 
year  period  of  rapid  increases. 

For  a  copy  of  the  center's  report, 
contact  Carrie  Clay,  National  Center 
for  State  Courts,  P.O.  Box  8798, 
Williamsburg,  Virginia,  23187-8798 
or  call  (804)  259-1812.  .* 
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JUDICIAL    MILESTONES 


Appointed:  William  G.  Connelly,  as 

U.S.  Magistrate  Judge,  U.S.  District 
Court  for  the  District  of  Maryland, 
March  31. 

Appointed:  David  Folsom,  as  U.S. 
District  Judge,  U.S.  District  Court 
for  the  Eastern  District  of  Texas, 
April  14. 

Appointed:  Adlai  S.  Hardin  Jr,  as 

U.S.  Bankruptcy  Judge,  U.S.  Bank- 
ruptcy Court  for  the  Southern 
District  of  New  York,  March  9. 

Appointed:  Robert  Levy,  as  U.S. 
Magistrate  Judge,  U.S.  District  Court 
for  the  Eastern  District  of  New  York, 
March  20. 

Appointed:  Frank  J.  Lynch  Jr.,  as 

U.S.  Magistrate  Judge,  U.S.  District 
Court  for  the  Southern  District  of 
Florida,  April  1. 

Appointed:  F.  H.  McCarthy,  as  U.S. 
Magistrate  Judge,  U.S.  District  Court 
for  the  Northern  District  of  Okla- 
homa, April  10. 

Appointed:  Karen  Nelson  Moore,  as 
U.S.  Court  of  Appeals  Judge,  U.S. 
Court  of  Appeals  for  the  Sixth 
Circuit,  March  29. 

Appointed:  Lisa  Margaret  Smith,  as 

U.S.  Magistrate  Judge,  U.S.  District 
Court  for  the  Southern  District  of 
New  York,  March  20. 

Appointed:  Theresa  L.  Springmann, 

as  U.S.  Magistrate  Judge,  U.S. 
District  Court  for  the  Northern 
District  of  Indiana,  March  23. 

Appointed:  Lacy  Thornburg,  as  U.S. 
District  Judge,  U.S.  District  Court  for 
the  Western  District  of  North 
Carolina,  March  21. 


Appointed:  Joseph  C.  Wilkinson  Jr., 

as  U.S.  Magistrate  Judge,  U.S. 
District  Court  for  the  Eastern  District 
of  Louisiana,  March  27. 

Elevated:  Judge  Charles  P.  Sifton,  to 

Chief  Judge,  U.S.  District  Court  for 
the  Eastern  District  of  New  York, 
succeeding  Chief  Judge  Thomas  C. 
Piatt,  Jr.,  April  1. 

Elevated:  Judge  G.  Thomas  Van 
Bebber,  to  Chief  Judge,  U.S.  District 
Court  for  the  District  of  Kansas, 
succeeding  Chief  Judge  Patrick  F. 
Kelly,  April  1. 

Elevated:  Judge  George  W.  White, 

to  Chief  Judge,  U.S.  District  Court 
for  the  Northern  District  of  Ohio, 
succeeding  Chief  Judge  Thomas  D. 
Lambros,  February  10. 

Retired:  Magistrate  Judge  Frederic 
Atwood,  U.S.  District  Court  for  the 
Eastern  District  of  New  York, 
April  20. 

Retired:  Magistrate  Judge  Harry  T. 
Herdman,  U.S.  District  Court  for  the 
Southern  District  of  Ohio,  April  30. 

Deceased:  Senior  Judge  George  C. 
Edwards  Jr.,  U.S.  Court  of  Appeals 
for  the  Sixth  Circuit,  April  8. 

Deceased:  Judge  Harold  M.  Fong, 

U.S.  District  Court  for  the  District  of 
Hawaii,  April  20. 

Deceased:  Senior  Judge  George  E. 
MacKinnon,  U.S.  Court  of  Appeals 
for  the  District  of  Columbia,  May  1. 

Deceased:  Senior  Judge  Harold  L. 
Ryan,  U.S.  District  Court  for  the 
District  of  Idaho,  April  10. 
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mendments  Proposed  to  Balance  Cocaine  Sentencing  Inequities 


Last  month,  the  U.S.  Sentencing 
immission  proposed,  by  a  4-3  vote, 
amendment  to  the  federal 
itencing  guidelines  that  would 
jse  the  inequities  between 
itences  for  the  same  amount  of 
ick  cocaine  and  powder  cocaine, 
irrently,  it  takes  100  times  as  much 
wder  cocaine  as  crack  cocaine  to 
gger  the  mandatory  minimum 
nalties.  Critics,  and  a  commission 
ldy  entitled  Cocaine  and  Federal 
'itencing  Policy,  have  contended 
it  the  unequal  ratio  cannot  be 
itified. 

The  amendment  is  one  of  several 
the  federal  sentencing  guidelines 
■warded  to  Congress  on  May  1,  in 
2  commission's  annual  guideline 
tendment  process.  The  amend- 
mts  will  take  effect  November  1, 
Jess  Congress  rejects  them.  Before 
nding  the  amendments  to 
ingress,  the  commission  invited 
mment  from  the  Judicial 
inference's  Committee  on  Criminal 
w,  from  federal  judges,  probation 
ficers,  and  members  of  the  bar, 
tong  others.  It  received  more  than 
,000  letters  from  the  public 
ncerning  the  proposed 
lendments. 

Under  provisions  of  P.L.  103-322, 
e  1994  crime  bill,  the  commission 
is  to  report  on  the  differing  federal 
nalties  for  powder  and  crack 
caine  offenses  and  recommend 
tention  or  modification  of  these 
fferences.  The  distinction  between 
ntences  for  powder  and  crack 
caine  possession  was  made  in  1986 
d  1988,  when  Congress  set 
andatory  minimum  sentences  that 
?re  longer  for  crack  offenses.  The 
ntencing  guidelines  enacted  in 
87  incorporated  the  distinction. 
>r  example,  a  first-time  offender 
ho  distributes  500  grams  of 
iwder  cocaine  receives  a  five-year 
andatorv  minimum  sentence — the 


same  sentence  as  the  first-time 
offender  who  distributes  five  grams 
of  crack. 

The  proposed  amendment  makes 
no  distinction  between  crack  cocaine 
and  powder  cocaine  in  sentencing, 
while  it  also  increases  guideline 
penalties  for  the  use  of  weapons  and 
allows  for  a  departure  for  bodily 
injuries  occurring  during  drug 
offenses.  In  addition,  partly  in 
reaction  to  the  increased  involvement 
of  children  in  drug  trafficking,  the 
commission  proposes  to  adjust  the 
guidelines  upward  for  any  offense  in 
which  juveniles  are  used. 

With  the  change  in  quantity  ratio, 
the  offense  level  for  simple  possession 
of  crack  cocaine  would  also  change. 
To  reflect  changes  in  the  sentencing 
guidelines,  the  commission  has 
recommended  that  Congress  make 
similar  changes  to  existing  mandatory 
minimum  penalties  contained  in 
federal  law.  The  commission  will 
determine  this  summer  if  these 
cocaine  amendments  apply 
retroactively. 

Of  the  other  amendments  propos- 
ed by  the  commission,  while  some 
come  in  response  to  congressional 
directives  contained  in  the  1994  crime 
bill,  others  involve  money  launder- 
ing, marijuana  and  other  drug 
offenses,  and  supervised  release 
following  confinement. 

Key  amendments  passed  by  the 
commission  include: 
Terrorism:  Provides  major  increases 
in  penalties  for  crimes  committed 
with  the  intention  of  promoting 
international  terrorism. 
Passport  Violations:  Increases  the 
maximum  penalties  for  passport  and 
visa  fraud  offenses  for  entry  into  the 
United  States  for  the  purpose  of 
perpetrating  additional  crime. 
Minors  Involved  in  Crime:  Provides 
a  significant  increase  for  offenses 
involving  the  use  of  a  minor  to 


commit  a  crime. 

Civil  Rights  and  Hate  Crimes: 

Answers  the  congressional  call  to 
increase  penalties  for  hate  crimes  by 
consolidating  and  simplifying  the 
guidelines  for  civil  rights  offenses. 
Drugs  in  Prison:  Provides  increased 
penalties  for  possession  or 
distribution  of  illegal  drugs  in 
prison. 

Safety  Valve:  Provides  full 
implementation  of  the  so-called 
safety  valve  for  low-level, 
non-violent  drug  offenders,  an 
amendment  that  had  been  put  in 
place  under  emergency  procedures 
ten  days  after  the  President  signed 
the  1994  crime  bill,  as  required  by 
Congress.  In  its  general  revision  of 
the  drug  guidelines  and  in  response 
to  a  congressional  request,  the 
commission  adjusted  the  safety 
valve  provision  for  certain  qualifying 
defendants  by  lowering  the 
guideline  range  approximately  25 
percent. 

Money  Laundering:  Provides 
increased  penalties  for  the  most 
serious  forms  of  money  laundering 
while  reducing  those  for  some  less 
serious  forms  of  the  offense  to 
correct  the  broad  applications  of  the 
money  laundering  statute. 
Marijuana:  Rationalizes  the  basis  for 
calculating  penalties  for  marijuana 
growing  offenses;  each  plant  will  be 
considered  equivalent  to  100  grams 
instead  of  the  1,000  grams  that 
constitute  the  mandatory  minimum 
requirement  for  cases  involving  50  or 
more  marijuana  plants. 
Supervised  Release  Following 
Confinement:    More  clearly 
explains  possible  departures  from 
the  supervised  release  guidelines. 
Additional  flexibility  in  this  area  had 
been  requested  by  the  Judicial 
Conference's  Committee  on  Criminal 
Law. 
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INTERVIEW 


Judge  R.  Lanier  Anderson  III:  A  Guide  for  Judicial  Conduct 


Judge  R.  Lanier  Anderson  III  was 
nominated  in  1979  to  the  U.S.  Court  of 
Appeals  for  the  Fifth  Circuit  (redesig- 
nated the  Eleventh  Circuit  in  1981).  He 
was  appointed  to  the  Judicial  Conference 
Committee  on  Codes  of  Conduct  in  1987 
and  has  been  chairman  of  the  committee 
since  1992. 

The  Codes  of  Conduct  Com- 
mittee may  be  one  of  the  less 
committees  of  the  Judicial 

Conference.  What  is  its  role  and 

function? 

A     The  Codes  of  Conduct  Com- 
•  mittee  is  the  committee  au- 
thorized by  the  Judicial  Conference 
to  give  advice  on  ethical  questions 
that  arise  under  the  codes  of  conduct 
and  the  Ethics  Reform  Act  and  re- 
lated regulations.  The  codes  of  con- 
duct contain  general  ethical  stan- 
dards on  avoiding  impropriety  and 
the  appearance  of  impropriety,  while 
the  Ethics  Reform  Act  provisions 
regulate  acceptance  of  gifts  and 
honoraria  as  well  as  outside  earnings 
and  employment  activities.  In  an  av- 
erage year,  the  committee  and  its 
staff  receive  close  to  100  requests  for 
a  written  advisory  opinion  and  over 
200  telephonic  inquiries  seeking  in- 
formal guidance.  Most  inquiries  are 
from  judges,  who  often  seek  advice 
on  when  they  must  recuse  them- 
selves because  of  financial  or  family 
interests.  We  also  receive  requests 
for  advice  from  judicial  employees, 
for  example,  on  whether  certain  out- 
side business-related  or  political  ac- 
tivities are  proper. 

QWhat  about  members  of  the 
•  public?  Does  your  commit- 
tee provide  advice  to  them  as  to 
whether  a  judge  has  acted  ethically? 
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A     No,  the  committee's  juris- 
•  diction  is  limited  to  advising 
judges  and  judicial  employees  about 
the  ethical  propriety  of  their  own  ac- 
tivities. We  are  not  an  enforcement 
committee,  and  we  do  not  accept  or 
process  complaints  from  the  public 
about  judges  and  judicial  employees. 
I  should  add  that  my  committee  also 
does  not  have  responsibility  for  re- 
viewing and  filing  the  annual  finan- 
cial disclosure  reports;  that  function 
is  handled  by  the  Financial  Disclo- 
sure Committee,  which  is  chaired  by 
Judge  Frank  J.  Magill  (8th  Or.). 


ers,  such  as  judges'  secretaries,  would 
be  covered  derivatively. 

The  committee  has  drafted  a  pro- 
posal that  consolidates  five  of  the  six 
existing  codes  into  one  consolidated 
code  and  that  extends  code  coverage 
to  all  judicial  employees  (other  than 
those  specifically  excluded  from  cov- 
erage). The  consolidated  code  incor- 
porates revisions  recently  made  to  the 
judges'  code  and  streamlines  and  up- 
dates other  provisions.  The  proposal 
was  circulated  for  public  comment 
last  fall,  and  then  revised  and  circu- 
lated for  a  second  round  of  comments 


"The  committee's  conversations  with  hundreds  of  judges  leads 
us  to  believe  that  judges  are  increasingly  sensitive  to  the 
canons  and  their  ethical  obligations.  There  seems  to  be  wide- 
spread compliance  with  the  letter  and  spirit  of  the  canons." 


Q#  I  know  the  Codes  of  Conduct 
•  Committee  has  been  working 
for  some  time  on  a  new  consolidated 
code  of  conduct  for  judicial  employ- 
ees, which  was  recently  circulated  for 
public  comment.  Can  you  tell  us  what 
the  committee  is  doing  and  why? 

A     The  committee  reviewed  the 
•  six  existing  employee  codes 
of  conduct  to  see  whether  we  could 
consolidate  them  into  a  single  code 
because  the  committee  believed  that 
one  code  would  be  more  efficient  and 
accessible.  We  noted  in  that  review 
that  the  six  existing  codes  are  ex- 
pressly applicable  only  to  the  named 
employees,  for  example  clerks  and 
deputy  clerks,  probation  and  pretrial 
services  officers,  circuit  executives, 
staff  attorneys,  federal  public  defend- 
ers, law  clerks,  and  a  few  designated 
employees  of  the  AO,  although  oth- 


this  spring.  We  hope  to  review  any 
additional  comments  this  summer 
and  make  a  recommendation  to  the 
September  1995  Judicial  Conference 
for  adoption  of  a  final  consolidated 
code.  I  should  add  that  we  do  not 
plan  to  include  federal  public  de- 
fenders and  their  employees  in  the 
consolidated  code.  Instead,  we  pro- 
pose to  maintain  a  separate  defender 
code  but  to  revise  it  to  correspond  to 
the  consolidated  code.  This  spring, 
the  committee  also  circulated  for 
public  comment  proposed  revisions 
to  the  defender  code. 

Q#  How  does  the  proposed  con- 
•  solidated  code  differ  from 
the  existing  employee  codes? 

A#  There  are  several  important 
•  differences.  First,  the  new 
code  will  extend  to  virtually  all     jf 
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judicial  employees,  including  many 
who  are  not  expressly  covered  by  an 
basting  code.  Second,  the  consoli- 
dated code  contains  a  new  conflict  of 
interest  provision  that  generally  re- 
stricts employees  from  performing 
Dtficial  duties  in  areas  where  they 
[lave  a  personal  or  financial  interest 
of  the  sort  that  would  cause  reason- 
able people  to  question  whether  they 
:ould  perform  their  official  duties 
impartially.  The  new  provision  is 
:>ased  on  existing  code  principles  but 
provides  more  specific  guidance  to 
employees  about  avoiding  obvious 
:onflicts  of  interest.  Third,  several 
provisions  relating  to  employees'  ac- 
tivities outside  of  the  office  have 
seen  revised  and  tailored  more  nar- 
rowly to  ensure  that  the  code  does 
not  unduly  infringe  on  employees' 
involvement  in  civic,  social,  and  re- 
lated pursuits. 

The  committee  believes  that  the 
:onsolidated  code  will  be  a  useful 
and  more  specific  guide  for  judicial 
employees,  and  also  that  the  adop- 
tion process,  with  its  circulations  for 
comment,  will  serve  an  important 
educational  role. 

Q.   What  general  guidance  can 
•   you  provide  to  judges  and 
udicial  employees  who  are  asked  to 
participate  in  political  activities? 

A#   Judges,  of  course,  are  strictly 
•   prohibited  from  involve- 
ment in  political  activities  by  Canon 
7  of  the  Code  of  Conduct  for  United 
States  Judges.  Judicial  employees 
also  are  generally  restricted  from 
partisan  activities  but  most  may  en- 
gage in  nonpartisan  activities;  the 
consolidated  code  proposes  to  retain 
this  general  approach.  We  have  re- 
ceived a  number  of  questions  in  this 
area  recently,  particularly  in  the 
wake  of  the  1993  Hatch  Act  Amend- 
ments, which  relaxed  the  restrictions 
on  partisan  political  activities  by  ex- 
ecutive branch  employees.  The 
Hatch  Act  does  not  itself  apply  to  the 
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Judiciary,  but  the  committee  consid- 
ered a  similar  relaxation  of  the  exist- 
ing judicial  standards  to  allow  judi- 
cial employees  fuller  participation  in 
political  affairs.  Because  of  the  singu- 
lar role  of  the  Judiciary,  the  commit- 
tee has  serious  concerns  about  the 
need  to  protect  the  integrity  of  the  Ju- 
diciary from  association  with  partisan 
politics  and  from  the  appearance  of 
partiality  and  lack  of  objectivity  that 
could  follow,  which  led  us  to  recom- 
mend no  relaxation  of  these  provi- 
sions. Judicial  employees,  therefore, 
should  continue  to  adhere  to  existing 
restrictions  on  involvement  in  politi- 
cal activities. 

Q.   Some  employees  find  it  diffi- 
•   cult  to  obtain  information 
about  ethics  requirements.  Can  you 
describe  what  materials  are  available? 

A#   Almost  all  ethics-related 
•   materials  in  the  Judiciary  are 
published  in  Volume  II  of  the  Guide  to 
Judiciary  Policies  and  Procedures.  This 
volume  contains  all  of  the  codes  of 
conduct  (Chapters  I  and  II);  excerpts 
of  relevant  statutory  provisions  and 
the  regulations  on  gifts  and  on  out- 
side earnings  and  employment 
(Chapter  VI);  and  published  advisory 
opinions  (Chapter  IV).  Two  years  ago, 
the  committee  compiled  a  Compen- 


dium of  Selected  Opinions  summa- 
rizing the  advice  given  by  the  com- 
mittee over  the  past  20  years;  the 
Compendium  is  also  published  as 
Chapter  V  of  Volume  II  and  provides 
useful  guidance  on  a  range  of  impor- 
tant issues  covered  by  the  canons 
and  the  Ethics  Reform  Act  (relating 
to  restrictions  on  gifts  and  honoraria 
and  outside  earned  income).  The 
compendium's  Table  of  Contents  fa- 
cilitates location  of  relevant  materi- 
als. In  talking  with  judges  across  the 
country,  the  committee  has  noted 
that  many  judges'  copies  of  Volume 
II  have  not  been  kept  up  to  date,  thus 
seriously  inconveniencing  judges 
when  they  consult  it.  As  part  of  our 
educational  efforts,  the  committee  is 
suggesting  to  judges  that  they  keep 
their  copy  of  Volume  II  close  at  hand 
and  that  they  urge  their  clerical  sup- 
port to  keep  it  up-to-date  by  filing  all 
transmittals  from  the  AO  promptly. 

Judges  and  judicial  employees 
who  have  ethical  questions  are  en- 
couraged to  consult  these  materials 
for  guidance,  and  employees  should 
also  consult  with  their  supervisors.  If 
questions  remain,  judges  and  judicial 
employees  may  contact  their  circuit 
representative  on  the  committee  or 
the  committee's  counsel  in  the  AO 
General  Counsel's  Office  for  infor- 
mal guidance,  or  may  request  a  con- 
fidential advisory  opinion  from  the 
committee  itself. 

The  committee's  conversations 
with  hundreds  of  judges  leads  us  to 
believe  that  judges  are  increasingly 
sensitive  to  the  canons  and  their  ethi- 
cal obligations.  There  seems  to  be 
widespread  compliance  with  the  let- 
ter and  spirit  of  the  canons. 

In  this  era  of  increasing  public 
scrutiny  and  even  suspicion  of  all 
human  institutions,  it  is  more  impor- 
tant than  ever  for  judges  to  be  sensi- 
tive to  the  provisions  of  the  canons. 
For  that  reason,  the  committee  is  tak- 
ing steps  to  enhance  its  educational 
efforts  both  for  judges  and  for  judi- 
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Congressional  Republicans  Unveil  Seven-year  Budget  Blueprint 


Last  month  Republicans  in  the 
House  and  Senate  unveiled  their 
respective  budget  proposals  for  fiscal 
year  1996  through  2002.  The  Senate 
plans  to  balance  the  federal  budget 
by  the  year  2002  through  reforms  and 
numerous  reductions.  The  House 
proposes  not  only  to  balance  the 
budget  by  the  year  2002,  but  also  calls 
for  a  tax  cut.  Among  the  provisions 
contained  in  the  Senate  spending 
plan  is  a  freeze  on  the  pay  of  federal 
judges,  members  of  Congress,  and 
Senior  Executive  Service  employees 
until  the  year  2002.  Rank  and  file 
federal  workers  would  receive 
current  law  pay  adjustments. 

With  regard  to  the  Administration 
of  Justice  budget  function,  which 
includes  the  Judiciary,  total  spending 
under  the  Senate  proposal  would 
increase  from  $18.5  billion  in  FY  95  to 
$19.9  billion  FY  96.  This  would  reduce 
funding  for  this  function  in 
FY  96  by  $2  billion,  or  9  percent  below 
the  President's  request.  The  House 


proposal  for  this  budget  function 
provides  only  $17.8  billion  for  FY  96, 
a  4  percent  reduction  below  the  FY  95 
level  and  a  19  percent  reduction  from 
the  President's  request. 

The  Judicial  Conference,  its  Budget 
Committee,  and  Administrative  Office 
staff  will  continue  to  monitor  closely 
the  budget  proposal  while  informing 
Congress  of  the  unique  nature  of  the 
demands  and  responsibilities  facing 
the  federal  courts. 

Among  the  provisions  in  the 
Republican  Senate  budget  are  prop- 
osals that  would  do  the  following: 

■  Impose  a  25  percent  reduction  in 
construction  and  acquisition  of  federal 
buildings. 

■  Impose  a  15  percent  reduction  in 
overhead,  including  printing,  utilities, 
rent,  communication,  travel,  and 
certain  contracts. 

■  Charge  fees  for  parking  at 
federal  buildings. 

■  Change  the  basis  of  federal 
retiree  pensions  from  the  average  of 


the  top  three  highest  years  to  the 
average  of  the  five  highest  annual 
salaries. 

■  Assume  a  15  percent  reduction 
in  Senate  committee  staff,  a  12.5 
percent  reduction  in  Senate  support 
staff,  and  a  25  percent  reduction  in  the 
Government  Accounting  Office. 

Among  the  provisions  contained  in 
the  House  Republican  budget  are 
proposals  that  would  do  the 
following: 

■  Impose  a  5-year  moratorium  on 
federal  building  construction  and  a  7- 
year  moratorium  on  the  acquisition  of 
buildings. 

■  Increase  civilian  employee 
contributions  to  the  retirement  trust 
fund  by  2.5  percent  of  salary. 

■  Eliminate  funding  for  Death 
Penalty  Resource  Centers. 

■  Phase  out  funding  for  the  Legal 
Services  Corporation. 

■  Terminate  the  State  Justice 
Institute  and  the  U.S.  Parole 
Commission. 
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L.  Ralph  Mecham  was  appointed 
irector  of  the  Administrative  Office  on 
uly  15, 1985.  As  he  approaches  his 
mth  anniversary  at  the  AO,  Mecham 
ms  interviewed  by  the  staff  of The 
"hird  Branch. 

Q#    Did  you  begin  your  tenure 
•  as  director  ten  years  ago 
^ith  particular  goals  in  mind? 

A    #    I  certainly  began  with  an 
t\.  •  awareness  of  certain  issues 
nd  problems  that  needed  immedi- 


ate resolution.  To  begin  with,  there 
was  the  problem  of  getting  enough 
funds  to  run  the  Judiciary.  Congress 
had  piled  on  the  work  and  added  to 
court  jurisdiction  but  had  not 
provided  enough  funds  or  space. 
Today  this  is  called  unfunded 
mandates,  and  it  is  a  problem  we 
continue  to  experience. 

Judges'  compensation  was 
continuing  to  drop  in  real  dollar 
terms  because  the  President  and 
Congress  had  not  approved  COLAs 
on  an  annual  basis,  so  increased  pay 


June  mr  VfRSITY  OF  ILLINOIS 
LAW  LIBRARY 
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Judiciary  Supports  Voluntary  Arbitration 
Long  Range  Plan  Recommendations  Adopted 
Ninth  Circuit  Split  Proposed 
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for  judges  was  a  high  priority.  * 

Relations  with  the  GSA  on  building 
needs  also  were  exceptionally  poor. 

Chief  Justice  Burger  had  been 
working  for  17  years  to  get  a  new 
building  in  Washington  to  house 
federal  judicial  administrators.  These 
efforts  had  died  in  the  Senate  in 
1984,  and  my  job  was  to  get  a  new 
building  on  Capitol  Hill.  The  Judi- 
ciary agencies  were  housed  in  at 
least  10  buildings  at  the  time,  and  it 
was  an  administrative  nightmare. 
The  Judiciary  was  decades  behind 
many  state  courts  and  nearly  all 
large  law  firms  in  the  availability 
and  use  of  automation.  Trying  to 
solve  these  challenges  and  problems 
became  my  principal  objective  along 
with  improving  administration  of 
the  AO,  where  happily  I  found  many 
good  people. 

Q#  How  was  the  AO  viewed  by 
•  judges  and  court  staff  when 
you  became  director? 

A,  Fairly  or  unfairly,  there  was 
•  widespread  dissatisfaction 
with  the  Administrative  Office.  In 
fact,  soon  after  I  arrived  Chief  Justice 
Burger  appointed  a  committee  of 
four  outstanding  judges  to  study  the 
AO  and  to  provide  advice  on  im- 
proving the  agency.  While  surveying 
See  Interview  on  page  9 


Federal  Judiciary  Supports  Voluntary  Arbitration  Legislation 


The  House  Judiciary  Committee's 
Subcommittee  on  Intellectual 
Property  and  Judicial  Administra- 
tion last  month  approved  the  follow- 
ing bills  for  full  committee  action: 

■  H.R.  1443,  which  contains  a 
provision  requiring  all  district  courts 
to  establish  rules  allowing  arbitra- 
tion in  civil  actions; 

■  H.R.  1145,  which  amends  Rule 
30  of  the  Federal  Rules  of  Civil 
Procedure;  and 


111.),  chair  of  the  Judicial 
Conference's  Committee  on  Court 
Administration  and  Case  Manage- 
ment, and  Chief  Judge  J.  Phil  Gilbert 
(S.  D.  111.)  both  testified  on  issues 
raised  by  H.R.  1443,  the  Court 
Arbitration  Authorization  Act  of 
1995.  The  full  House  committee 
marked  up  H.R.  1145,  H.R.  1170,  S. 
532  and  S.  464  in  early  June. 

Gilbert  urged  the  subcommittee  to 
adopt  a  provision  of  H.R.  1443, 


(L  to  R)  Chief  Judge  J.  Phil  Gilbert  (S.D.  III.)  and  Judge  Ann  Claire  Williams  (N.D.  III.) 
testified  before  a  House  subcommittee. 


■  H.R.  1170,  which  provides  that 
cases  challenging  the  constitutional- 
ity of  measures  passed  by  state 
referendum  be  heard  by  a  3-judge 
court. 

The  subcommittee  also  reported 
out  two  Senate  bills  referred  to  the 
House  Judiciary  Committee:  S.  532, 
which  clarifies  the  rules  governing 
venue  in  multi-defendant  cases,  and 
S.  464,  which  amends  the  Civil 
Justice  Reform  Act  of  1990  (CJRA)  to 
make  the  reporting  deadlines  for 
studies  conducted  in  federal  court 
demonstration  districts  consistent 
with  the  deadlines  for  pilot  districts. 

The  subcommittee  previously 
held  .i  hearing  on  H.R.  1443,  H.R. 
1445,  S.  464,  and  S.  532  at  which 
Judge  Ann  Claire  Williams  (N.D. 


changing  the  controlling  date  for 
filling  vacancies  in  federal  district 
courts  to  five  years  from  the  judge's 
confirmation  date  rather  than  the 
December  31, 1995,  date  established 
by  the  Federal  Judgeship  Act  of  1990. 
Gilbert  noted  that  "With  the  tempo- 
rary judgeships  language  of  the  law, 
the  first  vacancy  occurring  on  or 
after  December  1, 1995  .  .  .  cannot  be 
filled.  In  my  own  district  the  tempo- 
rary judgeship  authorized  December 
1, 1990,  was  not  filled  until  October 
6, 1994."  Changing  the  controlling 
date,  said  Gilbert,  "would  guarantee 
that  courts  with  temporary  judge- 
ships are  provided  with  a  minimum 
of  five  years  assistance  from  the 
position,  yet  still  provide  a  date 
certain  for  the  position  to  lapse." 


Provisions  of  H.R.  1443  also  deal 
with  arbitration.  In  her  testimony, 
Williams  told  the  subcommittee  that 
the  expansion  of  court-annexed 
arbitration  programs  should  be 
voluntary,  but  not  mandatory. 
"The  [Judicial]  Conference 
believes  that  the  decision  of  adopting 
a  particular  court-annexed  arbitra- 
tion program  should  be  left  to  the 
individual  district  courts,  rather  than 
mandating  an  across-the-board 
requirement,"  said  Williams. 

She  noted  that  the  CJRA  required 
each  district  court  to  develop  a  civil 
justice  cost  and  delay  reduction  plan 
that  considers  the  specific  needs  and 
circumstances  of  each  court,  its 
litigants,  and  the  litigants'  attorneys. 
In  adopting  plans,  80  of  the  94 
district  courts  have  included  some 
form  of  alternative  dispute  resolu- 
tion. 

According  to  Williams,  there  is 
some  concern  that  the  mandatory 
arbitration  programs  created  under 
H.R.  1443  could  actually  add  to 
expense  and  delay  by  requiring  all 
litigants,  regardless  of  the  circum- 
stances surrounding  the  case,  to  go 
through  this  extra  first  step  before 
proceeding  to  a  traditional  jury  trial. 

"The  Conference's  view  is  that 
well-run  voluntary  programs  will 
attract  participants  and  provide  an 
effective  form  of  alternative  dispute 
resolution  without  demanding  that 
all  litigants  participate  regardless  of 
their  circumstances,"  Williams  said. 
"Therefore,  the  Conference  believes 
that  the  discretion  to  adopt  court- 
annexed  arbitration  programs 
should  be  limited  to  voluntary 
programs."  Gilbert  told  the  subcom 
mittee  that  he  did  not  agree  with  th< 
Conference  and  expressed  his 
support  for  the  arbitration  legisla- 
tion. Former  Federal  Judicial  Center 
Director  William  W  Schwarzer  had 
taken  a  similar  position  at  a  congres 
sional  hearing  last  year  when  y 


inch    m  Jun 


e  also  testified  in  opposition  to  the 
Conference's  position. 

Williams  also  addressed  S.  532, 
mich  is  supported  by  the  Judicial 
Conference  and  H.R.  1445,  which 
fould  amend  Civil  Rule  30  to 
jquire  stenographic  recording  of 
ral  depositions.  The  Conference's 
advisory  Committee  on  Civil  Rules 
lready  has  expressed  its  concerns 
nth  H.R.  1445,  noting  that  the 
urrent  rule  is  cost-effective,  facili- 
ites  the  use  of  modern  technology, 
nd  ensures  an  accurate  record, 
lepresentative  Carlos  J.  Moorhead 
R-CA)  indicated  in  his  opening 
tatement  that  he  and  former  Sub- 
ommittee  Chair  William  Hughes  J. 
ad  introduced  legislation  in  the 
03d  Congress  to  stop  this  rule  from 
iking  effect.  Moorhead,  with  fellow 


committee  members  Representatives 
Patricia  Schroeder  (D-CO),  Howard 
Coble  (R-N.C.)  and  Charles  T. 
Canady  (R-FL)  has  introduced  H.R. 
1445  in  the  104th  Congress. 

The  Conference  has  not  taken  a 
position  on  H.R.  1170,  which  also 
was  reported  out  of  subcommittee. 
This  bill  provides  that  cases  chal- 
lenging the  constitutionality  of 
measures  passed  by  state  referen- 
dum, as  well  as  interlocutory  or 
permanent  injunctions  sought  to 
restrain  the  enforcement,  operation, 
or  execution  of  such  laws,  be  heard 
by  a  3-judge  court.  The  bill  also 
provides  for  direct  appeals  of  these 
cases  to  the  Supreme  Court.  In  1970, 
the  Judicial  Conference  endorsed  the 
repeal  of  similar  sections  of  the  U.S. 
Code.  ^ 


Districts  with 

Temporary  Judgeships  Created  in 
1990  Judgeship  Bill 

District 

Date  Temporary            First  Eligible  Senior 
Judgeship  Filled                After  12/1/95 

N.D.  New  York 

February  6, 1992 

October  1998 

E.D.  Pennsylvania 

September  29, 1992 

March  1996 

E.D.  Virginia 

April  8, 1992 

February  1996 

W.D.  Michigan 

June  26, 1992 

May  1996 

N.D.  Ohio 

November  15, 1991 

January  1996 

CD.  Illinois 

November  21, 1991 

August  1997 

S.D.  Illinois 

October  6, 1994 

August  1996 

E.D.  Missouri 

November  20, 1993 

October  1996 

Nebraska 

November  20, 1993 

July  2000 

E.D.  California 

February  27, 1992 

May  1996 

D.  Hawaii 

October  7, 1994 

January  2000 

D.  Kansas 

November  21, 1991 

December  2000 

N.D.  Alabama 

May  24, 1991 

April  1996 

Note:  The  first  vacancy  occurring  in  each  of  these  districts  on  or  after  December  1, 1995, 
cannot  be  filled. 

Grassley  Asks  for 
Review  of  Judiciary 

Senator  Charles  E.  Grassley, 
chairman  of  the  Senate  Judiciary 
Subcommittee  on  Administrative 
Oversight  and  the  Courts,  is 
conducting  a  review  of  certain 
Judiciary  programs  and  operations. 
He  has  obtained  the  assistance  of 
the  General  Accounting  Office 
(GAO),  which  is  expected  to  submit 
a  report  to  Grassley  by  July  31, 
1995.  The  GAO  has  written  to 
Judge  Rya  W.  Zobel,  director  of  the 
Federal  Judiciary  Center,  and  L. 
Ralph  Mecham,  director  of  the 
Administrative  Office,  informing 
them  of  the  review. 

"The  Judiciary  enjoys  a  close 
working  relationship  with  Senator 
Grassley,"  said  Mecham.  "We  will 
provide  him  with  all  the  informa- 
tion he  has  requested  to  carry  out 
his  stewardship  responsibilities 
both  to  the  taxpayers  and  to  the 
Judiciary." 

In  a  letter  last  month  to  Comp- 
troller General  Charles  Bowsher, 
Grassley  stated  "I  am  looking  into 
whether  downsizing  the  federal 
Judiciary  would  result  in  budget- 
ary savings  and  whether  recent  so- 
called  task  forces  which  have 
examined  racial  and /or  gender 
bias  in  the  federal  courts  have  acted 
improperly." 

The  letter  listed  seven  topics  that 
will  be  part  of  the  review.  They  are 
the  following: 

■  What  programs  operated  by 
the  Administrative  Office  and  the 
Federal  Judicial  Center  are  duplica- 
tive or  offer  substantially  the  same 
services? 

■  How  much  money  is  appro- 
priated for  each  agency  and  how 
much  money  does  each  agency 
actually  spend  per  year? 

■  Assuming  that  the  AO  takes 

See  Review  on  page  7 
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Lee  Honored  With  Administrative  Office  Director's  Award 


Clarence  A.  (Pete)  Lee,  Jr.,  Associ- 
ate Director  for  Management  and 
Operations  at  the  Administrative 
Office,  is  the  recipient  of  the 
Director's  Distinguished  Service 
Award.  The  award,  presented  at  a 
meeting  of  the  agency's  senior  staff 
last  month,  is  the  highest  executive 
level  award  given  by  the  Adminis- 
trative Office.  Prior  to  being  given  to 
Lee,  the  Distinguished  Service 
Award  had  been  awarded  only  twice 
in  the  last  decade. 

Lee,  who  joined  the  AO  eight 
years  ago,  was  given  the  award  "in 
recognition  of  his  exceptional 
managerial  skill  and  vision,  which 
have  made  him  a  force  for  progress 


and  innovation,  his  achievements 
and  contributions  in  all  facets  of 
improving  operations,  and  his 
remarkable  commitment  and  dedica- 
tion to  service  of  the  Administrative 
Office  of  the  U.S.  Courts  and  the 
Federal  Judiciary." 

AO  Director  L.  Ralph  Mecham 
said,  "Pete's  commitment  to  good 
management,  integrity  and  ethics; 
his  concern  for  individuals  and  for 
institutions;  his  keen  sense  of  the 
pragmatic;  and  his  always  enterpris- 
ing vision  of  how  things  can  be 
improved  make  him  a  leader,  a 
guide,  a  colleague,  and  a  public 
servant  without  peer." 


Clarence  A.  (Pete)  Lee,  Jr. 


Judges  Respond  in  Numbers  to  Committee  Survey 


Nearly  900  Article  III  judges, 
magistrate  judges,  and  bankruptcy 
judges  responded  to  a  recent  ques- 
tionnaire to  determine  interest  in 
serving  on  Judicial  Conference 
committees.  "The  value  of  this 
collection  of  responses  is  immeasur- 
able," said  Administrative  Office 
Director  L.  Ralph  Mecham,  "and  we 
are  grateful  for  the  prompt  and 
thorough  responses  we  have  re- 
ceived. Not  only  does  this  data  help 
us  identify  those  judges  interested  in 
serving  and  on  which  committee,  but 
also  in  knowing  where  strengths 
may  lie  that  may  otherwise  be 
unknown  to  us.  It  also  gives  us  a 
fairly  good  indication  that  the 
judge  seeking  appointment  is  able 
and  willing  to  devote  the  time 
committee  service  often  entails." 

Serving  as  a  member  of  a 
Conference  committee  provides  a 
challenging  opportunity  for  judges 
to  participate  in  the  development  of 
the  policies  that  govern  the  business 
of  the  federal  courts  and  impact  the 


administration  of  justice.  It  is  impor- 
tant, however,  that  the  time  dedi- 
cated to  committee  service  not 
frustrate  the  progress  of  court 
business.  Accordingly,  the  appoint- 
ment of  new  or  the  reappointment  of 
incumbent  committee  members 

Current  Committee  Composition 


hinges  on  the  condition  of  a  judge's 
workload. 

While  there  are  relatively  few 
vacancies  to  be  filled  this  year,  the 
collection  of  responses  may  be 
referenced  for  candidates  to  fill 
interim  vacancies  on  the  committees 
and  other  groups  for  which  the  Chief 
Justice  is  the  appointing  authority, 
such  as  the  Judicial  Panel  on 
Multidistrict  Litigation.  There  are  25 
Judicial  Conference  committees  and 
advisory  committees,  which  advise 
the  Conference  on  a  variety  of  areas, 
including  automation  and  technol- 
ogy, budget,  codes  of  conduct, 
court  administration  and  case 
management,  rules,  and  space 
and  security.  Committee  size 
varies  from  six  to  as  many  as  16 
members  who  are  appointed  for 
three-year  terms,  with  reappoint- 
ment possible.  Total  cumulative 
committee  service  on  nearly  all 
committees  is  limited  to  six  years. 


The  Third  Branch    m  June  I 


Judiciary  Urges  Change  in  Make-up  of  WTO  Review  Commission 


fudge  Stanley  S.  Harris  (D.  B.C.)  testified  before  the  Senate  Finance  Committee. 


The  Judicial  Conference  opposes  a 
provision  in  a  Senate  bill  that  would 
authorize  the  President  to  appoint 
five  federal  court  of  appeals  judges 
to  serve  on  the  World  Trade  Organi- 
zation (WTO)  Dispute  Settlement 
Review  Commission. 

"Without  question,  international 
trade  issues  are  of  substantial 
importance  to  the  United  States  and 
will  become  increasingly  so  in  the 
future. . .,"  Judge  Stanley  S.  Harris 
(D.D.C.)  told  the  Senate  Finance 
Committee  at  a  hearing  last  month. 

"As  important,  however,  is  the 
ability  of  the  federal  Judiciary  to 
resolve  disputes  within  its  jurisdic- 
tion justly,  efficiently,  and  speedily. 
The  Judiciary's  challenge  to  fulfill 
these  responsibilities  over  the  next 
decade  is  particularly  acute,"  Harris 
told  the  Senate  Committee. 

Harris  testified  on  behalf  of  the 
Judicial  Conference.  The  Senate 
committee  is  considering  S.  16,  the 
WTO  Dispute  Settlement  Review 
Commission  Act.  The  legislation  is 
an  outgrowth  of  last  year's  Uruguay 
Round  Agreement  Act,  P.L.  103-465, 
which  formed  the  WTO. 

Harris  told  the  Senate  committee 
that  the  responsibilities  under  S.  16 
of  conducting  a  thorough  review  of 
the  record  and  findings  of  the  WTO 
trade  dispute  resolution  panels 


composed  of  international  experts 
could  require  a  substantial  commit- 
ment of  time  by  commission  mem- 
bers during  their  five-  to  eight-year 
terms. 

While  the  appointment  of  five 
federal  circuit  judges  to  the  commis- 
sion would  appear  to  divert  a 
relatively  small  percentage  of  the 
existing  judgeships,  the  dramatic 
increase  in  the  cases  per  judge  over 
recent  years  indicates  that  an  impact 
may  be  felt.  For  example,  in  1970 
there  were  approximately  170 
appeals  per  judgeship.  By  1993  and 
1994,  the  number  of  appeals  per 
judgeship  had  grown  to  298  and  292, 
respectively.  It  has  been  projected 
that  by  the  year  2000,  the  number  of 
appeals  filed  in  the  U.S.  courts  of 
appeals  will  almost  double  from 
48,815  in  1994  to  84,800  in  2000. 

Harris  noted  that  the  Judicial 
Conference  was  not  taking  a  posi- 
tion on  whether  S.  16,  if  enacted  into 
law,  could  survive  a  constitutional 
challenge.  He  suggested,  however, 
that  the  Senate  committee  may  wish 
to  consider  issues  relating  to  the 
President's  authority  over  the 
judicial  branch  and  the  requirement 
that  an  Article  III  judge  discharge 
duties  other  than  exercising  the 
judicial  power  of  the  United  States. 

Harris  suggested  that  a  better 


approach  may  be  to  establish  a 
commission  that  is  composed  of 
private  parties  or  former  judges. 

"The  executive  branch  and 
legislative  branch  will  be  best  served 
if  the  commission  members  are 
either  already  well-versed  in  the 
subjects  of  international  law  and 
trade  regulation  instruments  and 
procedures,  or  can  devote  undivided 
attention  to  becoming  so.  The 
judicial  branch  will  be  best  served  if 
it  is  able  to  devote  100  percent  of  its 
resources  to  the  resolution  of  dis- 
putes within  its  jurisdiction,"  said 
Harris. 


JUDICIAL    MILESTONES 


Appointed:  Judge  Royce  C. 
Lamberth  (D.  D.C.),  as  Presiding 
Judge  of  the  United  States  Foreign 
Intelligence  Surveillance  Court, 
succeeding  Presiding  Judge  Joyce 
Hens  Green,  May  19. 

Elevated:  Judge  Richard  A.  Enslen, 

to  Chief  Judge,  U.S.  District  Court 
for  the  Western  District  of  Michi- 
gan, succeeding  Chief  Judge 
Benjamin  F.  Gibson,  May  1. 

Elevated:  Judge  Charles  P.  Sifton, 

to  Chief  Judge,  U.S.  District  Court 
for  the  Eastern  District  of  New 
York,  succeeding  Chief  Judge 
Thomas  C.  Piatt,  April  1. 

Elevated:  Judge  Charles  R. 
Simpson,  III,  to  Chief  Judge,  U.S. 
District  Court  for  the  Western 
District  of  Kentucky,  succeeding 
Chief  Judge  Ronald  E.  Meredith, 
December  1. 

Senior  Status:  Judge  Odell  Horton, 

U.S.  District  Court  for  the  Western 
District  of  Tennessee,  May  16. 
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Judicial  Conference  Acts  on  Long  Range  Plan  Recommendations 


The  Judicial  Conference  has 
approved,  without  substantive 
change,  64  recommendations  in  the 
Proposed  Long  Range  Plan  for  the 
Federal  Courts  received  at  the 
Conference's  March  1995  session.  In 
doing  so,  the  Conference  took  the 
first  step  toward  establishing  a 
comprehensive  guide  for 
policymaking  and  administrative 
action  in  the  federal  Judiciary.  The 
recommendations  and  implementa- 
tion strategies  not  yet  approved  have 
been  referred  to  the  relevant  Confer- 
ence committees  for  purposes  of 
further  study  and  a  report  to  the 
Conference  at  the  next  regularly- 
scheduled  session  in  September 
1995. 

The  plan  recommendations 
already  endorsed  by  the  Conference 
include  a  wide  range  of  principles 
and  goals  to  carry  the  federal  courts 
into  the  21st  Century.  Among  the 
key  items  are  those  defining  the 
appropriate  scope  of  federal  civil 
and  criminal  jurisdiction;  emphasiz- 
ing the  need  to  observe  the  Rules 
Enabling  Act  process;  focusing 
attention  on  the  problems  of  pro  se 
litigation  and  jury  administration; 
encouraging  use  of  case  manage- 
ment and  alternative  dispute  resolu- 
tion techniques;  promoting  efficient, 
informed  governance;  and  highlight- 
ing the  importance  of  effectively 
utilizing  existing  resources  and 
obtaining  public  support  for  and 
understanding  of  the  federal  courts. 

The  recommendations  and 
strategies  referred  to  committees  fall 
into  five  main  categories:  federalism 
and  jurisdiction;  court  structure  and 
process;  governance  and  administra- 
tion; utilization  of  resources;  and 
access  to  federal  court  proceedings. 
The  first  category  consists  primarily 
of  items  aimed  at  reducing  the  scope 
of  federal  court  jurisdiction  and 
workload  by  reallocation  of  certain 
dispute  resolution  functions  to 


Article  I  courts,  administrative 
agencies,  and  state  courts  (Recom- 
mendations 4,  7,  8, 10, 12,  and  15). 
Also  included  are  two  recommenda- 
tions that  emphasize  the  need  for 
Congress  to  consider  the  impact  of 
legislation  on  the  federal  courts  and 
state  courts  (Recommendations  13 
and  14,  respectively). 

With  respect  to  court  structure 
and  process,  the  Plan  recommenda- 
tions to  be  reconsidered  include 
those  addressing  the  basic  organiza- 
tion of  federal  appellate  and  trial 
courts  (Recommendations  17,  20,  25) 
and  the  geographic  size  and  align- 
ment of  circuits  and  districts  (Rec- 
ommendations 18  and  27).  Also 
referred  for  further  study  are  items 
dealing  with  appellate  review  of 
bankruptcy  judge  and  magistrate 
judge  decisions  (Recommendations 
22-24),  powers  and  composition  of 
bankruptcy  courts  (Recommenda- 
tions 28-29),  use  of  nonjudicial  staff 
and  adjunct  judicial  officers  in  the 
courts  of  appeals  (Implementation 
Strategy  39c),  and  the  system  of 
probation  and  pretrial  services 
(Recommendation  33). 

In  the  area  of  governance  and 
administration,  there  will  be  further 
review  of  those  items  in  the  plan  that 
address  such  broad  issues  as  the 
distribution  of  governance  responsi- 
bility (including  spending  powers) 
among  regional  (circuit)  and  local 
(district)  authorities  (Recommenda- 
tions 42,  49,  and  76),  the  role  of  the 
Judicial  Conference  (Recommenda- 
tion 44),  and  the  ability  of  judges  to 
participate  in  the  Conference,  circuit 
judicial  councils,  and  local  court 
governance  activity  (Recommenda- 
tion 52).  Other,  more  specific 
issues — composition  of  the 
Conference's  Executive  Committee 
(Implementation  Strategy  45c), 
method  of  selecting  chief  judges 
(Implementation  Strategy  49b),  and 
organization  of  the  Administrative 


Office  and  the  Federal  Judicial 
Center  (Recommendation  48) — will 
also  be  considered  again  at  the 
committee  level  before  the  Confer- 
ence takes  dispositive  action. 

Finally,  the  relevant  committees 
have  been  asked  to  review  the  plan 
recommendations  that  concern  use 
of  judicial  resources  and  access  to  tl 
federal  courts.  Among  the  resource 
items  to  be  reconsidered  are  policie 
on  utilization  of  senior  and  retired 
judges  (Recommendations  65  and 
66)  and  magistrate  judges  (Recom- 
mendations 67  and  68),  and  the 
importance  of  minimizing  the  lengl 
of  judicial  vacancies  and  mitigating 
their  impact  on  workload  capacity' 
(Recommendation  70,  72-75).  The 
question  of  access  will  be  reconsid- 
ered in  the  context  of  court  users 
who  do  not  speak  English  (Recom- 
mendation 89),  public  and  press 
access  to  proceedings  (Implementa 
tion  Strategy  94d),  filing  and  user 
fees  (Recommendation  90),  private 
attorney  representation  of  indigent 
criminal  defendants  (Recommenda 
tion  92),  and  education  of  jurors 
about  the  jury  system  and  the  coin 
generally  (Recommendation  96). 

The  Judicial  Conference's  Com- 
mittee on  Long  Range  Planning  w; 
created  by  the  Chief  Justice  in  199C 
to  chart  a  general  course  for  the 
federal  courts.  The  Committee 
published  a  draft  Proposed  Long 
Range  Plan  for  the  Federal  Courts  in 
November  1994,  and  circulated  th< 
draft  for  public  comment,  which  it 
received  from  judges,  attorneys, 
public  interest  groups,  legislators, 
and  private  citizens  with  an  inteie 
in  the  future  of  the  federal  courts. 
The  modified  plan  was  submitted 
the  Conference  for  consideration  z 
its  March  1995  meeting. 
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judicial  Branch  Committee  Responds  to  Senate  Pay  Freeze  Plan 


idge  Barefoot  Sanders 

The  Judicial  Conference's  Judicial 
ranch  Committee  has  been  quick  to 
?spond  to  the  Senate's  budget  plan 
)  freeze  pay  increases  for  judges 
ntil  the  year  2002.  The  committee 
otified  both  houses  of  the  dire  effect 
f  a  seven-year  freeze  on  federal 
idges'  salaries. 

"I  respectfully  submit  that  if  this 
rovision  is  enacted,  it  will  have  a 
rofound  adverse  impact  on  the 
uality  and  pluralism  of  the  federal 
idiciary  for  many  future  decades," 
rrote  Judge  Barefoot  Sanders  (N.D. 
ex.),  chairman  of  the  Judicial 
ranch  Committee,  in  a  letter  he  sent 
)  both  the  chairman  and  ranking 
members  of  the  Senate  and  House 
udget  Committees. 

At  this  stage,  only  the  Senate 
udget  balancing  plan  contains  a 
•eeze  on  the  pay  of  judges,  members 
f  Congress,  and  Senior  Executive 
ervice  Employees.  These  federal 
fficials  last  received  an  increase  in 
ampensation  in  1993. 

"I  suggest  that,  before  denying 
;deral  judges  cost-of-living  adjust- 
lents  for  nine  consecutive  years, 
'ongress  should  inquire:  Should 
imerican  citizens  have  a  significant 
iminution  in  the  quality  of  justice  in 
ur  federal  courts  in  order  to  save 


the  modest  expense  of  annual  cost-of- 
living  adjustments  for  judges?" 
Sanders  asked  in  his  letter.  "I  believe 
that  our  nation  will  be  much  better 
served  by  a  salary  structure  for  the 
federal  Judiciary  that  will  continue  to 
attract  and  retain  judges  of  extraordi- 
nary capabilities  who  come  from 
diverse  backgrounds  and  experi- 
ences." 

The  judges'  concern  over  their 
compensation  is  supported  by  the 
irregular  pace  of  increases  they  have 
received  in  recent  years.  Judges  first 
were  covered  by  a  statutory  provi- 
sion for  annual  pay  adjustments  in 
1975,  when  the  Executive  Salary 
Cost-of-Living  Adjustment  Act  was 
passed.  This  law  provided  that 
judges  would  receive  the  same 
percentage  increase  accorded  Gen- 
eral Schedule  employees.  However, 
the  provisions  of  this  act  rarely  were 
implemented  because  in  subsequent 
years  Congress  passed  separate 
measures  cutting  off  such  raises  for 
themselves  and  others.  A  further 
limitation  was  placed  on  federal 
judges  in  1981  when  section  140  of 
Public  Law  97-92  was  enacted,  which 
provides  that  no  salary  increase  shall 
be  given  to  judges  in  the  absence  of 


specific  legislative  action. 

Finally,  in  1989  Congress  passed 
the  Ethics  Reform  Act,  which 
provided  a  catch-up  pay  raise  of 
approximately  33  percent  over  two 
years.  At  that  time,  judicial  salaries 
in  real  terms  had  declined  30  percent 
over  the  preceding  two  decades. 
Over  the  same  period — 1969  to 
1988 — more  judges  left  the  federal 
bench  for  economic  reasons  than  in 
all  the  time  from  the  establishment 
of  the  federal  Judiciary  in  1789  to 
1969.  Pay  increases  were  approved 
for  the  first  two  years  under  the  1989 
act,  but  starting  in  1993,  the  freeze  on 
increases  first  occurred. 

In  his  letter,  Sanders  cautioned 
that  a  freeze  in  judges'  pay  could 
result  in  Congress  having  to  take  the 
politically  unpopular  position  of 
voting  for  a  large  catch-up  increase 
in  the  future,  as  was  the  case  in  1989. 

"I  hope  that,  after  the  most  careful 
deliberation,  you  will  conclude  that 
the  modest  cost-of-living  adjust- 
ments for  judges,  which  are  pro- 
vided for  under  the  Ethics  Reform 
Act,  are  both  fair  and  essential," 
Sanders  wrote.  "That  act  is  sound 
law  and  should  be  allowed  to 
continue  to  operate." 


Review  continued  from  page  3 
over  the  FJC's  program  for  educat- 
ing newly-appointed  district  court 
judges  and  the  FJC  is  otherwise 
abolished,  how  much  money 
would  be  saved? 

■  How  much  money  is  spent 
each  year  on  meetings  of  the 
Judicial  Conference?  How  much 
money  is  spent  each  year  on  FJC 
workshops  or  conferences?  How 
much  money  is  spent  by  each 
judicial  circuit  on  its  circuit  judicial 
conference? 


■  How  much  money  has  been 
spent  on  bias  review  task  forces? 
Figures  should  be  broken  down  by 
circuit. 

■  For  the  D.C.  Circuit,  who  is  the 
executive  director  of  the  bias  review 
task  force  and  how  was  that  person 
selected? 

■  For  those  circuits  where  task 
forces  have  submitted  bias  reports, 
have  the  reports  been  methodologi- 
cally sound?^ 


< 

« 

J 

< 
1 

u 


7 


The  Third  Branch 


June  1995 


Ninth  Circuit  Nominations  on  Hold 


Proposed 

Ninth  Circuit 

Split 


As  he  introduced  legislation  to 
create  a  new  Twelfth  Circuit  out  of 
the  Ninth  Circuit,  Senator  Conrad 
Burns  (R-MT)  also  has  announced 
his  intention  to  place  a  hold  not  only 
on  two  current  nominees  to  the 
Ninth  Circuit  Court  of  Appeals,  but 
also  on  all  future  nominations  to  the 
court  until  the  circuit  is  split. 

Burns  is  co-sponsor  of  S.  853,  the 
Ninth  Circuit  Court  of  Appeals 
Reorganization  Act  of  1995,  that 
would  split  the  Ninth  Circuit, 
creating  a  new  Twelfth  Circuit 
composed  of  Alaska,  Idaho,  Mon- 
tana, Oregon,  and  Washington. 
Other  bill  co-sponsors  are  most  of 
the  senators  from  all  the  states 
forming  the  proposed  circuit: 
Senators  Slade  Gorton  (WA),  Frank 
H.  Murkowski  (AK),  Ted  Stevens 
(AK),  Dirk  Kempthorne  (ID),  Larry 
E.  Craig  (ID),  Bob  Packwood  (OR), 
and  Mark  O  Hatfield  (OR). 

Bill  supporters  have  cited  the 
Ninth  Circuit's  large  caseload  and 
delays  in  cases  pending  as  justifica- 
tion for  a  split  in  the  circuit.  Gorton 
introduced  similar  legislation  in  the 
101st  and  102d  Congresses,  citing 
"[M]y  state  of  Washington  and  our 


Proposed  12th  Circuit 


Northwest  neighbors  are  dominated 
by  California  judges  and  California 
judicial  philosophy.  .  .  In  sum,  the 
interests  of  the  Northwest  cannot  be 
fully  appreciated  or  addressed  from 
a  California  perspective." 

In  response  to  the  bill,  Ninth 
Circuit  Chief  Judge  J.  Clifford 
Wallace,  a  long-time  proponent  of 
large  circuits,  replied,  "The  Ninth 
Circuit  is  strong  and  functioning 
well;  there  is  no  reason  to  divide  it. 
Its  size  has  many  advantages, 
including  diversity,  flexibility,  and 
innovativeness  in  case  management. 
Dividing  the  circuit  is  no  panacea — 
the  same  cases  will  still  require  the 
same  judicial  attention  they  receive 
now,  and  no  new  judgeships  are 
proposed  in  this  bill." 

Wallace  added,  "There  is  wide- 
spread judicial  and  lawyer  support 
for  preserving  the  Ninth  Circuit  in 
its  present  configuration,  and  we're 
concerned  that  the  senator's  hold  on 
nominations  to  the  court — we  have 
four  vacancies  now — will  hinder  the 
court  in  addressing  its  caseload  in  a 
timely  manner." 
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wteroiew  continued  from  page  1 
udges  and  others  in  the  courts,  the 
ommittee  frequently  heard  the  same 
riticism:  the  AO  did  not  have  a 
ooperative  attitude  and  was  too 
•ureaucratic  and  controlling.  Judges 
ind  court  staff  felt  the  AO  required 
hem  all  too  often  to  play  "mother 
nav  I"  in  getting  cooperation.  Key 
eaders  of  the  Article  III  judges  felt 
hat  the  AO  was  not  advancing  the 
udicial  Conference  legislative 
>rogram.  These  were  among  the 
hief  internal  problems  I  thought 
tad  to  be  addressed  without  delay. 
We  quickly  set  out  a  plan,  which 
stablished  the  AO  as  a  service 
igency  based  on  the  over-riding 
>rinciple  that  policy  should  be  set  by 
udges  and  not  Washington  bureau- 
Tats.  We  decentralized,  delegated, 
md  divested  those  functions  and 
ictivities  that  could  be  reassigned  or 
tliminated.  With  cooperation  and 
)articipation  from  the  court  family,  I 
>elieve  we  have  nearly  revolution- 
zed  the  AO  so  that  today  it  is  a 
eader  in  service  and  possesses  the 
inest  professional  staff  in  govern- 
nent. 

Q#   Every  administration  has  its 
•  ups  and  downs.  Could  you 
\ighlight  what  you  feel  were  the 
jest — and  the  toughest — moments? 

A#  Many  of  the  more 
•   memorable  events  are  in  the 
egislative  arena.  Every  Judiciary 
budget  we  bring  to  Congress  figures 
imong  our  best  and  toughest 
noments.  Obtaining  the  resources 
lecessary  for  the  administration  of 
ustice  has  been  an  uphill  battle  and 
jne  that  promises  to  continue, 
especially  as  Congress  federalizes 
many  state  crimes. 

One  of  the  first  things  that  hit  me 
as  director  was  the  famous  Gramm- 
Rudman-Hollings  legislation  calling 


for  substantial  reductions  or  a  slow- 
down in  all  federal  spending. 
Interestingly  enough,  since  1986,  all 
three  of  those  senators  have  served 
successively  as  chairmen  of  our 
appropriations  subcommittee.  Our 
response  required  some  major 
institution  building.  The  Budget 
Committee  of  the  Judicial  Confer- 


country  that  will  house  much  of  the 
Judiciary  well  into  the  next  century, 
thanks  in  part  to  an  innovative 
program  of  design  and  space  plan- 
ning unique  in  the  federal  govern- 
ment. Beginning  in  1990,  working 
with  Judge  Robert  Broomfield  and 
his  Space  and  Facilities  Committee, 
many  chief  judges  throughout  the 


"The  'four  Es'  will  be  our  guiding  light;  we  will  strive  to 
accomplish  our  job  expeditiously,  efficiently,  economically 
and  effectively.  I  await  the  challenges  of  my  second  decade. 


ence,  under  Judge  Charles  Clark, 
took  the  lead  and  for  the  first  time 
involved  the  so-called  program 
committee  chairmen  of  the  Confer- 
ence in  making  budget  decisions. 

Among  our  wins,  I'd  have  to 
count  the  1989  Ethics  Reform  Act, 
which  gave  federal  judges  a  33 
percent  increase  in  compensation 
and  eased  years  of  salary  inequities. 
In  1986  we  managed  to  obtain 
congressional  approval  for  52  new 
bankruptcy  judgeships,  and  in  1988, 
seven  bankruptcy  judgeships  were 
authorized.  In  1990, 11  new  court  of 
appeals  judgeships  and  74  district 
judgeships  were  created;  two  years 
later,  35  bankruptcy  judgeships  were 
authorized.  Considerable  effort  was 
dedicated  to  securing  funding  to  pay 
for  these  new  judges  and  their  staffs. 
In  1988,  a  magistrate-bankruptcy 
judge  retirement  overhaul  brought 
parity  to  the  retirement  system  for 
these  judicial  officers,  while  the 
legislative  reform  of  the  Judicial 
Survivors'  Annuities  System  in  1993 
created  a  more  equitable  system  of 
survivorship  protection  for  the 
spouses  and  dependents  of  judicial 
officers. 

We  have  numerous  new  and 
renovated  courthouses  across  the 


country,  and  with  the  GSA  at  the 
helm,  we  were  able  to  launch  the 
biggest  single  program  in  history  to 
build  new  and  renovate  old  court- 
houses. These  buildings  were  made 
necessary  by  decades  of  increased 
work  assigned  to  the  Judiciary.  I  also 
recall  with  great  pride  the  day  we 
dedicated  the  Thurgood  Marshall 
Federal  Judiciary  Building,  bringing 
together,  for  the  first  time,  all  of  the 
Judiciary's  support  agencies  under 
one  roof  in  a  building  that  was 
completed  on  time  and  under 
budget. 

There  are  too  many  names  to 
mention  when  assigning  credit  for 
the  numerous  high  points  over  the 
last  decade.  In  addition  to  the 
unwavering  support  of  Chief  Justice 
Burger  and  Chief  Justice  Rehnquist,  I 
have  benefited  greatly  from  the 
wisdom  of  four  different  Executive 
Committee  chairs — Judges  Wilfred 
Feinberg,  Charles  Clark,  Jack  Gerry, 
and  currently,  Gil  Merritt.  These 
judges  helped  steer  the  Judiciary 
through  a  challenging  and  difficult 
period.  The  Conference  committee 
chairs  who  contributed  to  the 
Judiciary's  successes  are  too  numer- 
ous to  mention,  yet  the  service  and 
See  Interview  on  page  10 
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Interview  continued  from  page  9 
leadership  of  Chief  Judge  Richard 
Arnold  as  chairman  of  the  Budget 
Committee  stands  out.  I  also  would 
be  remiss  not  to  include  the  talented 
people  at  the  AO  who  daily  dedicate 
themselves  to  improving  the  judicial 
branch.  Names  such  as  Pete  Lee,  Jim 
Macklin,  Bill  Burchill,  and  Karen 
Siegel  are  familiar  to  virtually  all 
judges.  There  are  countless  others 
who  have  played  a  role  in  making 
the  AO  the  success  it  is  today. 
Personally,  this  is  the  most 
stimulating  and  challenging  job  I 
have  held.  I  have  a  sense  that  what 
we  do  at  the  AO  is  meaningful.  I  can 
go  home  every  night  not  only  with  a 
briefcase  full  of  work,  but  also  with 
the  sense  that  we  have  done  some 
good  for  the  Republic  and  the 
taxpayers. 

Q#   Are  you  reinventing 
•   government — or  at  least  the 
federal  Judiciary? 

A#   If  reinventing  means  looking 
•   at  what  is  good  for  the 
federal  Judiciary  and  what  serves  the 
public  interest  best,  then  yes,  we're 
reinventing.  An  important  AO  on- 
going initiative  is  to  decentralize 
administrative  authorities  to  the 
courts,  including  budget  and  person- 
nel functions.  Giving  courts  the 
resources  and  power  to  make  the 
decisions  that  clearly  affect  their 
service  and  management  is  good  for 
the  overall  court  system  and  for  the 
public.  Also,  decentralization  has 
allowed  the  AO  to  stay  compara- 
tively small — in  terms  of  budget  and 
staff — in  relation  to  the  Judiciary.  A 
new  court  personnel  system  del- 
egates compensation  and  classifica- 
tion authority  directly  to  the  courts, 
cutting  red  tape  and  giving  court 
managers  much  more  flexibility  in 
managing  their  work  force.  Many 
court  functions  have  been  auto- 
mated— from  case  management  and 
bankruptcy  noticing  to  electronic 


public  access  to  opinions  and 
Judiciary-wide  communications  on 
the  Data  Communications  Network. 

At  the  direction  of  Chief  Justice 
Rehnquist,  the  Judicial  Conference's 
committee  structure  was  revised  in 
1987,  giving  more  authority  to  the 
Executive  Committee,  which  now 
develops  the  Judiciary's  annual 
spending  plan  and  priorities.  In  turn, 
the  Conference  created  the  Economy 
Subcommittee  of  the  Committee  on 
the  Budget  to  identify  opportunities 
to  reduce  costs.  In  1993,  we  coordi- 
nated an  effort  to  identify  cost- 
containment  efforts,  and  many  of  the 
resulting  ideas  are  being  used  by  the 
courts.  We  actively  solicit  court 
advice  through  a  network  of  advi- 
sory groups,  whose  membership  is 
drawn  from  the  courts.  Two  years 
ago  we  developed  new  guidelines 
for  the  advisory  groups  that  will 
increase  participation,  responsibili- 
ties, and  their  voice  on  policy 
matters.  Within  the  AO,  we've 
initiated  an  independent  personnel 
system,  and  a  planning  and  manage- 
ment objectives  system. 

I  have  never  appeared  in  a 
courtroom  or  practiced  law.  How- 
ever, as  I  told  Chief  Justice  Burger 
ten  years  ago,  I  believe  I  bring  to  the 
director's  job  some  solid  manage- 
ment skills  as  well  as  a  working 
knowledge  of  the  way  Washington 
operates.  I  believe  these  qualities 
have  helped  create  a  streamlined, 
innovative,  and  effective  AO. 

Qlf  you  had  to  name  one 
•   critical  event  that  has  most 
changed  the  federal  Judiciary  during 
your  tenure,  what  would  it  be? 

A      I  think  it  is  fortunate  that 
•   there  is  no  one  single  event 
that  has  significantly  altered  the 
federal  Judiciary.  Instead,  we've 
experienced  a  gradual  process  of 
change  that  has  come  usually  after 
due  reflection  and  study.  Certainly 
the  Federal  Courts  Study  ~* 
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Committee  and  the  Conference's 
Long  Range  Planning  Committee  are 
two  prime  examples.  Congress 
continues  to  consider  and  enact 
improvements  recommended  by  the 
Study  committee.  I  suspect  the  Long 
Range  Plan,  when  it  is  approved  in 
its  final  form,  will  serve  as  a  valuable 
blueprint  for  the  Judiciary  for  some 
time  to  come.  There  are  numerous 
pieces  of  legislation  that  have 
impacted  the  way  the  courts  do  their 
business.  The  Civil  Justice  Reform 
Act  and  an  assortment  of  crime  bills 
are  prime  examples. 

Perhaps  the  hallmark  of  the  last 
decade  was  growth.  An  increase  in 
and  the  changing  nature  of  that 
work  have  altered  the  landscape  of 
the  Judiciary.  In  many  areas,  the 
courts  simply  have  been  unable  to 
keep  pace.  For  instance,  at  the  circuit 
level,  the  number  of  appeals  filed 
went  up  45  percent  since  1985,  yet 
the  number  of  judgeships  rose  by 
only  26  percent.  While  the  number  of 
criminal  filings  at  the  trial  level  went 
up  only  15  percent  over  the  last  ten 
years,  the  number  of  persons  under 
supervision  grew  by  35  percent. 
Perhaps  even  more  important,  is  the 
changing  nature  of  the  criminal 
caseload  and  the  demands  complex 
cases  with  multiple  defendants  place 
on  judges  and  court  staff.  We  have 
not  always  enjoyed  adequate  fund- 
ing to  meet  these  needs,  and  twice 
over  the  past  ten  years  the  funds 
available  to  pay  lawyers  appointed 
to  represent  indigent  defendants 
under  the  Criminal  Justice  Act  have 
been  depleted. 

But  there  also  is  some  good  news. 
The  total  Judiciary  budget  went  from 
just  over  $1  billion  in  1985  to  close  to 
S3  billion  in  1995.  District  judges 
salaries  rose  from  $78,700  to  $133,600 
over  the  past  ten  years,  with  other 
judicial  officers  enjoying  similar 
increases.  The  staff  in  court  clerks' 
offices  has  gone  from  6,774  to  10,609; 
and  probation  and  pretrial  services 
staff  went  up  from  3,272  to  6,742. 


In  his  ten  years  as  director  of  the  AO,  L.  Ralph  Mecham  has  frequently  testified  before  Congress 
on  matters  of  interest  to  the  judiciary . 


The  AO  has  felt  the  growth  in  the 
courts,  as  our  responsibilities  also 
have  expanded.  However,  over  the 
past  ten  years  our  share  of  the 
Judiciary's  resources  actually  has 
declined.  In  1985,  the  AO's  appro- 
priation represented  2.77  percent  of 
the  Judiciary's  appropriation.  Ten 
years  later  the  AO's  share  is  1.64 
percent — a  drop  of  41  percent. 

So,  while  I  am  unable  to  single 
out  an  event  that  has  altered  the 
Judiciary  over  the  past  decade,  there 
certainly  have  been  many  changes. 
The  Judiciary  I  see  today  is  asked  to 
do  more  with  less  than  the  system  I 
witnessed  when  I  joined  the  AO  in 
1985. 

Q#  What  issues  do  you  see 
•  looming  on  the  horizon  in 
the  next  ten  years? 

A.  Unfortunately,  some  of  the 
•  hurdles  we've  faced  over  the 
previous  ten  years  will  continue  to 
plague  us.  While  Congress  has 
generally  recognized  the  unique 
funding  needs  of  the  Judiciary, 
budget  cuts  are  the  order  of  the  day. 
For  some  time  to  come  we  can  expect 
to  receive  less  than  we  need  in  terms 
of  funding.  It  is  a  cause  for  grave 
concern  that  federal  judges  have  not 
received  a  pay  raise  in  three  years.  It 


does  not  take  too  many  such  set- 
backs before  the  Judiciary  fails  to 
attract  and  retain  the  caliber  of 
judges  it  needs  and  deserves.  Cer- 
tainly a  similar  situation  existed 
prior  to  1989.  We  need  to  be  vigilant 
in  our  efforts  to  ensure  it  does  not 
happen  again.  And  while  the  Judi- 
ciary has  little  influence  in  how  and 
when  judicial  vacancies  are  filled, 
the  number  of  vacancies  that  go 
unfilled,  sometimes  for  years, 
creating  judicial  emergencies  on 
several  courts,  should  be  a  continued 
matter  of  concern. 

Meanwhile,  we  can  expect  Con- 
gress to  add  to  the  judicial  workload 
with  legislation  creating  new  federal 
crimes,  which  in  turn  increases  the 
number  of  people  public  defenders 
defend  and  the  probation  population 
the  Judiciary  oversees.  We  are  facing 
the  question  of  a  funding  rescission 
and  a  possible  construction  morato- 
rium in  building  courthouses.  We 
should  do  our  best  to  educate 
Congress  on  the  impact  of  such 
actions. 

We  also  will  need  to  come  to 
terms  with  our  relationship  with  the 
GSA.  While  we  have,  I  believe, 
shown  innovation  in  our  approach 
through  projected  space  needs  and 
publication  of  the  U.S.  Courts  Design 
See  Interview  on  page  12 
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Interview  continued  from  page  11 
Guide,  the  GSA  maintains  its 
hold  on  the  real  property  lead 
reins.  As  I  have  said  before  to 
Congress,  we  are  simply  suppli- 
cants in  courthouse  construction. 
In  the  years  to  come,  it  may  be 
necessary  to  review  this  relation- 
ship. 

The  court  security  budget 
went  from  $25  million  and  828 
court  security  officers  in  1985  to 
$97  million  and  2,182  court 
security  officers  in  1995.  Never- 
theless, the  climate  today  forces 
security  to  be  a  large  concern  for 
anyone  who  works  in  a  federal 
courthouse.  Sadly,  more  and 
more  judges  are  subjected  to 
threats  and  danger,  not  only  in 
the  courthouses,  but  also  away  from 
the  courts.  We  will  continue  to  work 
closely  with  the  U.S.  Marshals 
Service  and  Congress  in  this  area. 
There  simply  are  no  short-cuts  to  be 
taken  here.  Court  security  must  be 
fully  adequate. 

The  General  Accounting  Office  is 
conducting  at  least  a  dozen  studies 


Director  Mecham  spoke  at  the  dedication  of  the  Thur 
Marshall  Federal  Judiciary  Building  in  1992. 

and  investigations,  all  for  a  branch  of 
government  that  receives  less  than 
2/10  of  1  percent  of  federal  expendi- 
tures. An  inordinate  amount  of 
judicial  and  staff  time  and  resources 
are  required  to  comply  with  these 
uncoordinated  and  seemingly 
unending  GAO  reviews.  I  suspect 
that  no  one  in  Congress,  where  these 


studies  ostensibly  originate,  is 
aware  of  all  of  the  judiciary 
reviews  that  are  ongoing  or  the 
serious  negative  effect  they  have 
upon  our  ability  to  do  our  work. 
While  Congress  generally  has 
been  understanding  and  respon- 
sive to  the  Judiciary's  needs,  we 
must  continue  to  educate  and 
inform  the  other  two  branches  of 
the  unique  responsibilities  the 
courts  possess.  We  all  have  a  role 
here.  Too  often  the  Judiciary  is 
the  forgotten  branch.  If  there  is  a 
budget  summit  and  the  legisla- 
tive and  executive  branches  are 
present,  we  also  should  be  there. 

Finally,  as  director  of  the  AO 
and  secretary  to  the  Judicial 
Conference,  I  will  continue  to  do 
everything  possible  to  carry  out  the 
policies  as  they  are  approved  by  the 
Conference.  The  "four  Es"  will  be 
our  guiding  light;  we  will  strive  to 
accomplish  our  job  expeditiously, 
efficiently,  economically  and  effec- 
tively. I  await  the  challenges  of  my 
second  decade,  ^t 
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Varren  Burger  Leaves  Imprint  on  the  Judiciary 


tWi 


ie  Chief  Justice  and  associate  justices  of  the  Supreme  Court  gathered  on  the  steps  of  the  court 
Retired  Chief  Justice  Warren  E.  Burger  was  brought  to  lie  in  repose  in  the  Great  Hall. 


When  Retired  Chief  Justice  War- 
en  E.  Burger  passed  away  late  last 
lonth  he  left  behind  a  lasting  im- 
rint;  on  the  administration  of  the 
ation's  courts.  During  his  17-year 
?nure  as  Chief  Justice  of  the  United 
tates,  federal  and  state  courts  and 
neir  related  administrative  agencies 
?lt  and  benefited  from  his  influence. 

Chief  Justice  William  H. 
lehnquist  said  that  Burger  "will  long 
e  remembered  as  a  major  contribu- 
3r  to  the  decisional  law  of  this  court 
and  as]  an  innovative  reformer  of 


the  administration  of  justice."  Presi- 
dent Clinton  praised  Burger  as  a 
"strong,  powerful,  and  visionary 
chief  justice." 

As  the  leader  of  the  judicial 
branch,  Burger  was  concerned  with 
court  management  and  efficiency. 
He  was  a  strong  advocate  of  court 
administrators  and  supported  the 
creation  of  the  office  of  circuit  execu- 
tive. Burger  helped  bring  technology 
into  the  courts  and  pushed  for 
streamlined  court  docketing. 

See  Burger  on  page  4 


Congress  Moves  on  Antiterrorism  Bills 
A  Nation  Pays  Tribute  to  Warren  Burger 
Courts  of  Appeals  Facilitate  Pro  Se  Cases 


Judiciary  Funding 
Goes  Before  Congress 

When  the  House  and  Senate 
return  from  their  July  4  recess,  the 
attention  of  both  bodies  will  turn  to 
fiscal  matters,  providing  the 
Judiciary  with  a  clearer  view  of  its 
fiscal  year  1995, 1996,  and  long-term 
budget  prospects. 

In  late  June,  the  House  Com- 
merce, Justice,  State,  the  Judiciary, 
and  Related  Agencies  Subcommittee 
marked-up  its  FY  96  appropriations 
bill.  The  subcommittee  funded  the 
Judiciary  at  4.3  percent  over  the  FY 
95  enacted  level.  In  comparison,  the 
subcommittee  gave  the  Department 
of  Justice  a  slightly  smaller  increase 
of  4  percent,  cut  the  Department  of 
Commerce  by  20  percent,  and 
reduced  the  Department  of  State 
and  other  international  accounts  by 
9  percent. 

The  subcommittee  provided  no 
funding  for  Post  Conviction 
Defender  Organizations  or  the  State 
Justice  Institute.  The  FY  96  funding 
measure  is  expected  to  be  taken  up 
by  the  House  Appropriations 
Committee  on  July  1 1  and  come 
before  the  full  House  on  July  18. 

Also  in  late  June,  the  House 
Subcommittee  on  Treasury,  Postal 
Service,  and  General  Government 
marked-up  its  FY  96  appropriations 
See  Funding  on  page  6 
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Congress  Moves  on  Antiterrorism  Bills 


In  the  aftermath  of  the  April 
bombing  of  the  Alfred  P.  Murrah 
Building  in  Oklahoma  City,  the  ex- 
ecutive and  legislative  branches 
moved  legislation  that  would  ad- 
dress the  threat  of  terrorism.  Presi- 
dent Clinton  already  had  proposed 
the  Omnibus  Counterterrorism  Act 
of  1995  in  February,  part  of  the  initia- 
tive addressing  international  terror- 
ism announced  in  his  State  of  the 
Union  Address  that  would 
"strengthen  the  United  States'  hand 
in  combating  terrorists. . ."  Following 
the  Oklahoma  attack,  the  President 
attached  $1.25  billion  in  enhance- 
ments to  the  package. 

On  June  7,  the  Senate  passed  S. 
735,  the  Comprehensive  Terrorism 
Prevention  Act  of  1995,  on  a  91  to  8 
vote.  The  House  leadership  followed 
by  introducing  its  own  bill,  H.R. 
1710,  the  Comprehensive  Antiterror- 
ism Act  of  1995.  The  House  Judiciary 
Committee  approved  the  bill  on  June 
20.  The  full  House  failed  to  pass  the 
legislation  before  the  July  4th  recess. 
Similarities  in  the  existing  versions 
of  the  bills  and  widespread  support 
among  members  may  mean  that  a  fi- 
nal version  of  the  bill  could  reach  the 
President  before  the  August  recess. 

Unlike  the  House  bill,  the  Senate's 
antiterrorism  bill,  S.  735,  contains 
provisions  on  habeas  corpus  reform. 
(See  box  on  page  3.)  The  Senate  bill 
also  authorizes  an  appropriation  to 
the  Judiciary  of  $4  million  for  each 
fiscal  year  from  1996  to  2000.  When 
the  House  and  Senate  finally  meet  to 
conference  the  bills,  it  is  hoped  this 
funding  may  increase  to  reflect  an- 
ticipated needs,  in  keeping  with  cur- 
rent estimates  of  how  the  legislation 
will  impact  the  courts. 

As  drafted,  both  the  Comprehen- 
sive Antiterrorism  Act  of  1995,  S. 
735,  and  H.R.  1710  would: 

■  Create  a  new  federal  crime  for 
committing  international  terrorism 
within  the  U.S. 
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■  Increase  penalties  for  conspira- 
cies to  commit  terrorist  offenses  and 
increase  penalties  for  certain  terror- 
ism crimes.  The  Senate  and  House 
bills  include  a  mandatory  penalty  for 
transferring  an  explosive  material 
knowing  it  will  be  used  to  commit  a 
crime  of  violence,  and  enhance  pen- 
alties for  use  of  explosives  or  arson 
crimes. 

■  Establish  a  special  court  to  hear 
and  decide  cases  in  the  removal  of 
alien  terrorists,  which  would  have 
powers  to  shield  classified  informa- 
tion from  defendants,  who  would  re- 
ceive only  a  summary  of  charges. 
Five  judges,  appointed  by  the  Chief 
Justice  of  the  U.S.  would  sit  on  this 
court. 

■  Prohibit  the  Attorney  General 
from  granting  asylum  to  alien  terror- 
ists. Both  the  Senate  and  House  bills 
would  deny  visas  to  certain  people 
who  belong  to  groups  suspected  of 
terrorism  or,  in  some  cases,  who 


come  from  countries  that  sponsor 
terrorism; 

■  Prohibit  fund-raising  for  any 
foreign  organization  designated  by 
the  President  as  engaging  in  terrorist 
activities; 

■  Expand  federal  wiretap  autho- 
rization for  interceptions  of  commu- 
nications in  certain  terrorism-related 
offenses.  The  House  bill  would  give 
federal  officers  expanded  authority 
for  roving  wiretaps  and  enhanced  a< 
cess  to  telephone  billing  records; 

■  Tag  plastic  explosives  to  make 
them  detectable;  and 

■  Authorize  $1.8  billion  over  fivt 
years  for  an  enhanced  antiterrorism 
effort  at  both  the  federal  and  the 
state  levels. 

The  House  and  Senate  bills  also 
give  the  authority  to  the  Attorney 
General  to  request  military  assistanc 
with  respect  to  offenses  involving 
biological  and  chemical  weapons. 


Court  Improvements  Bill  Introduced 


Representative  Carlos  J. 
Moorhead  (R-CA),  chair  of  the 
House  Subcommittee  on  Intellec- 
tual Property  and  Judicial  Adminis- 
tration, and  Representative  Patricia 
Schroeder  (D-CO),  the  ranking 
member  of  the  subcommittee,  have 
introduced  H.R.  1989,  the  Federal 
Courts  Improvement  Act  of  1995.  It 
is  anticipated  that  the  bill  will  be  in- 
troduced soon  in  the  Senate. 

The  House  bill  contains  numer- 
ous improvements  in  the  operation 
and  administration  of  the  federal 
courts.  It  does  not  contain  a  repeal 
of  section  140,  which  bars  annual 
cost-of-living  adjustments  in  pay 
for  federal  judges  except  as  specifi- 
cally authorized  by  Congress. 

In  his  letter  transmitting  the  leg- 


islation, Administrative  Office  Direc 
tor  L.  Ralph  Mecham  said  it  will 
"have  a  significant  impact  on  both 
the  criminal  and  civil  operations  of 
the  courts  and  will  enhance  the 
delivery  of  justice  in  the  federal 
system." 

Among  the  provisions  contained 
in  the  House  bill  is  the  authority  for 
probation  and  pretrial  services  offic 
ers  to  carry  firearms;  a  $30  increase 
in  the  civil  filing  fee;  a  $25,000  in- 
crease in  the  jurisdictional  amount 
for  diversity  cases;  a  modified 
Rule  of  80  to  allow  judges  to  take  se 
nior  status  at  age  60;  and  an  amend- 
ment to  the  Criminal  Justice  Act 
that  would  increase  the  number 
of  districts  served  by  defender 
organizations. 


Habeas  Corpus  Reform  in  the  Senate  Antiterrorism  Bill 


While  the  Senate  and  House 
intiterrorism  bills  share  many  simi- 
ar  provisions,  only  the  Senate  bill 
ontains  provisions  dealing  with 
labeas  corpus  reform.  The  House 
fceviously  passed  H.R.  729  with  its 
<u  n  version  of  habeas  reform. 

S.  735,  as  passed  by  the  Senate, 
ncludes  provisions  that  would: 

■  establish  a  one-year  time 
rame  for  filing  of  habeas  petitions 
or  state  and  federal  prisoners; 

■  make  substantial  changes  to 
he  right  of  appeal  by  requiring  a 
errificate  of  appealability  to  be  is- 
ued  prior  to  appealing  a  habeas 
lecision  and  requiring  a  substantial 
howing  of  the  denial  of  a  constitu- 
ional  right; 

■  make  extensive  changes  to 
urrent  U.S.C.  section  2254,  includ- 
ing limits  on  the  power  of  federal 
ourts  to  order  new  evidentiary 
learings;  and 

■  place  limits  on  successive 
>etitions  by  both  state  and  federal 
>risoners. 

S.  735  also  establishes  special  ha- 
>eas  corpus  procedures  in  capital 
ases  that  would  create  an  "opt-in" 
)rocedure  for  states  establishing 
>y  statute,  rule  of  its  court  of  last 
esort,  or  another  agency  autho- 
red by  state  law,  a  mechanism  for 
he  appointment,  compensation, 
ind  payment  of  reasonable  litiga- 
ion  expenses  of  counsel  in  state- 
)ost  conviction  proceedings 
)rought  by  indigent  prisoners. 

For  "opt-in"  states,  S.  735  would: 

■  set  time  limits  on  the  filing  of 
habeas  petitions  by  state  prisoners; 

■  place  limits  on  successive 
petitions  except  in  limited  circum- 
stances; 

■  provide  for  a  mandatory  stay 
)f  execution; 


■  limit  the  scope  of  federal 
review;  and 

■  set  time  limits  on  the  federal 
district  courts  and  courts  of  ap- 
peals for  deciding  habeas  petitions. 

A  district  court  would  have  to 
render  a  final  determination  and 
enter  a  final  judgment  not  later 
than  180  days  after  the  date  on 
which  the  application  is  filed,  al- 
though one  additional  30-day  de- 
lay is  permitted  under  certain  cir- 
cumstances. A  court  of  appeals 
would  have  to  act  no  later  than  120 
days  after  the  date  on  which  the  re- 
ply brief  is  filed.  The  Administra- 
tive Office  is  required  to  submit  an 
annual  report  to  Congress  on  com- 
pliance with  these  time  limitations. 

S.  735  also  makes  these  special 
habeas  corpus  procedures  in  capi- 
tal cases  applicable  to  state  unitary 
review  procedures  if  an  "opt-in" 
state  makes  its  mechanism  for  the 
appointment,  compensation,  and 
payment  of  reasonable  litigation 
expenses  of  competent  counsel  ap- 
plicable to  the  unitary  review 
procedure. 

S.  735  would  limit  the  scope  of 
habeas  review  in  the  federal  courts 
by  preventing  federal  courts  from 
awarding  habeas  relief  on  the  basis 
of  a  claim  that  was  adjudicated  on 
the  merits  in  state  court,  unless  the 
adjudication  of  the  claim  resulted 
in  a  decision  that  was  "contrary  to, 
or  involved  an  unreasonable  appli- 
cation of,  clearly  established  Fed- 
eral law,  as  determined  by  the  Su- 
preme Court  of  the  United  States" 
or  "resulted  in  a  decision  that  was 
based  on  an  unreasonable  determi- 
nation of  the  facts  in  light  of  the 
evidence  presented  in  the  State 
court  proceeding." 


AJS  to  Administer 
Devitt  Award 

The  American  Judicature  Society 
(AJS)  has  announced  that  it  will  take 
on  the  responsibility  of  admin- 
istering the  annual  Edward  J.  Devitt 
Distinguished  Service  to  Justice 
Award.  The  award  recognizes  ex- 
ceptional service  to  the  federal  Judi- 
ciary. The  1995  winner  was  Judge 
Milton  Pollack  (S.D.  N.Y.). 

"The  American  Judicature  Soci- 
ety is  honored  to  direct  this  most 
prestigious  award  program,"  said 
the  group's  executive  vice-presi- 
dent, Frances  K.  Zemans.  "The  pro- 
gram complements  the  society's 
longtime  effort  to  support  judicial 
excellence." 

Founded  in  1913,  AJS  is  an  inde- 
pendent national  nonprofit  organi- 
zation of  judges,  lawyers,  and  lay 
members  of  the  public  who  support 
improvements  in  the  justice  system 
at  all  levels.  Its  work  includes  im- 
proving judicial  selection  methods 
and  promoting  the  highest  stan- 
dard of  conduct  and  ethics  in  the 
courts. 

AJS  will  organize  and  oversee  the 
selection  process  for  the  Devitt 
Award.  Egan,  Minnesota,  legal  pub- 
lisher West  Publishing  Co.,  which 
previously  handled  the  award's  ad- 
ministration, will  continue  to  pro- 
vide funding. 

The  award,  presented  every  year 
since  1982,  is  named  for  the  late 
Judge  Devitt,  former  chief  judge  of 
the  U.S.  District  Court  for  the  Dis- 
trict of  Minnesota.  All  Article  III 
judges  are  eligible  recipients,  and 
anyone  can  submit  nominations. 

The  winner  is  selected  by  a  com- 
mittee of  judges.  This  year's  com- 
mittee was  chaired  by  Associate  Jus- 
tice Anthony  M.  Kennedy  (S.C.)  and 
composed  of  Chief  Judge  Richard 
Arnold  (8th  Cir.)  and  Chief  Judge 
Sarah  Barker  (S.D.  Ind.). 
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The  Third  Branch 
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Burger  continued  from  page  1 

"By  making  the  judicial  system 
more  productive,  we  are  making  the 
federal  courts  accessible  to  all  Ameri- 
cans at  less  personal  financial  ex- 
pense and  less  emotional  expense — 
all  in  addition  to  saving  citizens' 
taxes,"  Burger  said  in  1973. 

During  his  tenure,  numerous  enti- 
ties dedicated  to  the  improvement  of 
justice  were  created,  including  the 
National  Center  for  State  Courts, 
the  Institute  for  Court  Manage- 
ment, the  American  Inns  of 
Courts,  and  the  Supreme  Court 
Historical  Society. 

Burger  worked  closely  with  the 
American  Bar  Association  and  its 
committees  and  regularly  ad- 
dressed the  association  at  its  mid- 
year meeting.  Burger  also  recog- 
nized the  value  of  establishing  a 
continuing  dialogue  between  fed- 
eral and  state  judges,  and  as  a  re- 
sult, helped  create  the  Federal- 
State  Judicial  Councils.  When 
discussing  the  relationship  be- 
tween state  and  federal  judges, 
Burger  often  said,  "We  are  not  in 
separate  institutions;  we  are  all  in 
the  same  church,  just  occupying 
different  pews." 

In  a  September  1988  interview 
with  The  Third  Branch,  Burger  re- 
flected on  his  successes  and  fail- 
ures. He  was  a  strong  and  fre- 
quent advocate  of  the  establish- 
ment of  an  intermediate  appellate 
court  to  ease  the  workload  of  the 
Supreme  Court.  But  the  proposal 
never  advanced.  "Apathy  and  inertia 
seem  to  surround  proposals  for  ap- 
proving the  administration  of  justice 
unless  there's  a  driving  force  behind 
them,"  Burger  said  in  the  interview. 

Burger's  interests  and  influence 
went  well  beyond  the  courtroom.  He 
pushed  for  prison  reform  and  the 
prison  industries  program.  "It  makes 
no  sense  to  put  people  in  prison  and 
not  train  them  to  do  something  con- 
structive," Burger  said.  In  the  area  of 
judicial  compensation,  he  said,  "My 


regret  is  that  we  weren't  able  to 
break  this  linkage  between  congres- 
sional salaries  and  judges'  compen- 
sation." 

Burger's  impact  was  felt  by  courts 
at  all  levels.  Recognizing  the 
workload  demands  placed  on  the 
Chief  Justice,  in  1972  Burger  secured 
congressional  approval  to  create  the 
office  of  the  administrative  assistant 
to  the  chief  justice.  The  following 


(L  to  R)  In  1992,  AO  Director  L.  Ralph  Mecham 
visited  with  Retired  Chief  Justice  Warren  E.  Burger. 
In  his  retirement,  Burger  continued  to  demonstrate 
his  deep  interest  in  the  Judiciary. 

year  his  assistant,  Mark  Cannon,  rec- 
ommended and  Burger  supported  the 
creation  of  the  Judicial  Fellows  pro- 
gram. Burger  is  responsible  for  cut- 
ting the  time  for  Supreme  Court  oral 
arguments  from  two  hours  to  one 
hour  per  case  and  for  changing  the 
court's  straight  bench  to  its  current 
curved  wings. 

As  part  of  his  constant  effort  to  im- 
prove court  operations,  Burger  advo- 
cated various  studies  of  the  courts. 
Perhaps  the  best  known  was  the  Com- 


mission on  Revision  of  the  Federal 
Court  Appellate  System,  known  as  thi 
Hruska  Commission.  Burger  was  a 
force  behind  the  Pound  Conference,  a 
two-day  meeting  in  1976  named  after 
former  Harvard  Law  School  Dean 
Roscoe  Pound  and  cosponsored  by  th 
Judicial  Conference,  the  Conference  o 
Chief  Justices,  and  the  ABA. 

Burger  was  a  frequent  critic  of  the 
legal  profession  and  its  declining  pub 
lie  image.  He  found  lawyer  adver- 
tising distasteful,  lamented  the  ris 
in  discovery  abuse,  and  found 
many  lawyer  discipline  systems  tc 
be  inadequate.  Burger  once  esti- 
mated that  up  to  one-half  of  all 
lawyers  entering  court  were  not 
adequately  trained  to  fully  repre- 
sent their  clients. 

He  was  a  great  supporter  of  the 
Administrative  Office  and  looked 
to  the  AO  to  play  the  principal  rol 
to  support  the  Judiciary  at  the  na- 
tional level.  AO  Director  L.  Ralph 
Mecham  said,  "The  Judicial  Con- 
ference, the  federal  judicial  systen 
and  the  nation  all  benefited  from 
the  exceptional  knowledge,  guid- 
ance, and  foresight  of  Warren 
Burger,  a  great  leader  whom  I  wai 
privileged  to  serve  and  came  to 
know  as  a  valued  friend." 

When  Burger  left  the  court  in 
1986  to  head  the  Commission  on 
the  Bicentennial  of  the  Constitu- 
tion, he  threw  all  of  his  energy  be- 
hind the  project  and  helped  orga- 
nize one  of  the  largest  celebration; 
in  the  nation's  history. 
Upon  his  retirement,  the  Judicial  Cor 
ference  adopted  a  resolution  honorin 
Burger.  In  part,  the  resolution  recog- 
nized the  Chief  Justice  for  his  "un- 
precedented and  unflagging  efforts  I 
improve  the  legal  system  [that]  have 
left  an  unmatched  legacy  of  efficient 
administration  in  the  federal  Judicial 
despite  the  constant  growth  in  de- 
mand placed  on  the  judicial  system." 
He  presided  over  34  meetings  of  the 
Judicial  Conference. 
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A  Nation  Pays  Tribute  to  Retired  Chief  Justice  Warren  Burger 

Retired  Chief  Justice  Warren  E.  Burger  was  eulogized — during  services  at  the  National  Presbyterian  Church  in  Washington, 
B.C.,  and  on  the  floor  of  Congress — by  many  of  the  people  who  had  known  and  worked  with  him  during  a  career  that  spanned  six 
decades.  Their  remarks,  excerpted  here,  attest  to  the  extraordinary  life  and  heart  of  the  15th  Chief  Justice  of  the  United  States. 


Chief  Justice  William  H.  Rehnquist 

"(T]o  him  it  was  not  enough  to  simply  lay  down  the  principle  from  on  high:  the  system 
of  justice  which  would  administer  these  principles  was  staffed  by  fallible  human  beings, 
and  he  bent  his  efforts  to  see  that  these  people  had  all  the  help  in  the  way  of  training  and 
education  that  they  could  in  order  to  succeed  in  their  difficult  task." 


Associate  Justice  Sandra  Day  O'Connor 

"Little  did  I  think.  .  .  that  I  might  one  day  serve  as  an  associate  justice  and  have  an 
opportunity  to  know  and  work  directly  with  the  Chief  Justice  until  his  retirement  in  1986. 
He  was  so  kind  and  considerate  to  me  when  I  arrived  at  the  court.  From  my  investiture  in 
September  1981,  when  he  took  my  arm  and  led  me  down  the  steps  at  the  front  of  the  Court 
to  confront  the  battery  of  press,  until  his  retirement,  he  was  always  willing  to  discuss  the 
issues  and  the  problems,  and  to  share  his  common  sense  and  practical  ideas. 

I  have  always  believed  that  one  can  serve  God  by  trying  to  improve  the  world  about  us, 
by  caring  for  our  families  and  others,  and  by  serving  our  community  and  our  nation. 
Warren  Burger  did  all  of  this  and  more — as  well  as  anyone  could.  " 
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Judge  J.  Michael  Luttig  (4th  Circuit) 

Former  law  clerk  to  Chief  Justice  Warren  E.  Burger 

"We,  too,  saw  a  'visionary.'  A  traditional,  conventional  man,  but  a  man  who,  from  his 
professional  days  in  St.  Paul,  was  never  comfortable  doing  it  'that  way'  just  because  'it  had 
always  been  done'  'that  way.'  A  man  who,  although  inspired  by  history,  was  never  fearful 
of  challenging  even  the  tried  and  tested,  which  he  frequently  did  with  that  familiar  twinkle 
in  his  eye." 


Senator  Robert  J.  Dole  (R-KS) 

"[WJarren  Burger  authored  over  244  majority  opinions  and  assigned  over  1,000  others. 
Like  most  Americans,  I  agreed  with  some  of  these  opinions,  especially  those  that  restored 
a  sense  of  balance  to  our  criminal  justice  system — and  disagreed  with  others.  But  I  never 
doubted  Warren  Burger's  devotion  to  his  country.  And  I  never  doubted  his  devotion  to 
making  our  judicial  system  and  our  courts  run  more  efficiently." 


Senator  Howell  T.  Heflin  (D-AL) 

"[I]  always  looked  to  Justice  Burger  as  a  true  leader  in  improving  the  administration  of 
justice.  .  .  .  He  believed  that  the  process  of  the  law  was  important  to  preserving  its 
substance.  He  strove  to  make  the  courts  run  better.  .  .  [H]e  promoted  the  streamlining  of 
court  procedures.  He  has  been  called  the  guiding  force  in  helping  State  courts  improve 
their  judicial  administration." 
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Funding  continued  from  page  1 
bill,  which  contains  funding  for 
courthouse  construction.  The 
subcommittee  agreed  to  provide  40 
percent  of  the  funding  requested  for 
12  courthouses,  but  declined  to 
provide  any  money  for  six  projects 
that  it  viewed  as  new  starts.  It  is 
uncertain  when  the  full  committee 
will  take  up  the  legislation. 

A  separate  matter  before  Congress 
relates  to  the  emergency  sup- 
plemental/rescission bill.  An  earlier 
version  of  the  contentious  legislation 
had  been  vetoed  by  the  President. 
Prior  to  the  July  4  recess  a  new 


supplemental/rescission  bill  passed 
the  House,  but  was  held  up  in  the 
Senate  over  debate  on  social  issues. 
The  Judiciary  funding  in  the  new 
version,  H.R.  1944,  is  identical  to  the 
bill  the  President  vetoed.  It  provides 
$16.64  million  to  enhance  the  security 
of  judges  and  court  staff.  The 
legislation  also  rescinds  $58  million  in 
funds  for  four  federal  courthouse 
construction  projects.  Unless  the 
Senate  changes  the  new  bill 
dramatically,  it  is  anticipated  that  it 
will  be  signed  by  the  President. 

The  House  and  Senate  also  have 
adopted  the  conference  report  on  H. 


Con.  Res.  67,  which  sets  forth  the 
plan  to  balance  the  federal  budget 
over  the  next  seven  years.  Since  the 
budget  resolution  is  not  legislation,  it 
is  not  submitted  to  the  President  for 
signature.  Instead,  the  resolution 
contains  assumptions  that  require 
further  action  by  authorizing  or 
appropriating  committees  to  reach 
the  goal  of  a  balanced  budget  by  the 
year  2002.  Because  the  President  was 
not  a  part  of  the  negotiations  over 
the  resolution,  it  is  expected  that  he 
will  exercise  the  powers  available  to 
him  when  legislation  to  implement 
the  plan  is  considered.  £*^ 


7- Year  Balanced  Budget  Resolution 


Provision 

7-Year  Administration  of  Justice 
Budget  Authority 
Budget  Outlays 

7-year  pay  freeze  for  members  of 
Congress,  federal  judges,  and 
Senior  Executive  Service 


Building  construction 

Post  Conviction 
Defender  Organizations 

Retiree  pensions  based  on 

high  five  years,  not  high  three  years 

Employee  retirement  contribution 
up  by  2.5% 

Reduction  in  federal  agency 
overhead  expenses 

Legal  Services  Corp. 

State  Justice  Institute 

U.S.  Parole  Commission 

Violent  Crime  Reduction  Trust  Fund 

Health  Benefits 


House 


Senate 


Conference 


$116  billion 
$117.3  billion 

$150.5  billion 
$151.4  billion 

$143.2  billion 
$139.6  billion 

No 

Yes 

Funding  levels 
assume  savings, 
but  committees  not 
instructed  to  enact 
pay  freeze 

7-Year  moratorium 

25%  Reduction 

30%  Reduction 

Eliminate 

No  Change 

Returned  to  committee 

Yes 

Yes 

Yes 

21/2%  increase 

No 

1  /2%  over  3  years 
Assumes  $29  billion 

Yes,  no  specific  $ 

15%  Reduction 

savings  over  7  years 

Eliminate 

65  %  Reduction 

Returned  to  committee 

Eliminate 

No  Change 

Eliminate 

Eliminate 

No  Change 

Eliminate 

Reductions 

Fully  funded 

Substantial  funding 

Status  quo 

Imposes  fixed  cap 
on  govt,  contribution 

Takes  Senate  assumption 

Third  Branch     m    July 


isnonv 


z 
< 

< 
IE 


« 

H 

I     3 

1-1   ** 

(*«   c 
o 

rH  I 


•a 

3 


■a 


c 

3    ^ 

H-g 

ON    § 


M 


xmr 


.'■- ■■••>.f< 


»  «   3' 3   o 


to     n 


O      01      TO 


I— i      (/I       U) 


,-  iu  vj 

SL  ^  ~ 

3t  re  G 

3^,  en  3 


3-  o 

—    3 
en      (A 


01      0) 

3 


-3 

c 

a-  C 

a  ^  2.  n 


H   09 


&.    01      TO      -    ^    fi 


3"  ^ 

5' 

3 


a 

m 

►3 

m 

3-    TO     3* 

,   o)  -a   =: 


2   s-  i« 
i— *    to     m 


c 

3 

3  3 

St  ^ 

TO    o. 


TO  r» 
n  £ 
.      TO 


►^    ST  <*> 

>s~  a 

sj    3  h. 

O     TO  en 

°13  2 

*0     O  n 

TO     en  «f 


m   3 


3" 
TO      u) 

Sot 
3 


TO      qj 

<  3 
3 
C 

3 


—    rr    _i    3.  T3 

^i   or   M   hi-,  i-ii 


3?  "0 


3".  O 

o  ^ 

3  O 

»  ff 

O  TO 

th  ere 

TO  3 

TO  w 


to  ru 

IT  TO 

S".  5-  sh 

3  3 


oi     n     — 


1    3    £ 


i-h  37  5    a"  to    * 


H.  o  a-  a  &  3 


TO 

TO 

& 

01 
T3 
*T3 


X 

3-  ^3 
a,  2 
3    ^ 


a  to    m. 
B    2.  2 

3-     3      •*> 


3     P. 


3.   to 


3 
0Q     TO 


05 


3* 

B)        ft) 


°"  re  K 

3"  i — I  i"* 

o  O  o 

T3  5'  a 


35   3 


3     , 
a"  g 


3     52 


H       rt-     ■! 


3     5. 


a 


S'  3 


n  2 


3 

i-i      "      TO 
O       rt-      it 

3     3*   < 


5   3 

CL    TO 

3 
TO      01 

3  a 

TO 


en 

2     3' 
^<      TO 


m  re 

x  o> 

TO  3 

S  ^    3    5 

3.  ^3    ^3     * 

<  '" 

TO 


3- 
TO 

in 

3^    en 


3 

to'   w 


3 
O 


"3 

O73    re 


3-  a. 


03  o 
O  3 
X      _ 


—  3" 

a  -t  £ 

^  a"  3 

0>  TO  rr 


a"  o 

3 
TO 


C/l    3 

§  s 

7  3- 

5 

r, 


ry    TO 

re    2! 
3    Q. 


'T       rn       ^ 


.re    5' 

^-    re 

?,   3 


B> 


B>       S 


05    i 


?■  S"  3 


r1 
> 


W  05 

o   3 


o    o 

i—    3 
w     </)     3 

2  91      3 

^33 
3-   CL  CTQ 

3  a 

>  2. 

3  "0 

TO 


*  TO 

^     «      Si 

rJ1 


3;   t/i 
ui"    3,' 


> 

3.  ^ 

3  ? 

3  0) 

3  ff. 

3  O 

O  3 

re  SJ 

3  TO 

TO  TO 

i-i  3 

en  cw 

O  u> 
h^    o 

Cg  TO 

to  a 


tn     75     n 


O    BT 


m 

TO 


w  5' 

"    3 


o 

to" 

3 
<' 

Si. 
to" 
3 


n 

c 


r1 

n 

^ 

3 

a 

» 

< 
TO 

C^ 

rn 

n 

n 

=r 

o 

3 

TO 

rr 

TO 

(D 

o  o 
r^   en 

TO  3: 
<  2! 
re,   p 

<^ 

TO 

w^ 

X    ~ 

TO      TO 

to' 
3 


^5  TO 

^  I. 

O  3". 

3  O 

en  3 

£  o 

TO  ^ 

a  3' 

I  s 

3  S-" 

en'  W 

o>  re 

3-  n 

TO  * 

O  TO 

to"  2? 

Si  ? 

7  TO 


►Tl 


TO 

a 

TO 

3-    ^ 


re    2.  3* 

3'   re  f~\ 

3    3  U. 

n  i-t 

to  Q 

^  3 

a  3/ 

TO  N 


n 


3  o 

O  TO 

3  0) 

S.  re 


ft    ?    O- 

5' 
2 

TO 


O 

n 


TO      "" 

S   o 


5' 
cw 

'   3 

3  if 

■S  § 

,    en  3 

;-t-  en 

W  - 

a  i-1 

5'  £. 

OQ  en. 


TO     rD     o 


C/2 


3    FT 


en     J5 

SL  § 

B>    OQ 

a:3 

o 

Bj 


2  > 

g  T3 

crq  "H- 

TO  3? 

3  S 

TO  ' 

a 


^      &-     M-     S 


en 

3 

c 


TO 

a 


^  ^3 

CfQ  o 

&>  en 

2  en 

•  TO 

N  en 

B)  en 

3.  B) 

O 

3 


TO 


i—i    i  en     en 

SS'^'S 

en     g  O     O     - 

3/    o  3     3     * 

h-   n  »)    »i    » 

2-   •  er  cr  to 

H    >  3:    - 

0^3  E 


TO      3 


to'  h  3  ^ 

01      3^     3.     TO 

3     to     3     CL 


2   2  re  3. 

*:■   w  **  v> 

^   en  re  q- 

O-    3-  22.  3 

O  D-  3". 

3  ' 


ft 


<     . 
TO     en 


en 


3  oi 


SV      ^    re 


TO 

a  a 

„     en     8  § 

3    bi  i3  ai 

tr  «■.  (t  i- 

3    o    a.  o 

3.   3    to  3 

2,  ^  S 

to  re 


&■   re 

01      i-l 


?  5' 

►3  2,  to"  <r 

O^    S*  r? 

03  U  I.  re 


a 

a"  « 

2  S 

3!  en 

33  I' 

TO  «■ 

9.  ° 

en  -n 

a.  O 

a  3. 


Bj 


—    <     3 

er 


<_n  3 


TO 


3 
o 


eji 

C20    01 
3 


H    o 


H 

,     01 

a-  3 
3   ^3 


►l!    "-1-   bi     tn     Bi 

m   n    -      3"  " 
^   C    u    ?    r 


O"    en 


TO   ^  i 


re     St 


i-i  en  O 

2  c  *•  - 

TO  3  re  rt' 

y?  to  o*  y 


TO     - 

?i    01 


TO 
TO 
ST 

5' 
OQ 

01 
13 
^3 


0<3 


0  3  *fl 

01  to  O 
3".  TO  2. 

e  B  »  S  vf 

£  sl  8!  a  ^ 


3- 

TO 

T3 

O 


III If  I 


re  3  3-  K' 

►A   re  fo  "^  S 

r   g  &-  3  3 

W*T3  v5"  S  &T 

K   re'  ^  ^3 

°  -  ar «  1 

1—1  TO  3  en 

r>  ^  i  ■"*■ 
> 
T3 

^T3 


1 — ■    3      rn      ** 


TO      < 


5^    CD 

o    SL  3 

2^^ 


TO      TO 
3 


o 

n 

o 

3 


01     ft 


C    ^    g 


2i     TO 

TO 
i-l 

TO 

n 

TO 


VO  3.- 

CT    i-i  O  o 

re    to  1  S-,  «■ 

3-  ^ft  TO 

^  _  en  3 

O  .^  et  J 

3  s  S.  S 


;  O  01     ' 

3  O  3     en 

~   3-  "0  3.    O 

cr   S  u-  ai    1-^ 

^<;     to  to  1—  ►,-, 

^  re  3    o 

g     -  3  OQ     en 

2-    P  OQ  TO 

w  2  o 

^  R-  a 

M  TO 


> 

c 


3 

TO     L 
3    ^< 


a 

TO 

3 


1 — 

TO 

n 

-1 

01 

-1-, 

u. 

3 

^ 

s 

ft 

B! 

en 

N 

01 

B) 

a 

0 

a 

13 

ffi.    K 


*   ""     H.    «B 


2.  ^  2-  Sv 


n 


n 


>s    3     ^ 

Pp.tr 


3^5 


oj   ct 


7^    3     52.    TO 


a-  c 


> 
•a.  z 


a  > 


G     ™ 
3     H 

ft  n 


g.    3     = 


9    N 


2  2m 


a.  c    a*  ?-■  m 


3      TO      TO 


n  3 


> 

c 

3 


v£)     TO 


-1  TO 

3"  TO 

TO  3 

tn  y 

f  n 

TO  K" 


n 


3     «.        ** 


> 
13 

TO 


3'  TO 

TO  3. 

3  * 

3  en 

3-  re 

tT  TO 

TO  7T 

3  en 

JT.  01 

Crq  3t 

re  g 

re  g 

2  3 


T3 
'    TO 


tr- 
ot)' 

3- 


*< 


n 


01 

a 

TO 

a  -s 

IT)  CD 

3  5 

3  ^ 

2  5! 

3.  o 

—  3 

en  en 

*■  2 

"S  0. 

TO 

BI  O" 

M  bi 

en  3 


n 


3 

to    FT 


«      TO 

r^  ai  oq 
-  J  to 
>^<    » 

ST  h"  T3 
3-  k>  ^3 
^O    en 


> 

o 
w 


ro 


tr 

TO 

0 

c 

3- 

TO 


Courts  of  Appeals  Facilitate  Handling  of  Pro  Se  Cases 


Pro  se  cases  filed  in  the  U.S.  courts 
of  appeals  generally  are  resolved 
faster  than  those  cases  with  counsel 
and  often  involve  fewer  and  less 
complex  issues  than  counseled  ap- 
peals, according  to  a  study  by  the 
Administrative  Office. 

Litigants  who  choose  to  serve  as 
their  own  attorneys  in  federal  court 
impose  special  demands  on  court 
staff.  From  1983  to  1993,  prisoner  pe- 
tition appeals,  which  make  up  the 
bulk  of  all  pro  se  appeals,  have  more 
than  doubled.  As  a  result,  some 
courts  of  appeals  have  reported  that 
pro  se  cases  almost  completely  oc- 
cupy their  central  staff  attorney 
units.  The  AO  report  found  that  in  a 
period  of  just  two  years — from  1991 
to  1993 — the  number  of  pro  se  liti- 
gants increased  49  percent. 

In  1993,  pro  se  appeals  constituted 
37  percent  of  the  45,391  appeals  filed 
and  44,034  cases  closed.  Of  the  pro  se 
appeals  filed,  66  percent  were  pris- 
oner petitions,  27  percent  were  civil 
appeals  (excluding  prisoner  peti- 
tions), 6  percent  were  criminal  ap- 
peals, and  2  percent  were  bank- 
ruptcy appeals. 

In  comparison  to  counseled  ap- 
peals, a  larger  percentage  of  pro  se 
appeals  were  resolved  procedurally 
rather  than  on  the  merits  (after  hear- 
ings or  submission  of  briefs),  which 
could  have  affected  the  overall  speed 
in  processing.  Courts  of  appeals  indi- 
cated that  they  devote  a  great  deal  of 
time  and  effort  to  reviewing  pro  se 
cases  and  separating  frivolous  cases 
from  those  with  merit.  Some  courts 
have  devised  special  procedures  to 
handle  pro  se  appeals.  Among  the 
procedures  being  used  are  the 
following. 

■  Standard  form  briefs  have  been 
developed  to  assist  pro  se  litigants. 

■  Pro  se  units  of  staff  attorney  of- 
fices review  pro  se  appeals  for 
proper  jurisdiction  and  issues  being 
raised,  and  recommend  a  method  of 


Distribution  of  Counseled  Appeals 
Calendar  Year  1993 


Prisoner  Petitions  (6.0%) 
Bankruptcy  (3.5%) 


Criminal  (37.6%) 


Civil  (52.9%) 


Distribution  of  Pro  Se  Appeals 
Calendar  Year  1993 


Civil  (26.5%) 


Prisoner  Petitions  (65.9%) 


Criminal  (5.6%) 
Bankruptcy  (2.0%) 


disposition  consistent  with  court 
rules,  such  as  with  or  without  court 
argument. 

■  Some  courts  have  local  rules  of 
practice  that  allow  summary  dis- 
missal of  appeals  without  oral  argu- 
ments, or  prevent  abuse  of  appeals 
filed  by  limiting  the  number  of  ap- 
peals that  may  be  filed  by  litigants 
who  frequently  bring  frivolous 
appeals. 

■  Calendars  have  been  estab- 
lished to  enable  judges  to  review  pro 
se  appeals  over  several  days  each 
month. 

According  to  the  study,  88  percent 
of  all  prisoner  petition  appeals  filed 
were  pro  se.  Of  the  pro  se  prisoner 
petition  appeals  filed,  55  percent 


were  civil  rights  appeals,  and  29  per- 
cent were  habeas  corpus  appeals.  Pro 
se  appeals  made  up  41  percent  of  all 
civil  rights  appeals  (excluding  pris- 
oner civil  rights  petitions)  and  7  per- 
cent of  all  contract  actions  appealed. 

Only  8  percent  of  all  criminal  ap- 
peals were  pro  se  appeals,  with  7 
percent  of  all  drug-related  appeals 
and  5  percent  of  all  firearms /weap- 
ons appeals  being  pro  se.  Bankruptcy 
appeals  made  up  only  3  percent  of 
all  appeals  filed,  with  less  than  1  per- 
cent of  all  appeals  filed  being  pro  se 
bankruptcy  appeals. 

Copies  of  Pro  Se  Case  Processing  in 
the  U.S.  Courts  of  Appeals  may  be  ob- 
tained by  contacting  the  AOs  Statis- 
tics Division  at  (202)  273-2290. 
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JUDICIAL    MILESTONES 


Deceased:  Retired  Chief  Justice 
Warren  Burger,  Supreme  Court  of 
the  United  States,  June  25. 

Appointed:  Janet  Bond  Arterton,  as 

U.S.  District  Judge,  U.S.  District 
Court  for  the  District  of  Connecticut, 
May  15. 

Appointed:  David  G.  Bernthal,  as 

U.S.  Magistrate  Judge,  U.S.  District 
Court  for  the  Central  District  of 
Illinois,  May  1 . 

Appointed:  Maxine  M.  Chesney,  as 

U.S.  District  Judge,  U.S.  District 
Court  for  the  Northern  District  of 
California,  May  24. 

Appointed:  Louis  P.  Etcheverry,  as 

U.S.  Magistrate  Judge,  U.S.  District 
Court  for  the  Eastern  District  of 
California,  March  7. 

Appointed:  Louise  M.  Flanagan,  as 

U.S.  Magistrate  Judge,  U.S.  District 
Court  for  the  Eastern  District  of 
North  Carolina,  May  16. 

Appointed:  Joseph  R.  Goodwin,  as 

U.S.  District  Judge,  U.S.  District 
Court  for  the  Southern  District  of 
West  Virginia,  May  15. 

Appointed:  Thad  Heartfield,  as  U.S. 
District  Judge,  U.S.  District  Court  for 
the  Eastern  District  of  Texas,  May  1 . 

Appointed:  Charles  Bruno 
Kornmann,  as  U.S.  District  Judge, 
U.S.  District  Court  for  the  District  of 
South  Dakota,  May  5. 

Appointed:  Robert  E.  Littlefield  Jr., 

as  U.S.  Bankruptcy  Judge,  U.S. 
Bankruptcy  Court  for  the  Northern 
District  of  New  York,  May  1. 

Appointed:  Sandra  L.  Lynch,  as 

U.S.  Court  of  Appeals  Judge,  U.S. 
Court  of  Appeals  for  the  First 
(  ircuit,  May  1. 


Appointed:  Thomas  C.  Mummert 
III,  as  U.S.  Magistrate  Judge,  U.S. 
District  Court  for  the  Eastern  District 
of  Missouri,  May  15. 

Appointed:  Mark  A.  Pizzo,  as  U.S. 
Magistrate  Judge,  U.S.  District  Court 
for  the  Middle  District  of  Florida, 
May  22. 

Appointed:  Sidney  H.  Stein,  as  U.S. 
District  Judge,  U.S.  District  Court  for 
the  Southern  District  of  New  York, 
May  1. 

Retired:  Magistrate  Judge  William 
N.  Mason,  U.S.  District  Court  of  the 
Eastern  District  of  North  Carolina, 
May  13. 

Resigned:  Magistrate  Judge 
Kathleen  Anne  Roberts,  U.S. 
District  Court  for  the  Southern 
District  of  New  York,  April  14. 

Resigned:  Magistrate  Judge  Jeffrey 
Scott  Wolfe,  U.S.  District  Court  for 
the  Northern  District  of  Oklahoma, 
May  28. 

Senior  Status:  Judge  Ann  Aldrich, 

U.S.  District  Court  for  the  Northern 
District  of  Ohio,  May  12. 

Senior  Status:  Judge  Odell  Horton, 

U.S.  District  Court  for  the  Western 
District  of  Tennessee,  May  16. 

Senior  Status:  Judge  Nathaniel  R. 
Jones,  U.S.  Court  of  Appeals  Judge, 
U.S.  Court  of  Appeals  for  the  Sixth 
Circuit,  May  13. 

Senior  Status:  Judge  Damon  J. 
Keith,  U.S.  Court  of  Appeals  for  the 
Sixth  Circuit,  May  1. 

Deceased:  Senior  Judge  William  R. 
Collinson,  U.S.  District  Court  for  the 
Western  District  of  Missouri,  June  1. 
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INTERVIEW 


udges  Panner  and  Young  Lead  Judiciary  Economizing  Efforts 


The  Budget  Committee's  Economy 
wcommittee  was  established  by  the  Ju- 

cial  Conference  in  1993.  Its  co-chairs 
e  judges  Chven  M.  Panner  (D.  Or.) 
id  William  G.  Young  (D.  Mass.) 
inner  was  appointed  to  the  U.S.  Dis- 
ict  Court  for  the  District  of  Oregon  in 
)80  and  took  senior  status  in  1992. 
yung  was  appointed  to  the  U.S.  District 
mrt  for  the  District  of  Massachusetts 
1985. 

2#  What  is  the  role  and  what 
•  are  the  responsibilities  of  the 
ronomy  subcommittee? 

A    #   Young:  The  subcommittee  is 
~\  •   very  small.  It  includes  Judge 
inner,  Magistrate  Judge  John  Roper 
om  Mississippi,  and  me.  As  a  sub- 
immittee,  I  think  we  have  three  re- 
>onsibilities.  The  first  and  foremost 
to  perform  within  the  Judiciary  the 
ffice  of  Management  and  Budget 
)MB)-type  function.  The  subcom- 
ittee  makes  sure  that  the  Judiciary's 
idget  presentation  is  consistent  with 
MB  standards  because  the  OMB  ap- 
•oach  to  budget  presentation  is  fa- 
iliar  to  Congress. 

The  second  role  is  to  initiate  and 
irsue  a  variety  of  studies  within  the 
diciary  about  ways  we  can  econo- 
ize,  while  continuing  to  provide  a 
msistently  high  quality  of  justice. 
ne  staff  of  the  Economy  Subcommit- 
e  is  very  small,  so  in  discharging 
iat  role,  it  is  vital  to  have  the  coop- 
ation  of  the  various  program  com- 
ittees  and  their  staffs.  All  have  done 
superb  job  in  very  responsibly  ad- 
ressing  the  issues.  There  are  some  28 
ifferent  studies  underway  or  re- 
;ntly  completed  addressing  a  vari- 
y  of  issues  affecting  efficiency. 

The  third  major  area  and  function 
:  the  Economy  Subcommittee  is  to 


be  an  honest  broker  of  ideas  relative 
to  economy  and  efficiency  in  light  of 
the  overarching  concern  of  doing  jus- 
tice for  every  litigant  who  comes  into 
the  court.  To  that  end,  the  subcom- 
mittee has  established  a  database  in 
which  we  have  recorded  virtually  ev- 
ery idea  that  people  have  suggested. 
We  try  to  see  that  they  are  communi- 
cated to  the  program  committees 
who  can  best  evaluate  them.  It  is  im- 
portant to  understand  that  the 
Economy  Subcommittee  makes  no 
policy  recommendations.  The  Budget 
Committee,  of  which  we  are  a  part, 
makes  policy  recommendations.  The 
subcommittee  asks  probing  ques- 
tions— those  that  Congress  will  ask 
us — and  tries  to  obtain  and  evaluate 
the  answers. 

Panner:  The  subcommittee 
renders  direct  assistance  to  the  pro- 
gram committees,  as  Judge  Young 
said,  without  suggesting  any  substan- 
tive changes.  Our  goal  is  to  assist 
them  in  understanding  the  budget 
process  and  give  the  best  possible 
ideas  we  can  about  economies  so 
they  can  determine  what  decisions  to 
make  and  how  to  submit  their  bud- 
gets to  the  Budget  Committee. 

Q#  The  subcommittee  is  one  of 
•   the  newest  of  the  Judicial 
Conference  subcommittees.  What 
was  the  impetus  for  its  formation? 

A#   Panner:  Very  simply,  the 
•  Judiciary  realized  the  diffi- 
cult economic  times  in  the  country,  as 
far  as  budgeting  goes.  I  think  the  Ju- 
diciary has  a  marvelous  record  of 
economizing  and  accomplishing  a 
great  deal  for  the  amount  of  money 
that  we  spend.  But  when  the  budget 
nationally  got  so  tight,  the  Judiciary 


realized  that  it  was  our  responsibility 
to  do  everything  we  possibly  could 
to  economize  further.  Of  course,  it 
got  a  little  impetus  from  Congress 
because  they  were  under  such  ex- 
treme pressure,  too.  Also,  we  found 
ourselves  having  to  add  to  our  bud- 
get each  year  in  order  to  do  our  job 
because  our  workload  was  increas- 
ing tremendously.  With  the  increas- 
ing caseload,  the  additional  pressure 
on  judges,  and  the  pressure  from 
Congress  to  hold  the  budget  down,  it 
was  necessary  to  take  this  step. 

Q#  Why  has  Congress  shown  a 
•  strong  interest  in  the  forma- 
tion of  the  subcommittee? 

A#   Panner:  Because  Congress  is 
•   under  extreme  budgetary 
pressure  and  because  its  members 
understand  the  OMB  function  of 
budgeting,  they  were  delighted 
when  we  came  up  with  this  idea  and 
embraced  it  immediately.  We  can't 
match  OMB's  function  exactly,  but 
we  can  attempt  to  conform  our  pro- 
cess more  generally  to  it. 

Young:  Our  whole  success  with 
the  Congress  depends  upon  the  cred- 
ibility of  our  budget  responsibility. 
The  record  under  Budget  Committee 
chairs  Chief  Judges  Charles  Clark 
and  Richard  Arnold  has  been  one  of 
absolute  fidelity  to  telling  the  Con- 
gress the  truth  in  a  timely  manner. 
We  support  that.  Our  function  is  to 
ensure  that  our  spending  proposals 
are  justified  and  that  we  are  truly  re- 
sponsible with  respect  to  the  public's 
money. 


Z 

3 


4 

1 

U 

i 

IV 


Q 


How  does  the  Subcommittee 
work  with  the  other  Judicial 
See  Interview  on  page  10 
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Interview  continued  from  page  9 
Conference  committees  and  sub 
committees? 

A#   Young:  Without  any  equiv- 
•   ocation,  the  spirit  of  coopera- 
tion and  the  sense  of  fiduciary  duty 
to  responsibly  utilize  the  public's 
money  goes  across  the  entire  Judi- 
ciary. Everyone  with  whom  we  have 
worked — judges  and  support  staff, 
both  at  the  AO  level  and  in  the  vari- 
ous circuits  and  districts — are  genu- 
inely trying  to  see  how  we  can  main- 
tain the  highest  quality  of  justice, 
and  at  the  same  time,  make  appro- 
priated funds  go  as  far  as  possible. 

As  a  subcommittee,  we  act  as  liai- 
son with  the  various  program  com- 
mittees. Each  of  us  takes  a  few  com- 
mittees as  a  liaison  responsibility.  As 
Judge  Panner  explained,  we  try  to 
assist  them  in  their  budget  presenta- 
tions. We  try  to  see  that  major  ideas 
for  economizing  are  analyzed  and 
prepared  in  a  responsible  fashion. 
Then  we  try  to  maintain  this  data- 
base of  ideas  and  act  as  an  honest 
broker  to  make  sure  that  the  ideas 
get  to  the  people  who  need  to  hear 
about  and  evaluate  them. 

Unlike  OMB,  which  makes  policy, 
in  the  Judiciary  policy  decisions  are 
made  by  the  Judicial  Conference, 
with  recommendations  by  the  full 
Budget  Committee,  of  which  we  are 
three  members.  The  committee  estab- 
lishes the  Judiciary's  budget  subject 
to  review  by  the  Judicial  Conference. 
The  OMB's  function  also  is  to  estab- 
lish and  maintain  the  spending  plans 
for  appropriated  funds.  In  our  gover- 
nance structure,  that  is  the  function 
of  the  Executive  Committee  of  the 
Judicial  Conference,  not  the  Budget 
Committee. 


Q 


How  does  the  subcommittee 
impact  the  budget  process? 


A.   Panner:  The  way  the  pro- 
•   cess  worked  in  the  past,  the 
Budget  Committee  met  with  the  pro- 


gram committee  chairs  in  July  to  for- 
mulate a  proposed  budget  to  be  pre- 
sented to  the  Judicial  Conference  for 
the  next  fiscal  year.  After  the  program 
chairs  prepared  their  budgets,  the 
first  part  of  the  July  proceedings  in- 
volved the  program  chairs  sitting 
down  and  beating  out  a  budget  that 
the  Budget  Committee  thought  would 
be  acceptable  to  Congress.  That  was  a 
difficult  process  for  the  program 


Judge  Owen  M.  Panner 

chairs,  especially  for  those  compara- 
tively new  chairpersons  who  hadn't 
been  in  the  process  before. 

That  process  has  changed.  Now 
the  Economy  Subcommittee  meets 
with  the  program  chairs  and  helps 
them  with  the  issues  as  they  submit 
their  budgets.  At  the  July  meeting, 
all  the  program  chairs  sit  down  with 
the  Budget  Committee,  and  they  go 
through  each  of  the  budgets.  The 
program  chairs  get  a  chance  to  make 
their  presentations,  not  just  to  the 
Budget  Committee,  but  in  front  of 
the  other  program  chairs.  It  is  a  diffi- 
cult process,  and  there  are  areas 
where  the  program  chairs  must  be 
flexible.  But  if  they  can  understand 
the  entire  picture,  they  get  a  better 
perspective.  The  Judicial  Conference 
and  its  Budget  Committee  ultimately 
make  the  decisions.  Through  the 


work  of  the  subcommittee,  they're 
probably  better  informed  than  they 
were  in  the  past.  I  think  there's  the 
general  feeling  among  the  program 
committee  chairs  and  the  members 
of  the  Budget  Committee  that  the 
process  is  a  little  more  efficient  and 
effective. 

Young:  I  have  an  anecdotal  point 
to  add.  In  doing  this  work,  you  learn 
a  great  deal  about  the  Judiciary.  For 
example,  we  see  that  the  criminal 
dockets  of  the  courts  are  growing. 
We're  finding  out  that  the  average 
time  to  try  the  average  criminal  case 
is  close  to  doubling  what  it  was  only 
a  few  years  ago.  This  has  happened 
even  though,  nationwide,  we've  kept 
our  time  from  filing  the  complaint  to 
disposition  relatively  constant.  That's 
an  extraordinary  change,  and  it  al- 
ters the  way  you  make  your  work- 
load calculations  and  the  implica- 
tions of  that  workload.  That's  the 
kind  of  thing  we're  trying  to  grapple 
with  as  a  subcommittee. 

Q#  What  issues  are  in  the 
•  forefront  for  the  Economy 
Subcommittee? 

A.   Panner:  It  seems  to  me  the 
•  key  issues  are  the  number  of 
support  personnel  it  takes  to  operate 
the  Judiciary.  We're  operating  now 
at  well  under  the  100  percent  for- 
mula. Percentages  vary  in  the  mid- 
80s  percent  of  what  we  should  have. 
The  goal  of  the  program  committees, 
working  with  the  Budget  Committee, 
is  to  find  the  most  efficient  way  the 
Judiciary  can  function  with  its  per- 
sonnel. We  are  studying,  as  Judge 
Young  mentioned,  all  sorts  of  ideas 
and  rewards  for  ideas.  We're  trying 
to  rate  the  efficiencies  of  various 
courts  in  all  different  manners  to 
make  it  easier  for  the  clerks'  offices, 
for  example,  or  probation  offices  to 
function  efficiently  with  the  least 
personnel.  We  do  not  plan  to  cut 
them  below  what  it  takes  to  do  the 
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job.  We're  not  going  to  place  the  Ju- 
diciary in  a  position  in  which  it  can't 
function.  By  statute  there  are  jobs  the 
courts  must  do  and  which  cannot  be 
delegated.  But  we  need  to  function  in 
the  best  possible  way. 

One  of  the  critical  issues  that  has 
come  before  us  is  the  payments  for 
defense  counsel.  Are  federal  de- 
fender organizations  the  most  effi- 
cient way  to  do  it?  Are  panel  attor- 
neys? Incidental  to  all  that  is  the 
Evaluation  of  the  individual  cost  to 
represent  defendants  in  criminal 
cases.  While  the  government  may 
spend  years  investigating  before  they 
bring  an  indictment  and  have  the  as- 
sistance of  all  kinds  of  experts  and 
federal  agencies,  it's  the  defense  law- 
yer who  has  to  take  up  the  case  for 
the  defendant.  The  evaluation  of 
whether  that  defense  lawyer  is  using 
hours,  time,  and  experts  most  effi- 
ciently is  extremely  difficult.  We're 
studying  all  of  those  issues  and  try- 
ing to  come  up  with  some  answers. 
Those,  I  think,  are  among  the  key 
issues. 

Young:  I  can  think  of  three  addi- 
tional areas.  Our  Committee  on  Se- 
curity, Space  and  Facilities  has  estab- 
lished standards  systemwide  for  the 
security  of  federal  courthouses,  and 
we  are  very  interested  in  seeing 
those  standards  implemented.  Work- 
ing with  that  committee,  we  also  are 
trying  to  establish  the  most  accurate 
system  for  evaluating  our  space 
needs,  both  at  present  and  as  the 
courts  grow  or  contract,  so  we're  not 
holding  onto  space  we're  not  using 
and  likewise  that  we  have  the  space 
we  need,  when  we  need  it,  to  serve 
the  public. 

In  the  automation  area,  we  are  en- 
gaged in  a  significant  study  relevant 
to  our  legal  research  materials,  their 
mix,  how  they  interface,  what  we 
need  now,  and  what  we  will  need  in 
the  future. 

We  constantly  are  trying  to  up- 
grade our  financial  management 


Judge  William  G.  Young 

tools,  so  we  can  give  accurate  pre- 
dictions to  the  Judiciary's  program 
managers  about  the  funds  that  will 
be  available  and  used  to  discharge 
our  function,  and  also  so  we  can  re- 
port to  Congress  exactly  how  funds 
are  being  spent. 


Q 


#  Do  you  see  the  subcom- 

•  mittee's  role  or  direction 


changing  over  time?  Will  there  ever 
be  a  time  when  you  see  the 
subcommittee's  work  completed? 


A.   Young:  It  seems  to  me  that 
•    for  the  foreseeable  future  it 
will  be  vital  to  the  credibility  of  the 
Third  Branch,  in  working  with  Con- 
gress, that  we  have  our  own  internal 
mechanisms  to  evaluate  the  use  of  the 
funds  appropriated  for  the  judicial 
function.  I  feel  very  strongly — and  I 
know  Judges  Panner  and  Roper  do, 
too — that  the  goal  of  the  subcommit- 
tee is  not  simply  to  economize  here 
and  there.  We  also  serve  as  a  basis  for 
sound  advocacy  with  Congress  and 
with  the  public  in  respect  to  what  is 
necessary  to  discharge  the  judicial 
function.  We  help  to  identify  and  sup- 
port those  things  which  are  vital  to 
giving  people  justice  through  the  end 
of  the  second  millennium. 

Panner:  I  might  add  that  we  are 
still  quite  a  new  subcommittee,  and  I 
think  that  the  Budget  Committee  and 
the  members  of  the  Conference  will 
continue  to  watch  us  and  look  for  ad- 
justments. We  can  always  improve. 
At  this  minute  though,  I  think  the 
members  of  the  Budget  Committee 
are  satisfied  that  we  are  doing  the 
best  job  that  we  can  do.  £-v^ 


Margeson  to  Assist  Economy  Subcommittee 

The  Economy  Subcommittee  receives  assistance  in  its  work  from  the 
new  chief  of  the  Subcommittee's  Support  Office,  Diane  V.  Margeson. 
Margeson  has  been  acting  chief  of  this  office  within  the  Administrative 
Office's  Office  of  Finance  and  Budget  since  May  1994.  She  is  responsible 
for  directing  the  planning,  analysis,  and  implementation  of  a  wide  variety 
of  finance  and  program  analyses  and  studies  in  support  of  the  Economy 
Subcommittee. 

Margeson  received  her  undergraduate  degree  in  economics  from  the 
University  of  Michigan  in  1986,  and  an  MBA  from  Georgetown  Univer- 
sity in  1988.  She  was  previously  a  budget  examiner  at  the  Office  of 
Management  and  Budget,  where  she  reviewed  and  analyzed  budget  re- 
quests for  several  Department  of  Justice  programs,  including  the  Federal 
Bureau  of  Prisons,  the  Office  of  Justice  Programs,  and  the  U.S.  Parole 
Commission. 
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Bankruptcy  Filings  Rise  in  Second  Quarter  of  FY  95 


According  to  statistics  compiled 
by  the  Administrative  Office's  Statis- 
tics Division,  bankruptcy  filings  for 
the  second  quarter  of  the  fiscal 
year — the  three-month  period  end- 
ing March  31, 1995 — were  up  5  per- 
cent from  the  previous  quarter.  This 
is  the  first  time  quarterly  filings  have 
increased  since  June  30, 1994.  Filings 
in  the  second  quarter  totaled  212,626. 
The  increase  is  spread  across  all 
chapters  of  bankruptcy  filings,  ex- 
cept for  nonbusiness  Chapter  11. 

The  upturn  of  bankruptcy  filings 
in  the  second  quarter  has  notably 
slowed  the  rate  of  decline  in  filings 
for  the  12-month  period  ended 
March  31, 1995.  Filings  were  down 
by  only  2.3  percent  when  compared 
to  the  same  period  in  1994.  The  an- 
nual percentage  decrease  in  filings 
had  been  declining  steadily.  When 
computed  for  12-month  periods  in 
1994,  filings  decreased  9  percent  in 


Quarterly  Bankruptcy  Filings 

3-Month 

Total 

Period  Ending 

Filings 

March  31,1995 

212,626 

December  31, 1994 

201,618 

September  30, 1994 

208,187 

June  30,  1994 

216,213 

March  31, 1994 

206,565 

December  31, 1993 

206,570 

September  30,1993 

215,498 

June  30, 1993 

229,406 

March  31, 1993 

222,694 

December  31, 1992 

228,562 

September  30, 1992 

236,810 

June  30, 1992 

250,622 

March  31, 1992 

252,  733 

December  31, 1991 

234,383 

September  30, 1991 

231,743 

June  30, 1991 

246,430 

March  31, 1991 

231,017 

March,  8  percent  in  June,  7  percent  in 
September,  and  5  percent  in  Decem- 
ber. Despite  the  slide,  bankruptcy 
filings  in  federal  courts  have  re- 
mained above  the  800,000  mark  since 
1991.  March  1995's  figures  stand  at 
838,959. 

Of  the  total  number  of  bankruptcy 
cases  filed  in  the  12-month  period 
ending  March  31, 1995,  there  were 
568,565  Chapter  7  cases,  or  straight 
liquidations,  down  slightly  from  the 
590,191  Chapter  7  cases  filed  in  the 
same  period  in  1994.  The  next  larg- 
est group  of  bankruptcy  filings  were 
under  Chapter  13,  totaling  255,382 — 
up  slightly  from  the  249,087  Chapter 
13  cases  in  the  12-month  period  end- 
ing March  31, 1994.  There  were  also 
14,055  Chapter  11  and  916  Chapter 
12  bankruptcies  filed  in  the  year  end- 
ing March  31, 1995. 
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Congress  Eyes  Courthouse  Savings 


l  to  R)  Judge  James  M.  Rosenbaum  (D.  Minn.)  and  Chief  Judge  Robert  C.  Broomfield 

D.  Ariz.)  appeared  at  a  Senate  hearing  to  address  issues  relating  to  courthouse  construction. 


The  Judiciary  is  working  closely 
rith  Congress,  the  executive 
ranch,  and  the  public  sector  to  en- 
ure that  federal  courthouses  are 
onstructed  in  the  most  effective 
nd  efficient  manner,  a  federal 
ldge  last  month  told  House  and 
enate  subcommittees  that  have 
een  critical  of  courthouse  construe- 
on. 

Chief  Judge  Robert  C.  Broomfield 
D.  Ariz.),  chairman  of  the  Judicial 
.onference's  Committee  on  Secu- 


rity, Space  and  Facilities,  testified 
before  the  Senate  Environment  and 
Public  Works  Subcommittee  on 
Transportation  and  Infrastructure 
and  before  the  House  Subcommittee 
on  Public  Buildings  and  Economic 
Development.  He  was  accompanied 
at  the  Senate  hearing  by  Judge 
James  M.  Rosenbaum  (D.  Minn.),  a 
member  of  the  Committee  on  Secu- 
rity, Space  and  Facilities  and  chair 
of  the  Space  Standards  Subcommit- 

See  Courthouse  on  page  4 


Supplemental  Appropriations  Bill  Signed 
National  Fine  Center  Charts  Progress 
Interview  with  Judge  Frank  Magill 


House  Passes 
FY96  Funding  Bill 

Late  last  month  the  House 
passed  the  fiscal  year  1996  appro- 
priations bill  for  the  Judiciary  that 
is  a  4.8  percent  increase  over  the 
FY  95  funding  level  but  8.8  percent 
short  of  the  amount  requested  for 
FY  96.  This  is  in  comparison  to  de- 
creases from  FY  95  of  nearly  20 
percent  for  the  Commerce  Depart- 
ment, and  9  percent  for  the  State 
Department  and  other  interna- 
tional accounts.  Overall,  the  De- 
partment of  Justice  received  only  a 
4  percent  increase  for  FY  96. 

Chief  Judge  Richard  S.  Arnold 
(8th  Cir.),  chairman  of  the  Judicial 
Conference's  Budget  Committee, 
has  written  to  Senator  Phil  Gramm 
(R-TX),  chairman  of  the  Senate  Ap- 
propriations Subcommittee  on 
Commerce,  Justice,  State  and  the 
Judiciary,  to  seek  restoration  of  the 
necessary  funds  that  weren't  pro- 
vided by  the  House. 

"In  some  instances,  funding  at 
the  House  level  could  cause  irrepa- 
rable harm  to  the  administration  of 
justice  and  impair  the  ability  of  the 
federal  courts  to  carry  out  their 
mission,"  Arnold  said  in  his  letter. 
"The  Judiciary  is  aware  of  the  tight 
fiscal  constraints  placed  on  the  Ap- 
propriations Committees.  We  are 

See  Funding  on  page  2 
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Funding  continued  from  page  1 
looking  at  all  possible  ways  to  im- 
prove the  efficiency  of  the  Judiciary, 
while  handling  an  expanding 
workload.  Further,  in  the  Judiciary's 
continuing  efforts  to  hold  down 
spending,  reductions  in  the  fiscal 
year  1996  request  were  identified 
and  provided  to  committee  staff. 
The  appeal  is  below  even  this  lower 
reestimated  level,"  Arnold  wrote. 

The  Judiciary's  FY  95  funding 
level  was  $2.9  billion.  The  House- 
passed  bill  provides  for  $3.04  billion 
for  FY  96.  The  House  allows  $2.4  bil- 
lion for  the  Salaries  and  Expenses 
account,  which  is  $237  million  be- 
low the  request.  This  account  pays 
for  all  personnel-related  expenses, 
as  well  as  rent,  utilities  and  uncon- 


trollable contractual  services. 

"A  cut  in  the  Judiciary's  person- 
nel would  put  the  public  at  risk  and 
translate  into  a  reduction  in  the 
Judiciary's  ability  to  provide  equal 
justice  under  law,"  Arnold  wrote. 
This  is  particularly  true  in  the  pro- 
bation and  pretrial  area,  where  a  re- 
duction in  personnel  provides  fewer 
officers  to  supervise  an  increasingly 
violent  clientele." 

The  Judiciary  also  is  asking  the 
Senate  to  restore  the  money  for  new 
magistrate  judge  positions,  which 
would  help  eliminate  existing  delays 
and  backlogs  in  the  affected  courts, 
and  recalled  bankruptcy  judges, 
which  are  an  inexpensive  alterna- 
tive to  the  creation  of  new  bank- 
ruptcy judgeships. 


Appropriations 

(In  Thousands) 


Account 

Supreme  Court 

Salaries  &  Expenses 
Building  &  Grounds 

Federal  Circuit 

Court  of  International  Trade 


Courts  of  Appeals,  District  Courts 
and  other  Judicial  Services: 


Includes  rescission  and  supplemental  appropriations. 


FY  96 

FY  95 

FY  96 

House 

Enacted* 

Requested 

Passed 

$24,240 

$25,834 

$25,834 

3,000 

4,003 

3,313 

13,438 

15,495 

14,070 

10,685 

10,859 

10,859 

Salaries  &  Expenses 

2,340,127 

2,645,965 

2,409,024 

Defender  Services 

240,500 

295,761 

260,000 

Fees  of  Jurors 

54,346 

72,008 

59,028 

Court  Security 

113,640 

116,433 

109,724 

Administrative  Office 

47,500 

53,445 

47,500 

Federal  Judicial  Center 

18,828 

20,771 

18,828 

Judiciary  Trust  Funds 

28,475 

32,900 

32,900 

Sentencing  Commission 

8,800 

9,500 

8,500 

Crime  Trust  Fund 

0 

30,700 

41,500 

Total  Judiciary 

$2,903,579 

$3,333,674 

$3,041,080 

The  House  implemented  major 
cuts  in  the  Defender  Services  and 
corrections  and  supervision  areas. 
The  hardest  hit  were  the  Post- 
Conviction  Defender  Organizations, 
which  the  House  "zeroed  out"  for 
FY  96  (See  box  on  page  3).  In  all,  the 
House  reduced  the  Defender  Ser- 
vices funding  request  by  more  than 
$25  million.  Sufficient  money  was 
not  appropriated  to  adequately 
fund  the  drug  dependent  offender 
or  mental  health  treatment  pro- 
grams for  selected  federal  offenders. 
Additional  House  reductions  oc- 
curred in  the  Judiciary  Automation 
Fund,  which  provides  essential  sys- 
tems to  support  the  courts  nation- 
wide and  to  improve  efficiency 
throughout  the  Judiciary. 

Last  year  Congress  enacted  legis- 
lation that  requires  each  circuit  to 
establish  a  Bankruptcy  Appellate 
Panel  (BAP),  unless  the  circuit  coun- 
cil finds  that  there  are  insufficient 
judicial  resources  in  the  circuit  or 
that  the  establishment  of  a  BAP 
would  result  in  undue  delay  or  in- 
creased costs  to  the  parties.  The 
House,  however,  eliminated  all 
funding  for  BAPs  for  FY  96. 

In  its  consideration  of  the 
Judiciary's  FY  96  funding  measure, 
the  House  adopted  only  one  floor 
amendment.  It  was  offered  by  Rep- 
resentative Rob  Portman  (R-OH) 
and  reduces  the  Salaries  and  Ex- 
penses appropriation  by  $2  million 
for  repair  and  alterations  and  court- 
house furniture.  Portman  offered  his 
amendment  following  a  story  by  a 
Cincinnati,  Ohio,    television  station 
on  space  for  the  bankruptcy  court. 
Portman  said  he  offered  his  amend- 
ment as  a  "warning  to  the  Judiciary 
they  must  review  the  guidelines 
which  are  set  forth  in  the  design 
guide  [U.S.  Courts  Design  Guide]  and 
make  sensible  changes."  The  televi- 
sion story,  however,  did  not  take 
into  account  the  pressing  space 
problems  facing  the  district,  the 
unique  characteristics  required  in  7 
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President  Signs  FY  95  Supplemental  Appropriations  Bill 


After  six  months  of  negotiations, 
Congress  and  the  President  have 
agreed  on  an  FY  95  rescission  and 
supplemental  appropriations  bill, 
which  among  other  things,  will  ap- 
propriate $16.64  million  for  court 
security  to  enhance  the  security  of 
judges  and  court  personnel.  The 
President  signed  H.R.  1944,  the 


Emergency  Supplemental  /Rescis- 
sions Act  of  1995,  as  Public  Law 
104-19  on  July  27,  1995. 

The  legislation  was  drafted  early 
this  year  as  a  relief  and  disaster  aid 
package  at  first  in  response  to  the 
1994  Los  Angeles  earthquake,  and 
later  in  response  to  the  Oklahoma 
City  bombing.  In  June  President 


House  "Zeros  Out"  PCDOs 


The  House  last  month  deleted  all 
funding  for  Post-Conviction  De- 
fender Organizations  (PCDOs), 
which  provide  for  the  appointment 
and  compensation  of  qualified 
counsel  in  federal  habeas  corpus 
death  penalty  cases.  The  PCDOs 
were  created  in  1987  and  currently 
20  organizations  serve  50  districts. 

In  his  appeal  letter  to  the  Senate, 
Chief  Judge  Richard  S.  Arnold  (8th 
Cir.),  chairman  of  the  Judicial 
Conference's  Budget  Committee, 
noted  that  elimination  of  the  orga- 
nizations will  have  a  detrimental 
impact  on  the  system. 

"If  PCDOs  are  eliminated,  we 
will  experience  significant  delays  in 
reaching  final  dispositions  in  cases 
because  it  will  be  difficult  to  find 
qualified  counsel  for  appoint- 
ment," Arnold  wrote.  He  added 


that  there  will  be  "an  increasing 
death  penalty  caseload  and  an  in- 
sufficient pool  of  qualified  and  ex- 
perienced attorneys  to  handle  it.  In 
addition,  the  cost  of  this  program 
will  be  considerably  higher  if  the 
PCDOs  are  eliminated." 

The  House  funding  level  not 
only  prohibits  PCDO  funding,  but 
also  fails  to  provide  adequate 
money  for  the  courts  to  meet  their 
statutory  responsibility  of  provid- 
ing counsel  through  other  possible 
sources.  Arnold  estimated  that  it 
likely  would  require  more  funds 
than  the  $21  million  requested  for 
PCDOs  in  order  to  locate  new 
counsel  for  existing  and  new  cases. 
If  the  Senate  does  not  remove  the 
prohibition  against  PCDOs, 
Arnold  requested  funds  for  a  six- 
month  transition  and  close-out. 


Clinton  vetoed  the  bill,  claiming 
that  important  social  programs  had 
been  removed  and  replaced  by  pork. 

The  Judiciary's  request  to  acceler- 
ate the  enhancement  of  its  security 
throughout  the  country  was 
prompted  in  part  by  the  tragedy  of 
Oklahoma  City.  The  funds  will  be 
used  for  screening  and  protection 
equipment  and  court  security  offic- 
ers to  ensure  that  occupants  and 
visitors  in  court  facilities  are  ad- 
equately protected. 

The  legislation  also  contains  an 
appropriation  of  $1  million  for  the 
National  Bankruptcy  Review  Com- 
mission. The  nine-member  commis- 
sion was  created  by  the  Bankruptcy 
Reform  Act  of  1994  to  study  issues 
relating  to  the  Bankruptcy  Code. 
Among  the  members  are  two  judges, 
Judge  Edith  H.  Jones  (5th  Cir.)  and 
Bankruptcy  Judge  Robert  E. 
Ginsberg  (N.D.  III). 

The  bill  rescinds  $79  million  in  FY 
95  courthouse  construction  funds, 
which  effectively  stops  projects  in 
FY  95  in  Seattle,  Washington; 
Wheeling,  West  Virginia; 
Steubenville,  Ohio;  Sierra  Vista,  Ari- 
zona; and  St.  Thomas,  Virgin  Is- 
lands. The  other  courthouse  con- 
struction projects  receiving  funding 
in  the  FY  95  appropriation  were  not 
affected  by  the  rescission  and 
supplemental  bill  and  will  proceed 
as  planned. 


$! 
X 


rourthouses  due  to  security  con- 
:erns,  and  the  active  involvement 
)f  the  General  Services  Adminis- 
ration. 

The  Administrative  Office,  the 
:ederal  Judicial  Center,  and  the 
J.S.  Sentencing  Commission  re- 
quested funding  increases  in  FY  96 


but  were  either  held  by  the  House  at 
FY  95  funding  levels  or,  as  in  the 
case  of  the  Sentencing  Commission, 
were  funded  below  these  levels. 

In  his  appeal  letter  to  the  Senate, 
Arnold  said,  "The  austere  financial 
conditions  of  the  past  few  years 
have  forced  the  AO  to  reduce 


spending  in  all  areas  to  a  bare-bones 
level."  Any  further  reduction, 
Arnold  wrote,  would  severely  dam- 
age the  AO's  ability  to  support  the 
needs  of  the  courts  and  Congress. 

The  Senate  is  expected  to  begin  its 
markup  following  its  Labor  Day 
recess.  ^^ 
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Courthouse  continued  from  page  1 
tee,  and  at  the  House  hearing  by 
Judge  Robert  E.  Cowen  (3rd  Cir.), 
also  a  member  of  the  Committee  on 
Security,  Space  and  Facilities,  and 
Judge  Robert  E.  Coyle  (E.D.  Cal.). 
Gerald  Thacker,  assistant  director 
for  Facilities,  Security,  and  Adminis- 
trative Services  of  the  Administra- 
tive Office,  accompanied 
Broomfield  at  both  hearings. 

In  his  testimony,  Broomfield  told 
the  subcommittees  that  necessary 
steps  should  be  taken  so  that  court- 
houses "are  not  only  functional  and 
safe,  but  that  they  represent  real 
value  to  the  taxpayers  .  .  reflect  the 
best  of  contemporary  American  ar- 
chitecture of  the  communities 
where  they  are  being  built .  .  .  ex- 
hibit the  vigor  and  energy  of  the 
federal  government .  .  .  engender  in 
the  users  and  the  public  a  respect 
for  the  tradition  and  purpose  of  the 
American  judicial  process,  [and] 
meet  the  needs  of  those  who  con- 
duct business  in  them  far  into  the 
next  century." 

On  courthouse  construction 
needs  for  fiscal  year  1996,  which  be- 
gins October  1,  1995,  Broomfield 
noted  that  each  project  has  been  in 
the  planning  stage  for  two  to  three 
years  and  has  undergone  extensive 
review  within  the  Judiciary  and  the 
executive  branch.  He  also  told  the 
subcommittees,  that  projects  are 
within  the  General  Services 
Administration's  (GSA)  construc- 
tion benchmarks  and  represent  the 
least  expensive  way  of  providing 
the  needed  space.  The  GSA  has  esti- 
mated that  taxpayers  will  save  at 
least  $220  million  in  present  value 
dollars  over  the  life  of  the  buildings 
if  the  new  facilities  are  built.  How- 
ever, since  the  budget  resolution 
calls  for  a  reduction  in  federal  con- 
struction, it  is  unlikely  that  all  the 
structures  will  be  funded. 
Broomfield  said  that  the  Judiciary 
would  be  pleased  to  work  with  the 
GSA  and  Congress  in  developing 


methodologies  and  criteria  for  FY  96 
construction  needs. 

"The  Judicial  Conference's  Com- 
mittee on  Security,  Space  and  Facili- 
ties and  the  Judicial  Conference  it- 
self have  been  sensitive  to  budget- 
ary constraints  and  have  been  fo- 
cusing on  them  for  the  past  several 
years,"  Broomfield  said.  "Let  me  as- 
sure you  that  the  Judiciary  is  com- 
mitted to  working  with  your  com- 
mittee and  others  in  the  Congress  to 
ensure  that  the  scarce  resources 
available  are  put  to  their  best  use." 

Senator  John  Warner  (R-VA), 
chair  of  the  subcommittee,  began 
the  Senate  hearing  by  saying,  "In 
light  of  the  budget  resolution,  this 
subcommittee  will  be  operating 
with  30  percent  less  money  in  bud- 
geting authority  for  federal  building 
construction.  In  this  austere  budget 
environment,  it  would  therefore  not 
be  prudent  or  responsible  for  this 
subcommittee  to  move  forward  on 
all  of  the  prospectuses  which  we 
currently  have  before  us  for  fiscal 
year  1995  and  1996."  He  did  ob- 
serve, however,  that  it  was  his  in- 
tention "to  move  forward  within 


the  context  of  the  budget  on  a 
project  by  project  basis.  This  in- 
cludes the  area  of  construction  pro- 
spectuses for  courthouses." 

Warner  also  cautioned  that  the 
subcommittee  "shares  a  frustration 
with  GSA,  I  believe,  over  the  inabil- 
ity or  the  unwillingness  of  the  Ad- 
ministrative Office  of  the  Courts  to 
prioritize  space  requirements."  Co- 
ordinated prioritization  would  en- 
able his  committee  to  move  forward 
in  a  more  efficient  manner,  Warner 
said. 

In  response,  Broomfield  noted 
that  at  its  March  1995  session,  the 
Judicial  Conference  approved  de- 
veloping a  five-year  plan  of  court- 
house construction  projects.  Previ- 
ously the  Conference  had  felt  it 
inappropriate  to  prioritize  projects 
which  historically  had  been  done  by 
the  two  political  branches  of  the 
federal  government.  "Our  commit- 
tee," said  Broomfield,  referring  to 
the  Judicial  Conference  Committee 
on  Security,  Space  and  Facilities, 
"has  started  a  process  of  prioritizing 
projects  to  be  included  in  that  plan 
for  the  use  of  GSA  and  the  Cong-  7J 


Projects  Receive  Funds  in  FY96 


Before  the  August  recess,  the  House  and  Senate  passed  legislation 
that  includes  fiscal  year  1996  funding  for  ten  courthouse  projects.  The 
Senate  Appropriations  Committee  report  included  language  permit- 
ting the  acceptance  of  a  courthouse  site  by  the  city  of  Las  Vegas, 
Nevada,  with  design  funding,  and  the  promise  of  construction  funds 
in  FY  97.  The  committee  also  requested  a  report  on  a  federal  build- 
ing/courthouse to  be  built  in  Mobile,  Alabama,  and  recognized  the 
need  for  additional  space  in  Little  Rock,  Arkansas,  and  health  and 
safety  problems  at  the  Camden,  New  Jersey,  courthouse/ post  office 
building.  The  funded  projects  are: 


Tallahassee,  Florida 
Savannah,  Georgia 
Lafayette,  Louisiana 
Omaha,  Nebraska 
Albuquerque,  New  Mexico 


Central  Islip,  New  York 
Scranton,  Pennsylvania 
Columbia,  South  Carolina. 
Brownsville,  Texas 
Seattle,  Washington 


I  hUurd  Branch    m    August  1995 


ress  when  considering  requests, 
but  our  work  is  not  yet  complete.  .  . 
We  would  like  to  work  with  you, 
committee  staff,  and  with  GSA 
over  the  next  few  weeks  prior  to 
your  committee  markup  to  see 
what  might  be  done  to  stay  within 
the  reduced  funding  available  and 
still  meet  the  pressing  needs  of  the 
Judiciary  and  related  executive 
branch  agencies." 

Committee  member  Senator 
Max  Baucus  (D-MT)  also  offered 
some  support  for  courthouse  con- 
struction, citing  a  growing  popula- 
tion, serious  crime  increase,  and 
old  and  deteriorating  courthouses. 
But  he  warned  that  some  court- 
house requests  are  not  priorities 
and  are  too  expensive.  Baucus  has 
introduced  legislation  aimed  at  im- 
proving the  federal  building  con- 
struction process.  (See  box.) 

In  the  House,  where  Representa- 
tive Wayne  Gilchrest  (R-MD) 
chaired  the  Public  Buildings  Sub- 
committee, the  U.S.  Courts  Design 
Guide  was  the  focus  of  the  hearing. 
In  particular,  committee  members 
questioned  what  they  perceived  to 
be  excessive  space  requirements 
and  interior  extravagances  in 
courthouses.  To  save  money  and 
increase  efficiency,  they  would  like 
to  see  the  Judiciary  develop  a  stan- 
dard design  model  for  courthouses 
nationwide.  Gilchrest  said,  "Before 
we  can  authorize  any  new  federal 
court  construction,  we  need  to  be 
assured  that  the  Judiciary's  re- 
quirements appropriately  reflect 
the  current  budgetary  environ- 
ment. We  believe  that  the  require- 
ments in  the  current  U.S.  Courts 
Design  Guide  need  review  and 
revision." 

Broomfield  addressed  several  of 
the  committee  members'  concerns 
in  his  response,  while  pointing  out 
that  the  U.S.  Courts  Design  Guide  is 
meant  to  provide  consistency  and 
contain  costs,  and  that  the  chang- 
ing nature  of  the  Judiciary's 


Baucus  Bill  Looks  at  Improving  Federal  Construction 


In  late  June,  Senator  Max  S. 
Baucus  (D-MT)  introduced  S. 
1005,  the  Public  Buildings  Reform 
Act  of  1995,  which  is  aimed  at 
improving  the  process  for  con- 
structing, altering,  and  purchasing 
public  buildings.  The  legislation 
will  impose  a  nine-month  long 
moratorium  on  the  spending  of 
money  for  any  new  construction 
projects  and  require  that  no  later 
than  60  days  after  enactment,  the 
GSA,  in  consultation  with  the 
Administrative  Office,  submit  a 
report  to  Congress  on  the  basic 
characteristics  of  court  accommo- 
dations. In  introducing  his  bill, 
Baucus  was  critical  of  both  the 
GSA  and  the  Judiciary. 

"Many  courthouses  are  way  too 
expensive,"  Baucus  said.  "Quite  a 
few  have  cost  us  over  $200  million 
and  one  has  run  up  bills  in  excess 
of  $500  million.  And  what  is 
particularly  galling;  some  of  these 
courthouses  are  practically  pal- 
aces." Baucus  went  on  to  ask,  "So 
why  has  this  happened?  To  find 
out,  we  have  to  look  at  an  obscure 
agency  called  the  General  Services 


workload  is  reflected  in  certain  as- 
pects of  courthouses.  For  example, 
in  the  1970s  and  80s  the  Judiciary 
had  attempted,  he  told  the  commit- 
tee, to  reduce  courtroom  size,  but 
found  such  diminution  was  not 
practical  in  terms  of  how  courts 
work.  He  also  explained  that  only 
special  proceedings  courtrooms, 
which  are  intended  to  accommo- 
date large  trials,  have  high  ceil- 
ings— an  architectural  necessity 
given  the  rooms'  proportions.  He 
also  said  that  with  the  ability  of 
magistrate  judges  to  hear  civil  jury 


Administration,  or  GSA,"  he  said. 

The  legislation  would  require 
GSA  to  assess  the  impact  of  the 
site  selection  on  the  cost  and 
efficiency  of  a  project  and  submit 
a  prioritized  list  of  building 
projects  to  Congress. 

At  the  July  13  Senate  hearing, 
Chief  Judge  Robert  C.  Broomfield 
(D.  Ariz)  indicated  that  while  the 
Judiciary  had  not  yet  had  an 
opportunity  to  study  fully  the 
Baucus  bill,  he  was  certain  that  the 
judicial  branch  either  has  pursued 
or  is  pursuing  many  of  its 
provisions. 

"We  have  been  working  on  the 
development  of  a  five-year  plan 
for  courthouse  construction 
projects  over  the  past  year,"  said 
Broomfield.  "We  have  worked 
with  GSA  on  the  development  of 
design  standards,  and  .  .  .  jointly 
sponsored  a  private  sector  review 
of  those  standards  in  1993.  .  .  We 
would  be  pleased  to  address  any 
reasonable  suggestions  to  improve 
the  design  standards  and  to  work 
with  you  to  identify  ways  that  we 
can  further  reduce  costs." 


trials,  there  was  a  need  to  increase 
the  number  of  courtrooms  with  jury 
boxes.  And,  finally,  while 
Broomfield  acknowledged  that 
sharing  courtrooms  in  larger  court- 
houses may  be  possible  and  is  being 
considered,  court  space  in  smaller 
courthouses  is  less  flexible. 
Broomfield  commented,  however, 
that  cases  can  proceed  only  when  a 
judge  and  a  courtroom  are  avail- 
able. *L 
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National  Fine  Center  Charts  Progress  for  Congress 


The  Administrative  Office  (AO) 
has  met  the  commitments  it  made  to 
a  Senate  committee  last  year — in 
full  and  ahead  of  schedule — with  a 
National  Fine  Center  (NFC)  that 
had  25  courts  on  the  central  fine 
processing  unit  by  April  1995,  an 
AO  representative  told  the  Senate 
Committee  on  Governmental  Af- 
fairs last  month. 

The  AO's  Assistant  Director  for 
Finance  and  Budget  Richard  A. 
Ames,  and  John  Benoit,  project  di- 
rector for  the  NFC,  appeared  at  the 
Senate  committee  hearing  on  crimi- 
nal debt  collection  efforts.  Ames 
told  the  committee  that  the  NFC 
"made  great  progress  during  the 
past  year."  [See  sidebar  on  "NFC 
Builds  Groundwork"].  By  August  1, 
34  courts  were  part  of  the  NFC,  po- 
sitioning the  NFC  team  to  meet  its 
next  major  scheduling  milestone. 
"The  NFC  team  will  continue  to 
meet  its  objectives,"  said  Ames,  "in- 
cluding 58  courts  by  December  26, 
1995,  and  all  94  courts  by  August 
26,  1996,  thereby  completing  Phase  I 
of  the  implementation  effort  on  time 
and  on  budget." 

Despite  meeting  project  objec- 
tives outlined  a  year  ago  to  the  Sen- 
ate committee  and  its  then  chair, 
Senator  Byron  L.  Dorgan  (D-ND), 
the  NFC  project  drew  criticism  from 
the  present  committee  chair,  Sena- 
tor John  McCain  (R-AZ)  and  from 
now  ranking  minority  member, 
Dorgan.  In  his  opening  statement, 
McCain  faulted  the  efficiency  of  the 
NFC  project,  pointing  to  delays  in 
implementation,  and  raising  ques- 
tions on  how  the  NFC  will  work.  "In 
no  way  do  I  desire  to  prejudge  the 
situation,"  said  McCain,  "But,  I 
must  say  I'm  skeptical  that  we  are 
on  the  right  track  to  establish  a  Fine 
Center  that  fulfills  congressional  in- 
tent in  a  timely  and  cost  efficient 
manner." 


(L  to  R)  At  a  recent  Senate  hearing,  National  Fine  Center  Project  Director  John  Benoit  and  AO 
Assistant  Director  of  Finance  and  Budget  Richard  A.  Ames  discussed  the  NFC's  progress. 


In  response,  Ames  detailed  the 
success  of  Phase  I  of  the  NFC 
project,  which  began  with  the  small- 
est courts  and  utilized  off-the-shelf 
accounting  software  to  permit  a  fast 
start.  Ames  also  reported  that  NFC 
Phase  II  implementation  has  pro- 
ceeded better  than  expected.  Phase 
II  is  an  enhanced  system  that  will 
include  more  comprehensive  man- 
agement information  capabilities, 
along  with  wide-scale,  on-line 
access. 

Also  testifying  at  the  hearing 
were  representatives  from  the  Gen- 
eral Accounting  Office,  a  private 
consulting  firm,  and  Gerald  Stern, 
special  counsel  for  financial  institu- 
tion fraud  from  the  Department  of 
Justice  (DOJ).  The  DOJ  has  statutory 
responsibility  for  criminal  debt  col- 
lection and  was  scheduled  to  testify 
on  its  progress  in  this  area.  At  the 
1994  hearing,  Dorgan  noted  that  al- 
most $4  billion  is  owed  in  criminal 
fines,  and  criticized  DOJ  debt  collec- 
tion efforts,  saying  "[I]t  is  an  out- 
rage that  the  U.S.  Justice  Depart- 
ment has  collected  less  than  one 
cent  on  the  dollar  owed  in  fines  by 
criminals."  This  year,  Stern  did  not 
testify  about  DOJ's  overall  criminal 


debt  collection  efforts.  Instead  he  fo- 
cused on  the  NFC  project  and  ex- 
pressed concerns  that  the  present 
system  will  not  provide  on-line-in- 
teractive access  to  the  NFC.  Stern 
criticized  the  NFC  for  dropping  the 
development  of  an  on-line  interac- 
tive access  system  in  favor  of  a  local 
area  network  (LAN)  and  indicated 
that  DOJ  would  not  agree  to  imple- 
mentation of  the  larger  districts  on 
the  NFC  until  the  new  system  is  op- 
erational. Ames,  however,  indicated 
that  he  was  surprised  by  the  repre- 
sentations made  by  DOJ.  According 
to  Ames,  DOJ  previously  agreed  to 
the  NFC's  plan  to  test  its  LAN  sys- 
tem this  month  and  to  introduce  it 
in  the  districts  beginning  in  October 
so  that  a  proven  LAN  system  is 
available  to  facilitate  implementa- 
tion of  the  larger  districts  early  next 
year. 

Following  the  hearing,  AO  Direc- 
tor L.  Ralph  Mecham  released  this 
statement: 

"We  were  pleased  to  have  the  op- 
portunity to  testify  on  the  operation 
of  the  National  Fine  Center.  Every 
commitment  we  made  at  a  hearing 
before  the  same  committee  a  year 
ago  has  been  met  or  exceeded.  7t 
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Mew  School  Year  Brings  Reminder  For  Judges  Who  Teach 


As  the  new  Fall  semester  ap- 
>roaches,  many  judges  will  be  con- 
inuing  the  traditional  and  time- 
icnored  practice  of  teaching 
tudents  about  the  law.  The  Code  of 
umduct  for  United  States  Judges  per- 
nits  and,  indeed,  encourages  judges 
o  do  so,  to  the  extent  time  permits, 
^s  individuals  learned  in  the  law, 
jdges  are  in  a  unique  position  to 
ontribute  to  the  improvement  of 
he  law  and  to  impart  their  knowl- 
dge  and  experience  to  the  next  gen- 
ration  of  practitioners. 

The  commencement  of  a  new 


school  year  is  an  opportune  time  to 
review  some  important  points  about 
judges'  teaching  activities,  including 
relevant  provisions  of  the  Ethics  Re- 
form Act  and  related  regulations. 
Judges  who  plan  to  teach  for  com- 
pensation must  secure  the  prior  ap- 
proval of  the  chief  judge  of  the  cir- 
cuit. The  process  for  obtaining 
approval  of  teaching  activities  is  de- 
scribed in  the  Judicial  Conference 
Regulations  on  Outside  Earned  In- 
come, Honoraria,  and  Outside  Em- 
ployment, section  5(d),  set  forth  in 
the  Guide  to  Judiciary  Policies  and 


National  Fine  Center  Builds  Groundwork 

Bringing  38  courts  onto  the  central  processing  unit  over  the  last  year- 
and  providing  the  capability  to  bring  additional  larger  courts  into  the 
National  Fine  Center — has  been  possible  as  the  following  steps  were 
accomplished. 

■  Business  processes  for  use  in  both  the  courts  and  the  NFC  were 
established  and  implemented. 

■  A  central  fine  processing  center  in  Washington,  D.C.  was  designed, 
staffed  and  launched. 

■  Training  programs  were  developed  and  delivered  to  courts. 

■  Hardware  and  software  applications  were  developed  for  court 
units  and  the  NFC. 

■  A  new  NFC  processing  software  package  was  selected,  modified 
and  installed. 

■  New  court  software  was  designed  and  developed  to  automate  the 
new  judgment  and  commitment  procedure. 

■  A  system-wide  data  interchange  plan  based  on  district  network 
application  servers  was  developed. 


Unfortunately,  the  record  regard- 
ig  the  collection  of  debt — which  is 
ie  legal  responsibility  of  the  De- 
jrtment  of  Justice — has  not  fared 
)  well.  The  Senate  hearing  failed  to 
led  any  light  on  why  the  depart- 
ent  has  collected  such  a  small 
nount  of  the  more  than  $4  billion 


in  outstanding  criminal  fines  men- 
tioned by  Senator  Dorgan.  Instead 
of  collecting  fines  as  required  by 
law,  the  department  apparently  has 
chosen  to  create  a  smoke  screen 
around  the  fine  center  to  hide  its 
own  failures.' 


Procedures,  Volume  II,  Chapter  VI, 
Part  H. 

Approval  of  compensated  teach- 
ing activities  generally  must  be  ob- 
tained: (1)  before  commencing  any 
compensated  teaching,  (2)  before  any 
material  increase  in  the  compensa- 
tion or  time  required  for  teaching 
previously  approved,  and  (3)  before 
the  commencement  of  teaching  in 
any  new  academic  year.  To  obtain 
approval,  a  request  should  be  sub- 
mitted to  the  circuit  chief  judge.  The 
following  information  should  be  in- 
cluded in  the  request:  (1)  the  institu- 
tion for  which  the  teaching  will  be 
done,  (2)  the  source  and  amount  of 
compensation,  and  (3)  the  time  re- 
quired, including  travel  time.  The  re- 
questing judge  should  also  represent 
that  the  proposed  teaching  activity 
will  be  consistent  with  the  Code  of 
Conduct. 

Circuit  chief  judges  evaluate  re- 
quests for  approval  under  criteria 
outlined  in  the  regulations.  While 
most  requests  are  approved,  an  occa- 
sional request  may  be  disapproved. 
Disapprovals  may  be  appealed  to  the 
circuit  judicial  council. 

Compensation  received  for  teach- 
ing is  subject  to  the  outside  earnings 
ceiling  under  the  Ethics  Reform  Act. 
For  1995,  the  ceiling  is  $20,040. 
Judges  may  deduct  from  their  com- 
pensation the  ordinary  and  neces- 
sary expenses  paid  or  incurred  to 
produce  the  teaching  income  (such 
as  unreimbursed  travel  expenses)  in 
determining  whether  the  ceiling  has 
been  reached.  Income  from  teaching 
activities  should  be  disclosed  on 
judges'  annual  financial  disclosure 
forms,  in  accordance  with  the  in- 
structions. 

For  further  information  about 
these  requirements,  judges  may  con- 
tact the  Administrative  Office  Gen- 
eral Counsel's  Office  at  (202) 
273-1100. 
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JUDICIAL    MILESTONES 


Appointed:  Thomas  B.  Bennett,  as 

U.S.  Bankruptcy  Judge,  U.S.  Bank- 
ruptcy Court  for  the  Northern 
District  of  Alabama,  June  5. 

Appointed:  Mary  Beck  Briscoe,  as 

U.S.  Court  of  Appeals  Judge,  U.S. 
Court  of  Appeals  for  the  Tenth 
Circuit,  June  1 . 

Appointed:  Curtis  Lynn  Collier,  as 

U.S.  District  Judge,  U.S.  District 
Court  for  the  Eastern  District  of 
Tennessee,  May  23. 

Appointed:  Shon  T.  Erwin,  as  U.S. 
Magistrate  Judge,  U.S.  District 
Court  for  the  Western  District  of 
Oklahoma,  June  1 . 

Appointed:  Susan  Yvonne  Illston, 

as  U.S.  District  Judge,  U.S.  District 
Court  for  the  Northern  District  of 
California,  June  2. 

Appointed:  J.  Garvan  Murtha,  as 

U.S.  District  Judge,  U.S.  District 
Court  for  the  District  of  Vermont, 
June  1. 

Appointed:  Hugh  B.  Scott,  as  U.S. 
Magistrate  Judge,  U.S.  District 
Court  for  the  Western  District  of 
New  York,  June  2. 

Elevated:  Judge  Marvin  E.  Aspen, 

to  Chief  Judge,  U.S.  District  Court 
for  the  Northern  District  of  Illinois, 
succeeding  Chief  Judge  James  B. 
Moran,  July  1 . 

Elevated:  Judge  Richard  A.  Enslen, 

to  Chief  Judge,  U.S.  District  Court 
for  the  Western  District  of  Michigan, 
succeeding  Chief  Judge  Benjamin  F. 
Gibson,  May  2. 

Elevated:  Judge  Jean  C.  Hamilton, 

to  Chief  Judge,  U.S.  District  Court 


for  the  Eastern  District  of  Missouri, 
succeeding  Chief  Judge  Edward  J. 
Filippine,  June  1 1 . 

Elevated:  Judge  Wm.  Fremming 
Nielsen,  to  Chief  Judge,  U.S. 
District  Court  for  the  Eastern 
District  of  Washington,  June  28. 

Senior  Status:  Chief  Judge  Edward 
L.  Filippine,  U.S.  District  Court  for 
the  Eastern  District  of  Missouri, 
June  11. 

Senior  Status:  Judge  Patrick  F. 
Kelly,  U.S.  District  Court  for  the 
District  of  Kansas,  June  6. 

Senior  Status:  Chief  Judge  James  B. 
Moran,  U.S.  District  Court  for  the 
Northern  District  of  Illinois,  June  30. 

Senior  Status:  Chief  Judge  Justin  L. 
Quackenbush,  U.S.  District  Court 
for  the  Eastern  District  of  Washing- 
ton, June  27. 

Senior  Status:  Judge  S.  Arthur 
Spiegel,  U.S.  District  Judge  for  the 
Southern  District  of  Ohio,  June  5. 

Deceased:  Senior  Judge  Dudley  B. 
Bonsai,  U.S.  District  Court  for  the 
Western  District  of  New  York, 
July  22. 

Deceased:  Senior  Judge  William  C. 
Hanson,  U.S.  District  Court  for  the 
Southern  District  of  Iowa,  June  6. 

Deceased:  Senior  Judge  Thomas 
Tang,  U.S.  Court  of  Appeals  for  the 
Ninth  Circuit,  July  18. 

Deceased:  Chief  Bankruptcy  Judge 
Jerry  G.  Tart,  U.S.  Bankruptcy  Court 
for  the  Middle  District  of  North 
Carolina,  July  21. 
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Ihief  of  Long  Range 
banning  Office  Named 


rffrey  A.  Hennemuth 

Jeffrey  A.  Hennemuth  has  been 
amed  chief  of  the  Administrative 
)ffice's  Long  Range  Planning 
)ffice.  Hennemuth  has  been  the 
enior  attorney  in  the  office  since 
one  1993,  and  has  played  a  key  role 
rt  providing  professional  support  to 
tie  Judicial  Conference  Committee 
n  Long  Range  Planning  and  in 
.eveloping  the  first  Long  Range  Plan 
n  the  Federal  Courts. 

Hennemuth  joined  the  AO  in  1991 
s  a  senior  attorney  in  the  Article  III 
udges  Division,  where  he  provided 
taff  support  for  the  Judicial  Branch 
nd  Intercircuit  Assignments 
.ommittees.  He  also  worked  on  a 
ariety  of  special  projects  in  the 
)ffice  of  Judges  Programs.  Previ- 
ously, he  had  been  a  litigating 
ttorney  for  six  years  in  the  Office  of 
he  Solicitor,  U.S.  Department  of 
,abor.  After  receiving  his  law 
legree  from  Ohio  State  University 
College  of  Law,  he  was  a  law  clerk 
o  Judge  Paul  C.  Weick  (6th  Cir.) 
nd  an  instructor  of  legal  research 
nd  writing,  appellate  advocacy, 
nd  criminal  procedure  at  the  Ohio 
Northern  University  College  of  Law. 


Federal  Courts  Improvements  Act  Introduced 
in  Senate;  Pending  in  House 


At  the  request  of  the  Judiciary, 
earlier  this  month  Senators  Orrin 
Hatch  (R-UT)  and  Howell  T.  Heflin 
(D-AL)  introduced  S.  1101,  the 
Federal  Courts  Improvement  Act. 
While  both  senators  said  they  had 
concerns  with  certain  provisions 
contained  in  the  bill,  they  also 
agreed  that  the  legislation  merits 
careful  consideration  and  a  full 
hearing.  The  bill  contains  numer- 
ous improvements  in  the  operation 
and  administration  of  the  federal 
courts. 

Earlier  this  summer  Representa- 
tives Carlos  J.  Moorhead  (R-CA) 
and  Patricia  Schroeder  (D-CO)  in- 
troduced H.R.  1989,  a  similar  al- 
though not  identical  version  of  the 


bill.  Among  the  provisions  con- 
tained in  the  House  and  Senate  ver- 
sion are  the  authority  for  probation 
and  pretrial  services  officers  to 
carry  firearms;  a  $30  increase  in  the 
civil  filing  fee;  a  $25,000  increase  in 
the  jurisdictional  amount  for  diver- 
sity cases;  a  modified  "Rule  of  80"  to 
allow  judges  to  take  senior  status  at 
age  60;  and  an  amendment  to  the 
Criminal  Justice  Act  that  would  in- 
crease the  number  of  districts 
served  by  the  defender  organiza- 
tions. The  House  bill  does  not  in- 
clude a  repeal  of  section  140,  which 
bars  annual  cost-of-living  adjust- 
ments in  pay  for  federal  judges  ex- 
cept as  specifically  authorized  by 
Congress. 


FJC  Plans  New  Edition  of  Bench  Book 


The  Federal  Judicial  Center  (FJC), 
in  consultation  with  its  Bench  Book 
Committee,  plans  to  publish  a  new 
edition  of  the  Bench  Book  for  U.S. 
District  Court  Judges  in  1996.  Judge 
A.  David  Mazzone  (D.  Mass.)  is 
chair  of  the  Bench  Book  Committee, 
and  its  members  are  Chief  Judge 
William  O.  Bertelsman  (E.D.  Ky.) 
and  Judges  William  B.  Enright 
(S.D.  Cal.),  Aubrey  E.  Robinson,  Jr. 
(D.  D.C.),  and  Louis  L.  Stanton 
(S.D.  N.Y.). 

As  part  of  the  process  of  prepar- 
ing a  new  edition,  the  FJC  and  the 
Bench  Book  Committee  invite  judges 
to  submit  ideas  for  improving  the 
Bench  Book,  including  but  not 
limited  to  suggestions  for  new 
material,  revisions  in  current 
content,  and  changes  in  organiza- 
tion and  format.  Please  send  sugges- 
tions to  the  FJC's  Publications  & 


Media  Division,  ATTN:  Bench  Book. 

The  FJC  published  its  first  Bench 
Book  in  1969,  and  second  and  third 
editions  were  published  in  1979  and 
1986.  Since  1986,  sections  of  the 
book  have  been  periodically  up- 
dated and  new  sections  added  in 
response  to  legislative  and  other 
changes. 

The  planned  fourth  edition  of  the 
Bench  Book  will  depart  from  the  two- 
volume,  loose-leaf  format  of  previ- 
ous editions  and  appear  in  a  single, 
softbound  publication.  This  will 
ensure  that  judges  have  a  complete, 
current  version  of  the  Bench  Book  in 
a  single,  handbook-sized  publica- 
tion. For  the  convenience  of  judges 
who  prefer  the  loose-leaf  format, 
however,  the  FJC  will  make  elec- 
tronic versions  of  the  Bench  Book 
available  for  them  to  reproduce  and 
use  as  they  would  like. 
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INTERVIEW 


Judge  Frank  Magill:  Reviewing  Financial  Disclosure  Reports 


10 


Judge  Frank  Magill  was  appointed 
to  the  United  States  Court  of  Appeals 
for  the  Eighth  Circuit  in  1986.  The 
Chief  Justice  appointed  him  a  member 
of  the  Committee  on  Financial  Disclo- 
sure (formerly  Judicial  Conference 
Committee  on  Judicial  Ethics)  in  1987, 
and  Chair  of  the  Committee  in  1993. 

Q#   What  are  the  responsibilities 
•   of  the  Committee  on  Finan- 
cial Disclosure? 

A#   The  Committee  on  Financial 
•   Disclosure  has  supervisory 
responsibility  for  the  Judiciary's 
implementation  of  the  financial  dis- 
closure provisions  of  the  Ethics  Re- 
form Act  of  1989.  The  committee 
has  three  basic  functions:  it  reviews 
the  financial  disclosure  reports  filed 
by  judges  and  other  judicial  branch 
officers  and  employees;  approves 
and  modifies  the  reporting  forms 
and  instructions;  and  responds  to 
inquires  regarding  financial  disclo- 
sure matters  from  judges,  employ- 
ees, and  the  public. 

Q#   Is  May  15  the  only  time 
•  judges  and  employees  are 
required  to  file  a  report? 

A.   No.  Most  judges  or  employ- 
•   ees  will  file  three  types  of  re- 
ports during  their  time  with  the  Ju- 
diciary. Nomination  or  initial  re- 
ports are  required  from  all  judges 
when  they  are  first  nominated  for  or 
assume  the  bench.  Judicial  employ- 
ees file  an  initial  report  when  they 
are  appointed  to  a  position  the  pay 
for  which  is  120  percent  of  the  basic 
pay  of  a  GS-15  for  those  who  are 
compensated  at  $81,529.20  or  above 
for  calendar  year  1995.    Thereafter, 
annual  reports  are  due  on  May  15  of 
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each  year  until  the  filer  retires  or 
leaves  the  Judiciary.  At  that  time,  a 
final  report  is  due  which  covers  any 
unreported  time  period  since  the 
last  annual  report.  This  year,  2,667 
annual  reports  covering  calendar 
year  1994  will  be  filed  and  approxi- 
mately 300  other  reports  will  be  re- 
ceived throughout  the  year. 

Q#   Do  the  members  of  the  com- 
•   mittee  actually  review 
financial  disclosure  reports? 

A#    Yes.  Each  of  the  judges  on 
•   the  committee  is  assigned 
an  area  of  responsibility  and  person- 
ally reviews  all  reports  for  that  area. 
After  the  reports  have  been  received 
and  an  initial  review  is  performed 
by  the  staff  of  the  Administrative 
Office's  Financial  Disclosure  Office, 
the  reports  are  forwarded  each  Fri- 
day to  committee  members  for  re- 
view. The  reviewing  judge,  either 
certifies  the  report  as  complete  or 
directs  that  a  letter  be  forwarded  to 
the  filer  over  my  signature  request- 
ing more  information  in  order  to 
complete  the  report.  Currently,  each 
judge  reviews  over  150  reports. 

In  the  other  branches  of  govern- 
ment designated  staff  attorneys  or 
ethics  officials  perform  the  final  re- 
views and  certification  of  the  re- 
ports. The  committee  believes  that  it 
is  extremely  important  that  judge's 
reports  are  reviewed  by  judges  who 
fully  understand  the  financial  dis- 
closure requirements  of  the  Ethics 
Reform  Act,  are  familiar  with  the 
guidance  contained  in  the  Codes  of 
Conduct,  and  understand  signifi- 
cant differences  inherent  in  judicial 
duties  and  responsibilities  as  op- 
posed to  those  filers  in  the  other 
branches  of  government. 


Q.   Have  there  been  many 
•   changes  during  your  tenure 
as  chair  of  the  committee? 


A 


We  believe  that  our  service 
to  the  filers  in  processing 
their  reports  has  improved  signifi- 
cantly over  the  last  few  years  due  to 
a  number  of  changes  in  how  the  staff 
and  the  committee  process  reports. 
John  Howell,  the  committee  counsel 
in  the  Article  III  Judges  Division  of 
the  AO,  and  his  staff  have  instituted 
a  number  of  management  reforms 
that  have  significantly  reduced  the 
time  required  to  process  the  reports 
and  allows  us  at  any  given  time  to 
know  where  each  report  is  in  the  re- 
view process.  Also,  the  committee 
has  spent  considerable  time  and  ef- 
fort improving  the  filing  instructions 
and  clarifying  reporting  require- 
ments for  filers.  As  a  result,  for  ex- 
ample, all  financial  disclosure  re- 
ports received  prior  to  July  1  have 
been  screened  and  forwarded  to  the 
reviewing  judge  for  final  review. 

More  significantly,  the  committee 
reviewed,  closed,  and  certified  over 
95  percent  of  the  reports  for  calendar 
year  1993,  that  required  no  further 
information  within  60  days  or  less. 
Our  goal  is  to  continue  to  meet  the 
requirement  of  the  Ethics  Reform 
Act  to  complete  all  such  reviews 
within  60  days.  When  you  realize 
that  the  judges  on  the  committee 
must  first  handle  their  cases  and 
then  dedicate  the  time  to  review  and 
certify  the  reports,  you  must  cer- 
tainly appreciate  that  hard  working, 
dedicated  judges  have  been  consis- 
tently appointed  to  the  committee 
over  the  years. 


Q 


From  the  letters  sent  out  to 
filers  over  the  years,  it  ?| 


seems  that  many  of  the  requests  for 
information  are  about  the  failure  to 
fill  in  blanks  or  use  the  right  value 
:odes  to  describe  the  value  of  an  as- 
set or  its  income.  Is  there  too  much 
"nitpicking"  in  the  process? 

A#  The  committee  looks  at  the 
•  process  as  a  two-fold  obliga- 
tion. First,  we  try  not  to  ask  for  more 
information  than  is  required  by  the 
statute.  However,  we  have  the  obli- 
gation to  ensure  the  Judiciary  fully 
romplies  with  financial  disclosure 
requirements  of  the  statute.  The 
statute  is  surprisingly  detailed  in 
what  it  asks  for.  Currently,  the  com- 
mittee is  working  to  further  clarify 
the  filing  requirements  with  respect 
:o  IRAs  and  brokerage  accounts, 
rhis  work  has  resulted  in  a  number 
Df  letters  of  inquiry  this  year  about 
the  assets  contained  in  such  ac- 
:ounts.  The  key  to  effective  imple- 
mentation of  the  statute  is  to  ensure 
i  complete  listing  of  assets  when  the 
Filer  is  in  a  position  to  manage  or  di- 
rect the  management  of  the  asset,  as 
apposed  to  a  mutual  fund  where  the 
filer  simply  buys  shares  in  the  fund, 
:>ut  is  unable  to  influence  day-to- 
day management  activities  or  asset 
selection.  Secondly,  the  reports  are 
:onstantly  scrutinized  by  the  public 
and  have  been  the  basis  for  a  num- 
ber of  articles  about  the  Judiciary. 
The  committee  feels  an  inherent  re- 
sponsibility to  ensure  that  the  re- 
ports released  to  the  public  are  an 
accurate  reflection  of  an  individual 
judge's  activities  and  financial 
holdings. 

Q#  You  mention  the  release  of 
•  reports  to  the  public.  Can 
anyone  look  at  the  reports  and  does 
this  not  raise  security  concerns  for 
judges  and  their  families? 

A#  The  statute  is  very  broad 
•  with  respect  to  release  of  re- 
ports. Basically,  reports  are  avail- 
able to  just  about  anyone,  including 


prisoners  and  disgruntled  litigants, 
provided  they  comply  with  the  com- 
mittee procedures  for  requesting  the 
forms.  The  committee  is  particularly 
aware  of  the  security  concerns  with 
respect  to  the  release  of  reports. 
They  are  the  same  concerns  that 
face  filers  in  all  three  branches  of 
government.  As  an  example,  the  re- 
port form  does  not  require  home  ad- 
dresses, and  any  such  addresses  as 
well  as  financial  account  numbers 


are  redacted  prior  to  release  of  the 
reports  to  the  public.  The  committee 
also  provides  notification  to  indi- 
vidual judges  and  employees  when 
their  reports  have  been  released. 


Q 


#  What  happens  if  someone 

•  files  late  or  refuses  to  file? 


A#    If  a  report  is  received  over 
•  30  days  after  its  due  date,  a 
late  filing  fee  of  $200  is  assessed  by 
the  committee.  The  filer  can  request 
a  waiver  of  the  fee  for  good  cause, 
but  the  reason  must  directly  impact 
on  the  filer's  ability  to  comply. 

If  a  filer  does  not  file,  the  statute 
ultimately  provides  for  the  referral 
of  the  filer  to  the  Attorney  General 
for  prosecution.  Fortunately,  only 
one  such  referral  has  been  made  in 
recent  years. 

The  staff  of  the  Financial  Disclo- 


sure Office  is  instructed  to  make  sure 
that  filers  are  notified  before  the  30- 
day  grace  period  expires  in  order  to 
avoid  the  assessment  of  large  num- 
bers of  late  fees.  For  example,  on  June 
1,  the  committee  counsel  sent  letters 
to  a  number  of  filers  whose  annual 
report  had  not  been  received.  All  but 
four  of  the  filers  were  able  to  file  their 
reports  prior  to  expiration  of  the  30- 
day  grace  period  or  requested  and 
were  granted  an  extension  to  com- 
plete their  reports.  The  staff  works 
very  hard  to  manage  the  report  pro- 
cess to  ensure  that  problems  are 
avoided. 

Q#  Can  any  significant  changes 
•  be  expected  in  the  filing 
process  for  next  year? 

A#  We  envision  no  major 
•   changes.  A  number  of  steps 
have  already  been  taken  to  improve 
the  filing  process.  Reports  are  pro- 
cessed faster.  Thus,  requests  for  addi- 
tional information  now  arrive  in  June 
and  July  when  the  memory  and  infor- 
mation is  fresh.  The  filing  instruc- 
tions have  been  recently  revised  to 
add  samples,  checklists,  and  com- 
mentary to  help  clarify  the  filing  re- 
quirements. Committee  members  are 
making  presentations  during  the  cir- 
cuit judicial  conferences  inviting 
feedback  and  criticisms  of  the  filing 
process.  Several  good  suggestions 
have  been  made  that  we  are  evaluat- 
ing. The  committee  is  attempting  to 
reduce  the  number  of  letters  request- 
ing information  and  replacing  our  in- 
quiries with  advisory  letters  to  assist 
in  the  next  year's  filings.  The  soft- 
ware program  continues  to  improve 
and  certainly  eases  the  burden  of 
copying  last  year's  information  each 
time  a  report  is  due. 

The  staff  of  the  Financial  Disclo- 
sure Office  of  the  Article  III  Judges 
Division  is  available  to  answer 
questions  and  assist  filers.  We 
urge  filers  to  call  the  office  at 
(202)  273-4626.  *n^ 
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Law  Review  Publishes  Symposium  on  Federal  Judicial  Administration 


The  American  University  Law 
Review  recently  published  a  sympo- 
sium on  federal  judicial  administra- 
tion to  commemorate  Director  L. 
Ralph  Mecham's  Tenth  anniversary 
as  head  of  the  Administrative  Of- 
fice. This  special  collection  features 
an  introduction  from  the  Chief  Jus- 
tice and  articles  contributed  by  six 
current  and  former  chairs  of  Judi- 
cial Conference  committees,  a 
former  Federal  Judicial  Center  di- 
rector and  deputy  director,  a  district 
court  clerk,  and  several  present  and 
past  AO  staff  members.  It  represents 
a  rare  instance  in  which  a  major  le- 
gal periodical  has  devoted  signifi- 
cant attention  to  the  broad  range  of 
issues  affecting  the  internal  organi- 
zation and  operation  of  the  federal 
courts. 

This  symposium,  appearing  in 
volume  44,  issue  number  5  (June 
1995)  of  the  law  review,  includes 


the  following  articles:  Some  Introduc- 
tory Thoughts,  William  H. 
Rehnquist;  L.  Ralph  Mecham:  A  Trib- 
ute, Richard  S.  Arnold;  The  History  of 
the  Federal  Judiciary's  Automation 
Program,  J.  Owen  Forrester;  From 
Orphan  to  Maturity:  The  Development 
of  the  Bankruptcy  System  During  L. 
Ralph  Mecham's  Tenure  as  Director  of 
the  Administrative  Office  of  the 
United  States  Courts,  Lloyd  D. 
George;  Measured  Progress:  The  Evo- 
lution and  Administration  of  the  Fed- 
eral Magistrate  Judges  System,  Philip 
M.  Pro  &  Thomas  C.  Hnatowski; 
Judges  and  Legislators:  Enhancing  the 
Relationship,  Deanell  Reece  Tacha; 
Judiciary  Reform:  Recent  Improve- 
ments in  Federal  Judicial  Administra- 
tion, Harlington  Wood,  Jr.;  Criminal 
Caseload  in  U.S.  District  Courts: 
More  than  Meets  the  Eye,  David  L. 
Cook,  Steven  R.  Schlesinger,  Thomas 
J.  Bak  &  William  T.  Rule,  II;  Long 


Range  Planning:  A  Reality  in  the  Judi- 
cial Branch,  Richard  B.  Hoffman  & 
William  M.  Lucianovic;  Thinking 
About  Judgeships,  A.  Leo  Levin  & 
Michael  E.  Kunz;  Renewal  of  the  Fed- 
eral Rulemaking  Process,  Peter  G. 
McCabe;  and  A  Study  in  Contrasts: 
The  Ability  of  the  Federal  Judiciary  to 
Change  Its  Adjudicative  and  Adminis- 
trative Structures,  Charles  W.  Nihan. 

The  AO  has  obtained  reprints  of 
this  symposium  for  official  use  in  ju- 
dicial orientation  programs  and 
other  informational  purposes.  A 
limited  number  of  copies  are  avail- 
able, upon  request,  to  judges  and  ju- 
dicial branch  staff.  For  further  infor- 
mation, please  contact  the  Office  of 
Judges  Programs,  Administrative 
Office  of  the  United  States  Courts, 
Suite  4-170,  One  Columbus  Circle, 
N.E.,  Washington,  D.C.   20544, 
(202)  273-1800. 
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Judiciary  Braces  Far  FY  96  Funding  Crisis 


When  fiscal  year  1996  begins  on 
October  1,  1995,  there  are  a  number 
)f  different  scenarios  that  may  oc- 
ur.  But,  there  is  one  that  appears 
»early  certain — all  13  spending 
>ills  will  not  have  been  passed  by 
>oth  houses  and  signed  by  the  Presi- 
lent.  This  in  itself  is  not  a  particu- 


On  August  25,  1995,  Administra- 
tive Office  Director  L.  Ralph 
Mecham  sent  a  memorandum  to  the 
courts  informing  them  of  available 
operating  options.  In  the  absence  of 
funding,  the  Guide  to  Judiciary  Poli- 
cies and  Procedures  (Vol.  I,  chap.  Ill, 
part  C)  provides  courts  with  specific 


"[A]U  operations  and  services  needed  to  maintain  and  support 
the  exercise  of  the  'judicial  power  of  the  United  States' .  .  .  should 
be  continued  during  any  funding  lapse." 

— Guide  to  Judiciary  Policies  and  Procedures 


arly  unique  occurrence.  Typically, 
longress  responds  by  agreeing 
o  a  stop-gap  measure  and  quickly 
ends  a  continuing  resolution  to  the 
'resident's  desk.  However,  that  also 
ppears  much  less  likely  to  happen 
his  year,  leaving  the  federal  govern- 
nent  in  the  uncommon  position  of 
•perating  during  a  funding  lapse. 
"here  have  been  brief  funding  lapses 
n  the  past.  However,  since  the 
'resident  and  Congress  hold  strong 
md  opposing  positions  on  a  number 
)f  funding  issues,  the  lapse  could  be 
onger  this  year. 


guidelines  based  on  the  Anti-Defi- 
ciency Act  and  the  Constitution. 
Several  circuits  have  formalized 
adoption  of  the  guidelines  by  issu- 
ing court  orders. 

The  guidelines  recognize  the 
unique  situation  of  the  Judiciary  and 
anticipate  that  all  activities  "essen- 
tial to  maintain  and  support  the  ex- 
ercise of  the  judicial  power  of  the 
United  States  will  continue."  The  ac- 
tual decision  as  to  the  retention  of 
court  personnel  is  left  to  each  court. 

The  guidelines  specify  that  the 

See  Funding  on  page  2 
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Senator  Grassley 
Discusses  Agenda 


Senator  Charles  E.  Grassley 

Senator  Charles  E.  Grassley  (R- 
Iowa)  was  elected  to  the  U.S.  Senate  in 
1980,  and  became  a  member  of  the  Ju- 
diciary Committee  in  1981.  Today, 
Grassley  serves  as  Chairman  of  the 
Subcommittee  on  Administrative 
Oversight  and  the  Courts.  Grassley 
served  as  the  only  non-lawyer  on  the 
Federal  Courts  Study  Committee,  the 
first  such  review  of  the  federal  Judi- 
ciary in  over  200  years. 

Q#  As  chair  of  the  Judiciary's 
•  Subcommittee  on  Adminis- 
trative Oversight  and  the  Courts, 
you  have  broad  jurisdiction.  Are 

See  Interview  on  page  10 
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Funding  continued  from  page  1 
courts  of  appeals,  district  courts, 
and  the  Judicial  Panel  on  Multi- 
district Litigation  should  continue  to 
hear  all  cases  according  to  normal 
schedules  and  priorities.  Each  judge 
may  employ  that  portion  of  personal 
staff  that  in  the  court's  opinion  is 
"essential"  to  the  resolution  of  cases 
and  all  essential  case  supporting  ser- 
vices provided  by  magistrate  judges, 
clerks,  probation  officers,  and  oth- 
ers. Bankruptcy  courts  should  con- 
tinue only  those  operations  that  may 
be  considered  part  of  the  exercise  of 
the  judicial  power  of  the  U.S.  or 
which  preserve  life  or  property.  The 


judges  of  each  bankruptcy  court 
shall  determine  which  personnel 
will  be  needed.  Under  the  Constitu- 
tion, Article  III  judges  are  entitled  to 
their  salaries  regardless  of  any  lapse 
in  appropriations. 

All  personnel  services  not  related 
to  the  performance  of  Article  III 
functions  should  be  suspended,  ac- 
cording to  the  guidelines.  Incurring 
new  obligations  such  as  the  acquisi- 
tion of  equipment,  the  hiring  of  new 
personnel,  and  travel  should  be 
avoided  unless  absolutely  essential 
to  the  resolution  of  cases  and  contro- 
versies. Non-essential  or  non- 
exempt  employees  should  be  fur- 


Moorhead  Announces  Retirement 


an  appointee  to  the  Federal  Courts 
Study  Committee.  Many  of  our  rec- 
ommendations now  have  been 
passed  into  law."  He  also  mentioned 
memorable  assignments  on  the  Judi- 
ciary Committee.  In  his  13  years  as 
ranking  minority  member  of  the 
subcommittee,  Moorhead  worked 
closely  with  former  chairs  William  J. 
Hughes  and  Robert  W.  Kastenmeier 
on  a  variety  of  legislation  that  has 
benefited  or  represented  the  inter- 
ests of  the  courts,  including  most  re- 
cently, the  1994  Judicial  Amend- 
ments Act.  "In  the  104th  Congress," 
Moorhead  noted,  "a  number  of  bills 
which  I  have  authored  have  been 
approved  by  the  subcommittee,  in- 
cluding judicial  reform  measures 
which  were  a  part  of  the  Contract 
with  America."  Moorhead  also  co- 
sponsored  H.R.  1989,  the  proposed 
Federal  Courts  Improvement  Act  of 
1995.  During  his  brief  tenure  as 
subcommittee  chair,  he  has  been 
particularly  concerned  with  an  in- 
creasing federal  court  workload  due 
to  the  federalization  of  state  issues 
and  in  legislation  to  expand  court- 
annexed  arbitration  programs. 


Representative  Carlos  ].  Moorhead 

Carlos  J.  Moorhead  (R-CA),  chair- 
man of  the  House  Judiciary 
Committee's  Subcommittee  on  Intel- 
lectual Property  and  Judicial  Ad- 
ministration, has  announced  he  will 
not  seek  reelection  next  year. 

Moorhead,  74,  was  first  elected  to 
the  House  in  1972.  In  announcing  his 
retirement,  he  noted  several  of  the 
high  points  of  his  career.  "It  was  my 
privilege,"  said  Moorhead,  "to  serve 
with  leading  jurists  of  our  nation,  as 


loughed  temporarily. 

To  plan  for  a  possible  funding 
lapse,  it  is  recommended  that  courts: 

■  immediately  evaluate  their 
travel  requirements  and  plans  for 
the  beginning  of  FY  96; 

■  advise  the  U.S.  Marshal  and 
the  General  Services  Administration 
building  managers  of  the  level  of 
services  that  will  be  required  to 
maintain  continuing  operation 

of  the  court  system; 

■  consider  formally  adopting  the 
model  guidelines  for  operating  in 
the  absence  of  an  appropriation  by 
issuance  of  an  appropriate  local  or- 
der; and 

■  inform  the  bar  and  the  U.S.  at- 
torneys office  of  any  changes  in  nor- 
mal practice  during  this  period. 

The  Judiciary's  FY  96  funding  bill 
passed  the  House  in  late  July.  It  pro- 
vides a  4.8  percent  increase  over  the 
FY  95  funding  level,  but  is  8.8  per- 
cent short  of  the  amount  requested 
for  the  coming  fiscal  year.  Chief 
Judge  Richard  S.  Arnold  (8th  Cir.), 
chair  of  the  Judicial  Conference's 
Budget  Committee,  has  written  to 
Senator  Phil  Gramm  (R-TX),  chair  of 
the  Senate  Appropriations  Subcom- 
mittee on  Commerce,  Justice,  State 
and  the  Judiciary,  to  seek  restoration 
of  the  necessary  funds. 

As  The  Third  Branch  went  to  press 
the  Senate  Appropriations  Commit- 
tee was  scheduled  to  consider  the 
courts'  funding  measure.  In  its 
mark-up,  the  Senate  subcommittee 
restored  about  half  of  the  funds  ap- 
pealed by  the  Judiciary.  The 
subcommittee's  mark  for  Salaries 
and  Expenses  and  the  Crime  Trust 
Fund  is  $50.6  million  more  than  the 
amount  passed  by  the  House.  As  is 
the  case  with  its  House  counterpart, 
the  Senate  bill  prohibits  the  expendi- 
ture of  funds  for  Post  Conviction 
Defender  Organizations  in  FY  96.  In 
total,  the  Senate  subcommittee 
would  fund  the  judicial  branch  at  6.6 
percent  more  than  the  FY  95  enacted 
level.  &^ 
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hief  Justice  Makes  Judicial  Conference  Committee  Appointments 


The  Chief  Justice  has  named  four 
iw  Judicial  Conference  committee 
airs,  appointed  two  new  members 
the  Conference's  Executive  Com- 
ittee,  and  extended  one  chairman's 
rm.  Appointments  are  effective 
:tober  1,  1995. 

Chief  Judge  Michael  M.  Mihm 
.D.  111.)  and  Judge  Clarence  A. 
immer  (D.  Wyo.)  will  succeed 
dge  Charles  L.  Brieant  Jr.  (S.D. 
Y.)  and  Chief  Judge  Morey  Sear 
.  D.  La.)  on  the  Executive  Commit- 
?.  The  term  of  Judge  Ralph  K. 
inter  Jr.  (2d  Cir.)  as  chairman  of 
e  Advisory  Committee  on  Evi- 
nce Rules  has  been  extended  one 
ar. 


ige  A.  Raymond  Randolph  (D.C. 
r.),  Committee  on  Codes  of  Conduct, 
cceeding  Judge  R.  Lanier  Anderson 
Ith  Cir.) 


Judge  Clarence  A.  Brimmer  (D.  Wyo.), 
Executive  Committee 


Judge  Stephen  H.  Anderson  (10th  Cir.), 
Committee  on  Federal-State  Jurisdic- 
tion, succeeding  Judge  Stanley  Marcus 
(S.D.  Fla.) 


ID 


Chief  Judge  Michael  M.  Mihm  (CD. 
III.),  Executive  Committee 


Judge  Cynthia  H.  Hall  (9th  Cir.),  Com- 
mittee on  International  Judicial  Rela- 
tions, succeeding  Chief  Judge  Michael 
Mihm  (CD.  III.) 


Judge  Emmett  R.  Cox  (11th  Cir.),  Com- 
mittee on  Defender  Services,  succeeding 
Judge  Gustave  Diamond  (W.D.  Pa.) 


The  Third  Branch    m   September  1995 


Magistrate  Judges  Ease  Civil  Trial  Workload 


Percentage  of  Civil  Trials  Conducted  by  Magistrate  Judges 

(One-year  period  ending  September  30,  1994) 


1st  Circuit 

16.9% 


2d  Circuit 
19.6% 


6th  Circuit 

19% 


Puerto  Rico 


3d  Circuii 

7.4% 


L  S 


^Virgin  islands 


4th  Circuit 

12.7% 


D.C.  Circuit 

25% 


11th  Circuit 
7.1% 
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Magistrate  judges  presided  at 
912,  or  17.2  percent  of  the  civil  jury 
trials  held  in  the  federal  courts  for 
the  one-year  period  ending  Septem- 
ber 30,  1994,  according  to  statistics 
compiled  by  the  Administrative  Of- 
fice. The  percentages  by  circuits 
range  from  a  high  of  25.5  percent  to 
a  low  of  7.1  percent.  (See  map.) 
"Lawyers  increasingly  have  been 
urging  their  clients  to  consent  to 
trial  before  magistrate  judges  in  civil 
cases,"  said  Magistrate  Judge  Robert 
Collings  (D.  Mass.),  who  has  been 
following  the  numbers.  "In  many 
districts,  magistrate  judges  can  set 
an  earlier  trial  date  than  a  district 
judge,  and  the  trial  date  is  a 
firm  one."  Magistrate  judges  do  not 
preside  at  criminal  felony  trials,  and 
this  may  allow  them  more  time  to 
devote  to  civil  cases.  Said  Collings, 
"Litigants  who  consent  to  a  trial  be- 
fore <i  magistrate  judge  do  not  risk 


the  danger  of  having  their  civil  trial 
date  usurped  by  a  criminal  jury  trial, 
which  has  to  take  precedence." 

District  courts  have  used  differ- 
ent techniques  to  expand  the  use  of 
magistrate  judges  to  conduct  civil 
trials.  A  number  have  found  that  ini- 
tially assigning  a  case  to  both  a  mag- 
istrate judge  and  a  district  judge 
makes  consent  more  likely  because  it 
identifies  the  magistrate  judge  who 
would  preside  at  the  trial,  if  the  par- 
ties consent.  Other  courts  have 
adopted  a  system  where  a  certain 
percentage  of  civil  cases  are  directly 
assigned  to  a  magistrate  judge  and 
only  if  consent  is  not  forthcoming  is 
the  case  assigned  to  a  district  judge. 

In  addition  to  civil  jury  trials, 
magistrate  judges  conducted  831 
bench  trials  and  disposed  of  6,092 
civil  consent  cases  without  trial,  con- 
ducted 1,795  evidentiary  hearings  in 
prisoner  cases,  774  evidentiary  hear- 


ings in  non-prisoner  cases,  and  242 
evidentiary  hearings  as  special 
masters. 

Since  1979,  magistrate  judges 
have  been  authorized  by  law  to  try 
civil  cases  with  the  consent  of  the 
parties.  Appeals  from  judgments  en- 
tered by  magistrate  judges  after  trial 
are  to  courts  of  appeals,  unless  the 
parties  explicitly  stipulate  that  the 
appeals  will  be  to  a  district  judge.  In 
Collings'  Massachusetts  court,  two 
district  judges  and  a  magistrate 
judge  were  paired  for  an  experiment 
where  the  judges  try  a  list  of  civil 
cases  during  a  particular  month 
without  regard  to  whom  the  case 
was  originally  assigned.  Details  of 
other  plans  and  mechanisms  for  as- 
signing civil  cases  to  magistrate 
judges  may  be  obtained  from 
the  AO's  Magistrate  Judges  Division 
at  (202)  273-1830. 
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ulnerability  of  Federal  Buildings  Assessed 


The  Department  of  Justice  (DOJ), 
ith  the  General  Services  adminis- 
ition  (GSA),  has  completed  an  as- 
ssment  of  the  vulnerability  of  fed- 
|]  office  buildings.  The  national 
pdy  was  conducted  at  the  direction 
the  President  following  the  April 
95  bombing  of  the  Alfred  P. 
urrah  Federal  building  in  Okla- 
>ma  City.  The  study  found  that  the 
ajority  of  federal  facilities  did  not 
eet  new  minimum  security  stan- 
irds.  However,  federal  court- 
tuses  either  meet  or  exceed  these 
indards,  largely  because  of  the 
esence  of  court  security  officers  at 
urthouse  entrances. 
The  DOJ  assigned  two  working 
oups  to  the  vulnerability  study, 
ie  group  to  survey  the  approxi- 
ately  1,330  federal  buildings  in  the 
ntinental  U.S.,  and  a  second  group 
identify  and  evaluate  the  types  of 
eful  security  measures. 
Federal  facilities  were  divided 
to  five  security  levels  based  on 
:e,  number  of  employees,  building 
e,  and  required  access  to  the  pub- 
.  Most  buildings  housing  federal 
urthouses  fell  within  Level  TV.  (An 
ample  of  a  Level  V  building,  the 
ghest  security  level,  would  be  the 
^ntagon.) 

Level  rV  facilities  are  large  multi- 
t\ant,  multistory,  federally  owned 
leased  buildings  with  over  450 
iployees.  Typically  the  facilities 
e  guarded,  set  back  from  the 
•eet,  have  interior  underground 
irking,  require  access  by  employ- 
s  more  than  12  hours  a  day  while 
maining  open  24  hours  a  day,  and 
low  public  access  less  than  12 
)urs  a  day.  The  study  recommends 
at  security  at  all  federal  facilities 
i  upgraded  to  meet  the  standards 
commended  for  their  designated 
vels,  while  Level  IV  facilities 
ould  also: 

■    control  adjacent  parking  as 
uch  as  possible; 


■  employ  24-hour  closed  circuit 
television  with  monitoring  and  vid- 
eotape recording  of  the  building's 
perimeter,  with  signs  publicizing  the 
use  of  this  equipment; 

■  mandate  that  agency  photo 
identification  cards  be  displayed  at 
all  times; 

■  have  shatter-resistant  exterior 
glass;  and 

■  require  x-ray  screening  of  all 
mail  and  packages. 

The  report  also  called  for  each  fa- 
cility to  form  its  own  building  secu- 
rity committee.  These  committees, 
according  to  the  report,  are  best  able 
to  evaluate  and  apply  the  recom- 
mended standards  to  individual  fa- 
cilities, while  identifying  building- 


specific  security  issues.  The  GSA  has 
been  instructed  to  coordinate  the 
creation  of  the  building  security 
committees  with  the  court  security 
committees  already  in  existence  in 
courthouses.  The  GSA  also  has  com- 
missioned a  panel  of  engineers  and 
security  experts  to  review  the  DOJ's 
report,  and  offer  recommendations 
on  immediate  actions  the  GSA 
might  take  to  increase  federal 
building  security.  At  the  GSA's  re- 
quest, a  meeting  was  held  in  Wash- 
ington in  July,  organized  by  the  Na- 
tional Institute  of  Building  Sciences 
(NIBS),  to  supply  expert  recommen- 
dations for  the  U.S.  Courts  Design 
Guide  on  security  for  existing 
and  new  federal  courthouses. 


Leo  Levin  Receives  Justice  Award 


(L  to  R)  Judge  Stanley  S.  Brotman  (D.  N.J.)  presented  A.  Leo  Levin  with  the 
American  Judicature  Society's  Justice  Award. 


The  American  Judicature  Soci- 
ety has  given  its  Justice  Award  to 
A.  Leo  Levin,  professor  of  law  at 
the  University  of  Pennsylvania. 
The  award  honors  Levin's  efforts 
to  improve  the  administration  of 
justice  in  the  U.S.   Levin  was  direc- 


tor of  the  Federal  Judicial  Center 
from  1977  to  1987. 

Levin  was  the  founding  director 
of  the  National  Institute  for  Trial 
Advocacy,  and  executive  director  of 
the  Commission  on  Revision  of  the 
Federal  Court  Appellate  System. 
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ABA  Resolutions  Address  Issues  of  Interest 


I    6 


At  its  annual  meeting  last  month, 
the  American  Bar  Association's 
House  of  Delegates  acted  on  the  fol- 
lowing resolutions,  which  may  be  of 
interest  to  the  Judiciary. 

■  Unanimously  adopted  the  re- 
port of  the  ABA's  Standing  Commit- 
tee on  Federal  Judicial  Improve- 
ments concerning  the  Judiciary's 
Proposed  Long  Range  Plan  for  the 
Federal  Courts,  but  deferred  action 
on  sections  of  the  report  dealing 
with  plan  recommendations  on  ad- 
ministrative agency  and  Article  I  ad- 
judication; non-acquiescence  and 
relitigation  in  appellate  courts;  dis- 
cretionary access  to  the  federal 
courts;  and  judicial  review  of  ad- 
ministrative action.  In  general,  the 
House  endorsed  the  plan  and  its 
specific  provisions,  and  it  encour- 
aged the  Judiciary's  efforts  to  plan 
for  the  future. 

■  Approved  a  resolution  urging 
the  National  Bankruptcy  Review 
Commission,  the  Judicial  Confer- 
ence, and  the  Senate  and  House  Ju- 
diciary Committees  among  others  to 
evaluate  the  bankruptcy  appellate 
system  and  develop  long-term  solu- 
tions. Some  of  the  recommended  ap- 
proaches in  the  Judiciary's  long 
range  plan  were  cited. 

■  Approved  a  resolution  urging 
federal,  state,  territorial,  and  local 
courts  to  provide  computer  on-line 
access  to  court  and  docket  informa- 
tion to  members  of  the  profession 
and  to  the  general  public  at  no  direct 
cost  to  the  user.  In  March  1995,  the 
Judicial  Conference  discussed  this 
issue  and  approved  an  advisory 
note  to  grant  exemptions  from  fees 
for  users  who  might  otherwise  not 
have  access  to  the  information  in 
electronic  form.  The  Conference  also 
voted  to  reduce  the  $1  per  minute 
fee  to  75  cents  per  minute.  Congress 
has  directed  the  Conference 

to  prescribe  reasonable  fees  for  the 
access. 


■  Approved  a  resolution  that  the 
ABA  oppose  legislation  that  would 
require  a  3-judge  district  court  to 
hear  applications  for  interlocutory  or 
permanent  injunctions  when  the  con- 
stitutionality of  a  state  law  passed  by 
referendum  is  challenged  and  re- 
quire direct  appeal  of  such  actions  to 
the  U.S.  Supreme  Court.  The  House 
of  Representatives  is  presently  con- 
sidering H.R.  1170,  which  contains 
this  language. 

■  Supported  proposed  reforms  of 
the  Social  Security  disability  adjudi- 
cation process.  The  reforms  would 
help  eliminate  the  backlog  faced  by 
Social  Security  administrative  law 
judges.  The  House  of  Delegates 
supported  a  substitution  that  recom- 
mended every  claimant  for  disability 
benefits  continue  to  be  entitled  to  a 
due  process  hearing,  on  the  record, 
before  an  administrative  law  judge. 

■  Passed  a  resolution  endorsing  in 
principle  the  U.S.  Sentencing 
Commission's  proposal  to  amend  the 
federal  sentencing  guidelines  to 
eliminate  current  differences  in  sen- 
tences based  upon  drug  quantity  for 
crack  versus  powder  cocaine  of- 
fenses and  assign  a  greater  weight  in 
sentencing  to  other  factors  such  as 
weapons  use,  violence,  or  injury. 

■  Approved  a  recommendation 
that  the  U.S.  Sentencing  Commission 
adopt  and  publish  internal  rules  of 
practice  and  procedure,  including 
those  commonly  used  by  other 
rulemaking  agencies,  to  invite  and 
structure  public  participation,  dis- 
close information,  and  justify  pro- 
mulgated rules. 

The  Conference  of  Chief  Justices 
also  convened  its  annual  meeting  last 
month  and  passed  two  resolutions  of 
particular  interest  to  the  federal 
courts.  One  resolution  expressed  the 
Chief  Justices'  opposition  to  legisla- 
tion that  would  expand  federal 
criminal  law  jurisdiction  to  encom- 
pass homicides  and  other  violent 
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state  felonies  involving  firearms. 
"Such  expansion  of  federal  jurisdi 
tion  would  raise  serious  constitu- 
tional issues,  threaten  long-accepti 
concepts  of  federalism,  and  ignore 
boundaries  between  appropriate 
state  and  federal  action,"  the  resol 
tion  stated. 

The  Conference  of  Chief  Justice 
also  approved  a  resolution  urging 
the  judicial  leadership  of  each  stat 
in  which  the  death  penalty  is  auth 
rized  to  "initiate  a  broad-based,  in 
terdisciplinary  planning  program 
establish  standards  and  a  process 
that  will  assure  the  timely  appoinl 
ment  of  competent  counsel,  with 
adequate  resources,  to  represent  c 
fendants  in  capital  cases  at  each 
stage  of  such  proceedings." 
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Death  Penalty  Caseload  Studied 


Death  Penalty  Cases  Filed 


The  federal  courts  handle  rela- 
ively  few  death  penalty  cases  when 
he  number  of  such  cases  is  com- 
pared to  the  total  caseloads  in  dis- 
rict  courts  and  courts  of  appeals, 
however,  the  cases  tend  to  be  com- 
plex in  nature  and  place  dispropor- 
tionate demands  on  the  system.  Of 
he  43,193  appeals  filed  in  1994,  421 
)f  those  appeals  were  habeas  corpus 
prisoner  petitions.  Of  that  number, 
116  were  related  to  death  penalty 
:onvictions.  In  the  district  courts, 
J38,590  civil  cases  were  filed  in  1994, 
)f  which  13,  698  were  habeas  corpus 
prisoner  petitions.  Of  those,  155 
vere  death  penalty  related. 

Because  the  numbers  are  low, 
imall  changes  in  the  numbers  of 
:ases  can  result  in  deceptively  large 
percentage  changes.  For  example, 
)ver  the  last  6  years,  death  penalty 
:ases  filed  in  both  the  district  courts 
ind  courts  of  appeals  have  increased 
ipproximately  400  fold.  This  is  an 
ncrease  in  the  number  of  cases  from 


54  in  1989  to  271  in  1994. 

The  greatest  numbers  of  death 
penalty  cases /appeals  in  the  year 
ended  December  30,  1994,  were  filed 
in  the  Fifth  (46  in  district  courts,  37 
in  courts  of  appeals),  Ninth  (32  in 
district  courts,  6  in  courts  of  ap- 
peals), Eighth  (12  in  district  courts, 
23  in  courts  of  appeals),  Eleventh  (15 
in  district  courts,  17  in  courts  of  ap- 
peals), and  Fourth  (10  in  district 
courts,  20  in  courts  of  appeals) 
Circuits. 

Over  the  last  six  years,  from  65  to 
100  percent  of  the  death  penalty  ap- 
peals closed  in  the  courts  of  appeals 
were  affirmed.  A  very  small  number 
of  these  appeals  were  dismissed  or 
remanded,  and  the  number  of  ap- 
peals reversed  was  well  under  20 
percent.  In  1994,  75  percent  of  the 
cases  were  affirmed,  only  17  percent 
of  the  cases  were  reversed,  4  percent 
were  dismissed  and  none  were 
remanded. 


Judicial  Fellows 
Sought  for  1 996-97 

The  Judicial  Fellows  Commis- 
sion seeks  outstanding  individu- 
als who  are  interested  in  work- 
ing in  Washington,  D.C.,  within 
the  federal  Judiciary.  Fellows 
spend  one  calendar  year  (begin- 
ning late  August/ early  Septem- 
ber 1996)  at  the  Supreme  Court 
of  the  United  States,  the  Federal 
Judicial  Center,  the  Administra- 
tive Office  of  the  United  States 
Courts,  or  the  United  States  Sen- 
tencing Commission  working  on 
various  projects  concerning  the 
federal  court  system  and  the  ad- 
ministration of  justice.  Four  fel- 
lows will  be  chosen. 

Candidates  must  be  familiar 
with  the  judicial  system,  have  at 
least  one  postgraduate  degree, 
and  two  or  more  years  of  profes- 
sional experience  with  high 
achievement.  Multidisciplinary 
training  and  experience  is  desir- 
able. 

Salary  is  based  on  education 
and  experience,  not  to  exceed 
government  pay  schedule,  GS- 
15,  step  3,  presently  $74,426. 

To  apply,  candidates  must 
submit  a  resume,  a  700-word  es- 
say explaining  their  interest  in 
the  program,  copies  of  two  pub- 
lications or  other  writing 
samples,  and  three  reference  let- 
ters forwarded  directly  to  the 
program.  The  application  dead- 
line is  November  17,  1995.  Mate- 
rials should  be  submitted  to  the 
Administrative  Director,  Judicial 
Fellows  Program,  Supreme 
Court  of  the  United  States, 
Washington,  D.C.,  20543,  (202) 
479-3415 
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Imaging  Secret  te  Success  oi  Central  Violations  Bureau 


If  one  of  the  rules  of  efficient  office 
management  is  "Never  handle  a 
piece  of  paper  twice/'  then  the  San 
Antonio  Central  Violations  Bureau 
(CVB)  is  a  model  of  efficiency.  With 
the  anticipated  elimination  of  the 
only  other  bureau  in  Denver, 
Colorado,  the  San  Antonio,  Texas  bu- 
reau will  soon  be  the  sole  processing 
center  for  one-half  million  federal 
tickets  issued  annually — and  it  will 
do  the  work  of  both  bureaus 
with  fewer  people. 

How?  In  a  word,  imaging. 
Tickets  are  issued  on  federal  prop- 
erty for  such  violations  as  speeding 
or  for  property  damage;  for  example, 
cutting  down  a  tree  in  a  federal  park. 
District  courts  sent  these  tickets  to 
the  Central  Violations  Bureaus  where 
they  were  manually  paired  with  the 
violator's  ticket  copy  and  payment. 

Now  at  the  San  Antonio  bureau,  a 
computer  imaging  system  eliminates 
the  paper  handling.  A  picture  of  the 
ticket  is  scanned  into  a  computer  sys- 
tem where  it  appears  on  a  split 
screen,  side  by  side,  with  the  form  on 
which  the  clerk  enters  data.  Tickets, 
50  to  100  at  a  time,  can  be  stacked  in 
a  hopper  for  scanning,  removing 
even  this  manual  task.  The  new  im- 
aging system  is  estimated  to  save  the 
equivalent  of  eight  full-time  posi- 
tions, allowing  fewer  people  to  do  at 
the  San  Antonio  bureau  what  45 
people  once  did  in  two  national 
bureaus. 

Chuck  Vagner,  who  oversees  the 
San  Antonio  bureau,  estimates  that  in 
the  old  system  tickets  were  handled 
between  two  and  eight  times.  "With 
the  imaging  system,"  said  Vagner, 
"the  tickets  and  payments  are  scan- 
ned as  soon  as  they  come  into  the  bu- 
reau. Then  clerks  don't  have  to  find 
data,  refile,  or  look  up  and  down 
from  the  screen.  It's  all  right  there." 
The  system  is  a  success,  but  Gary 
Bockweg,  deputy  chief  of  the  Admin- 
istrative Office's  Technology  En- 


hancement Office  (TEO),  was  initially 
cautious.  "Imaging  isn't  always  the 
answer,"  he  explained.   "That's  why 
we  began  by  conducting  a  work  flow 
study  to  see  how  long  it  took  to  per- 
form certain  tasks."  Vagner  also  had 
anticipated  the  Denver  consolidation 
would  force  his  bureau  to  do  more 
with  less,  so  he  looked  at  ways  to 
streamline.  Instead  of  processing 
tickets  by  district,  he  discovered  it 
was  more  efficient  to  consolidate 
tasks  such  as  entering  ticket  data,  re- 
cording payments,  or  generating  re- 
ports. An  analysis  of  the  bureau's 
workload  also  identified  a  heavier 
workload  in  summer  months,  and 
temporary  help  is  now  being  used  to 
meet  needs  during  this  peak  time. 

Vagner's  major  concern,  however, 
was  that  his  relatively  small  staff 
would  be  unable  to  handle  the 
workload  when  the  Denver  bureau 
was  phased  out  by  December 
1995.  The  TEO  team  helped  to  con- 
firm that  computer  imaging  was  the 
best  solution  to  this  problem  and 
then  developed  the  software  and 
supplied  the  hardware  for  the 
imaging  system.  The  cost  of  hard- 
ware and  software  was  $70,000  with 
an  additional  $80,000  in  personnel 
costs  for  TEO  programming  and 
analysis,  and  San  Antonio  specifica- 
tions, testing,  and  staff  training.  The 
cost  will  be  recouped  quickly  by  the 
eight  positions  the  system  saves. 

The  bureau's  computer  imaging 
system  is  designed  to  link  with  the 
current  automated  system.  For  now, 
that  means  it  can  generate  financial 
reports,  but  plans  for  the  future 
could  include  ticket  payment  reports 
for  magistrate  judges  that  are 
produced  in  days  not  weeks,  with 
more  accurate  information  on  over- 
due payments.  "We're  very  pleased 
with  the  way  the  TEO's  program- 
ming has  worked,"  said  Vagner.  "Of 
course,  we're  learning  as  we  go. 
We've  only  been  on  the  system  since 


June  19,  and  there  will  be  some  ad- 
justments. But  already  we've  seen 
some  huge  improvements  in  the 
time  spent  on  processing."  They  had 
anticipated  that  the  time  for  scan- 
ning and  data  entry  would  be 
roughly  the  same  for  the  new  sys- 
tem as  it  was  for  data  entry  in  the 
old  system.  However,  in  the  first 
week  that  clerks  used  the  imaging 
system,  their  data  entry  times  were 
twice  as  fast.  "That  was  a  pleasant 
surprise  to  us,"  admits  Bockweg. 
"There  was  a  very  smooth  transition 
to  the  new  system.  I'd  credit  that  to 
the  teamwork  of  the  CVB  and  TEO 
staff,  and  to  the  AO's  District  Court 
Administration  Division,  which 
guided  the  project  through  the  life- 
cycle  management  process.  In  the 
end,  people  were  very  happy  with  a 
final  product  we  were  able  to  de- 
liver in  four  months.  But  the  most 
important  finding  is  that  the  system 
appears  to  be  on  target  to  deliver  thi 
benefits  that  we  expected." 
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Court  of  International  Trade 
Vacancies 
Nominees 
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995-96  Judicial  Fellows  Selected 


iul  W.  "Whit"  Cobb,  Jr. 

The  Judicial  Fellows  for  1995-96 
re  Paul  W.  "Whit"  Cobb,  Barry 
uback,  and  Alex  Wohl.  Established 
y  Chief  Justice  Burger  in  1973,  the 
idicial  Fellows  Program  selects  in- 
ividuals  from  a  variety  of  disciplin- 
ry  backgrounds  for  a  year-long  fel- 
>wship  with  a  national  institution 
f  the  federal  Judiciary.  The  pro- 
ram  is  designed  to  give  Fellows  the 
pportunity  to  study  the  administra- 
te of  the  federal  Judiciary  and 
iterbranch  relationships,  while  pro- 
iding  exposure  to  current  policy  is- 
les. Fellows  are  selected  by  a  panel 
^pointed  by  the  Chief  Justice, 
long  with  individual  characteris- 
es that  show  a  prospective  fellow 
•  be  bright,  energetic,  and  highly 
lotivated,  the  panel  also  looks  for 
lultidisciplinary  training,  familiar- 
y  with  the  judicial  process,  two  or 
lore  years  of  professional  experi- 
ice,  and  at  least  one  post-graduate 
egree.  The  1995-96  fellows  pro- 
ram  begins  in  the  fall  of  1995. 

Paul  W.  "Whit"  Cobb,  Jr.  will  be 
le  Judicial  Fellow  at  the  Adminis- 
ative  Office.  A  captain  in  the  U.S. 
rmy,  he  has  served  as  an  assistant 
>  the  General  Counsel  of  the  Army 
nee  1991.  In  this  capacity,  he  was 
sponsible  for  providing  legal  and 
olicy  advice  to  the  Army  Secre- 
iriat  and  staff.  From  1990-1991, 


Cobb  clerked  for  Judge  Thomas  A. 
Clark  (11th  Cir.).  Cobb  received  his 
law  degree  from  Yale  Law  School  in 
1990,  where  he  was  executive  editor 
of  the  Yale  Law  Journal.  For  his  note 
entitled  "Reviving  Mercy  in  the 
Structure  of  Capital  Punishment," 
he  received  the  Michael  Egger  Prize 
for  the  best  student  contribution  to 
the  journal  on  an  issue  of  social  im- 
portance. Cobb  is  also  the  co-author 
of  a  biography-in-progress  on  Justice 
Louis  D.  Brandeis. 

Alexander  Wohl  will  be  the  Judi- 
cial Fellow  at  the  Supreme  Court  of 
the  U.S.  Wohl  is  currently  a  speech- 
writer  and  special  assistant  to  the 


Alex  Wohl 


Secretary  of  Education.  After  receiv- 
ing his  undergraduate  degree  from 
Brandeis  University  in  1983,  Wohl 
was  editor  of  the  Boston  Jewish  Times 
for  two  years  before  joining  the  staff 
of  Congressman  Stephen  J.  Solarz  as 
chief  domestic  legislative  assistant 
and  assistant  press  secretary.  In 
1990,  he  earned  his  law  degree  from 
the  Washington  College  of  Law, 
American  University,  and  was  a  law 
clerk  to  Judge  Ralph  B.  Guy,  Jr.  (6th 
Cir.).  From  1991  to  1993,  he  was  an 
associate  in  the  public  sector  litiga- 
tion section  of  the  law  firm  of 
Dickstein,  Shapiro  &  Morin.  Wohl  is 
a  frequent  contributor  to  the  Ameri- 


can Bar  Association  Journal  and  the 
author  of  several  law  review 
articles. 

R.  Barry  Ruback  will  serve  as 
the  Judicial  Fellow  with  the  U.S. 
Sentencing  Commission.  A  Profes- 
sor of  Psychology  and  Criminal 
Justice  at  Georgia  State  University, 
Ruback  has  a  Ph.D.  in  psychology 
from  the  University  of  Pittsburgh. 
He  earned  his  undergraduate  de- 
gree from  Yale  University  in  1972 
and  a  law  degree  from  the  Univer- 
sity of  Texas  in  1975.  Ruback  has 
been  a  1985  Fulbright  Fellow;  a 
1988  Indo- American  Fellow;  a  1991 
Fulbright-Hays  Fellow,  conducting 
research  in  India;  and  a  1993 
Fulbright  South  Asia  Regional 
Scholar,  studying  in  Bangladesh, 
India,  and  Pakistan.  In  1986,  he  was 
a  Visiting  Fellow  at  the  U.S.  De- 
partment of  Justice  under  a  pro- 
gram sponsored  by  the  National  In- 
stitute of  Justice.  In  addition  to 
articles  on  psychology  and  law,  he 
is  the  co-author  of  two  books,  Social 
Psychology  of  the  Criminal  justice 
System,  and  After  the  Crime:  Victim 
Decision  Making.  He  is  a  member  of 
the  editorial  boards  of  Law  and  Hu- 
man Behavior,  Violence  and  Victims, 
Criminal  Justice  and  Behavior,  and 
the  Journal  of  Social  Issues. 
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INTERVIEW 


Interview  continued  from  page  1 
there  specific  areas  you  expect  to  be 
your  focus  during  the  104th 
Congress? 

A#   The  subcommittee  does 
•   have  very  broad  jurisdic- 
tion. Not  only  do  the  federal  courts 
come  under  our  jurisdiction,  but 
general  oversight  over  agency 
procedures  and  the  administrative 
process  are  also  included.  Agency 
issues,  such  as  regulatory  reform 
and  the  reauthorization  of  the  Ad- 


Q#   After  serving  as  the  rank- 
•   ing  minority  member,  you 
now  have  taken  over  as  chair.  Are 
we  likely  to  see  a  different  style  and 
approach  from  that  of  the  former 
chair,  Senator  Heflin? 

A#     I  have  enjoyed  for  many 
•   years  the  opportunity  to 
serve  as  ranking  minority  member 
of  the  subcommittee  under  Senator 
Heflin's  able  leadership.  He  and  I 
share  common  perspectives  on 
many  of  the  issues  affecting  the 


"[I]t  is  also  my  goal  to  focus  on  efforts  which  would  make  the 
courts  function  more  effectively  and  efficiently." 


ministrative  Conference  have  taken 
much  of  the  subcommittee's  time  and 
effort  so  far  this  year.  We've  also 
dealt  with  tort  reform  issues  and 
will,  hopefully,  continue  to  do  so  this 
year. 

However,  it  is  also  my  goal  to  fo- 
cus on  efforts  which  would  make  the 
courts  function  more  effectively  and 
efficiently.  I  hope  to  consider  care- 
fully S.  1101,  the  Federal  Court  Im- 
provements Act,  recommended  by 
the  Judicial  Conference.  I  would 
hope  to  at  least  start  the  hearing  pro- 
cess later  this  year  and  report  some- 
thing out  of  subcommittee  by  early 
next  year. 

Beyond  pursuing  a  permanent 
version  of  the  Agency  Dispute  Reso- 
lution Act,  which  I  authored  in  1990, 
I  would  also  like  to  consider  imple- 
menting an  expanded  and  permanent 
alternative  dispute  resolution  pro- 
gram in  the  courts.  Finally,  I  intend 
to  explore  a  variety  of  ways  to  ensure 
that  taxpayers'  money  is  spent  wisely. 


courts.  I  look  forward  to  working 
productively  with  him  through  next 
year.  As  far  as  a  difference  in  ap- 
proach, there  will,  inevitably,  be  dif- 
ferences in  the  way  we  approach  the 
chairmanship. 

To  begin,  we  come  from  very  dif- 
ferent backgrounds.  Before  coming 
to  the  Senate,  Senator  Heflin  served 
as  the  Chief  Justice  on  the  Alabama 
Supreme  Court.  On  the  other  hand,  I 
was  a  factory  worker  and  a  farmer 
before  being  elected  to  the  House  of 
Representatives  and  then  to  the  Sen- 
ate. Nevertheless,  I  think  we  tend  to 
agree  on  more  subjects  than  we  dis- 
agree on. 

Q#   You  have  expressed  an  in- 
•   terest  in  cost  savings  within 
the  Judiciary.  Are  there  specific  ar- 
eas that  are  the  subject  of  your  fo- 
cus, and  if  so,  why? 


A 


#  Recently,  concerns  about 

•  costs  in  the  federal  courts 


have  been  brought  to  my  attention 
by  federal  judges  themselves,  as 
well  as  members  of  the  media.  In 
fulfilling  my  responsibilities  as  sub- 
committee chairman,  this  spring  I 
requested  a  review  of  some  of  these 
costs  by  the  General  Accounting  Of- 
fice (GAO).  As  Congress  works  to 
downsize  the  entire  federal  govern- 
ment and  balance  the  budget,  we 
have  to  examine  all  possible  reform 
for  cost  effectiveness  in  each  branch 
of  government. 

Certainly,  everyone  in  public  life 
owes  it  to  the  taxpayers  to  be  scru- 
pulous about  all  federal  spending, 
whether  it  involves  thousands  or  bi 
lions  of  dollars.  If  we  can  streamlin* 
and  save  money  we  ought  to  do  so. 
And,  if  there's  wasteful,  unneces- 
sary or  duplicative  spending,  it 
ought  to  be  eliminated.  To  date,  my 
interest  has  been  expressed  by  ask- 
ing questions.  I  just  want  the  facts. 
Informed  and  respected  individual; 
have  concerns,  and  they  deserve  an 
swers.  To  do  anything  less  than  to 
pursue  such  legitimate  concerns 
would  be  a  failure  to  fulfill  my 
responsibilities. 

Q0  Do  you  see  a  role  for  the  au 
•  thorizing  committees  in  as- 
suring that  the  Judiciary  receives  th 
necessary  resources  to  carry  out  thf 
duties  it  is  assigned  by  Congress? 

A#   Without  a  doubt,  the  au- 
•   thorizing  committees  shoul 
be  involved  in  a  consulting  capacity 
during  the  appropriations  process. 
After  all,  authorization  isn't  much 
good  without  the  appropriation. 

Q#   The  federal  Judiciary 
•   would  like  to  do  all  it  can  t< 
enhance  communication  between 
the  judicial  and  legislative  branches 
of  government.  What  type  of  input 
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DICIAL    MILESTONES 


ppointed:  E.  Thomas  Boyle,  as  U.S. 
lagistrate  Judge,  U.S.  District  Court 
r  the  Eastern  District  of  New  York, 
Jy  31. 

ppointed:  William  E.  Callahan  Jr., 

i  U.S.  Magistrate  Judge,  U.S.  Dist- 
rt  Court  for  the  Eastern  District  of 
'isconsin,  August  1. 

ppointed:  Catharine  R.  Carruthers, 

i  U.S.  Bankruptcy  Judge,  U.S.  Bank- 
iptcy  Court  for  the  Middle  District 
North  Carolina,  July  24. 

ppointed:  Andre  M.  Davis,  as  U.S. 
istrict  Judge,  U.S.  District  Court  for 
e  District  of  Maryland,  August  14. 

ppointed:  Carlos  F.  Lucero,  as  U.S. 
xirt  of  Appeals  Judge,  U.S.  Court 
Appeals  for  the  Tenth  Circuit, 
ly22. 

ppointed:  William  Norton 
ason,  as  U.S.  Magistrate  Judge,  U.S. 
istrict  Court  for  the  Eastern  District 
North  Carolina,  August  14. 


Appointed:  William  K.  Sessions 

III,  as  U.S.  District  Judge,  U.S.  Dis- 
trict Court  for  the  District  of  Ver- 
mont, August  15. 

Appointed:  Ortrie  D.  Smith,  as  U.S. 
District  Judge,  U.S.  District  Court 
for  the  Western  District  of  Missouri, 
August  17. 

Appointed:  C.  Michael  Stilson,  as 

U.S.  Bankruptcy  Judge,  U.S.  Bank- 
ruptcy Court  for  the  Northern  Dis- 
trict of  Alabama,  June  16. 

Appointed:  Lonny  R.  Suko,  as  U.S. 
Magistrate  Judge,  U.S.  District 
Court  for  the  Eastern  District  of 
Washington,  August  1. 

Appointed:  Diane  P.  Wood,  as  U.S. 
Court  of  Appeals  Judge,  U.S.  Court 
of  Appeals  of  the  Seventh  Circuit, 
July  24. 

Elevated:  Magistrate  Judge 
Catherine  C.  Blake,  to  U.S.  District 
Judge,  U.S.  District  Court  for  the 


District  of  Maryland,  August  14. 

Retired:  Magistrate  Judge  James 
B.  Hovis,  U.S.  District  Court  for 
the  Eastern  District  of  Washington, 
July  31. 

Resigned:  U.S.  Magistrate  Judge 
Charles  K.  McCotter,  Jr.,  U.S.  Dis- 
trict Court  for  the  Eastern  District 
of  North  Carolina,  August  10. 

Senior  Status:  Judge  Harold  H. 
Greene,  U.S.  District  Court  for  the 
District  of  Columbia,  August  6. 

Deceased:  Chief  Bankruptcy  Judge 
Jerry  G.  Tart,  U.S.  Bankruptcy  Court 
for  the  Middle  District  of  North 
Carolina,  July  21. 

Deceased:  Senior  Judge  John  H. 
Pratt,  U.S.  District  Court  for  the  Dis- 
trict of  Columbia,  August  1 1 . 

Deceased:  Judge  Carl  B.  Rubin, 

U.S.  District  Court  for  the  Southern 
District  of  Ohio,  August  2. 
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3m  the  Judiciary  would  you  con- 
ier  helpful  in  the  consideration  of 
gislation? 

\    .   Even  with  the  constitu- 
~V  •  tional  requirement  for  a 
paration  of  powers,  the  three 
anches  certainly  have  some  over- 
pping  authority  and  interests.  So, 
utual  communication  is  a  neces- 
y.  I  have  a  responsibility  to  seek 
it  information  and  answers  from 
embers  of  the  Judiciary.  At  the 
me  time,  judges  have  a  responsi- 
lity  to  come  to  Congress  with  their 
put  on  issues  affecting  the 
diciary. 


2 


,  In  the  past,  you  have  sup- 
•  ported  legislation  expanding 


the  use  of  arbitration  in  the  federal 
courts.  What,  if  any,  activity,  do  you 
expect  on  this  issue  in  the  104th 
Congress? 

A#   As  I  noted  earlier,  I  have 
•   been  a  strong  supporter  of 
court-annexed  arbitration,  and  I 
want  to  pursue  legislation  expand- 
ing and  extending  the  current 
program. 

Q.   While  the  Judiciary  plays 
•  no  role  in  the  nomination 
and  confirmation  of  judges,  it  does 
have  an  interest  in  filling  vacancies 
as  quickly  as  possible.  The  Senate 
Judiciary  Committee  confirmed  101 
nominees  last  years  and  37  thus  far 
in  1995.  Is  there  a  reason  for  the  dis- 


crepancy over  the  past  two  years? 
Do  you  expect  the  pace  at  which 
nominees  are  confirmed  to  slow 
down  as  we  approach  the  1996 
election? 


A 


I  don't  know  that  there  is 


a  discrepancy  other  than 
that  which  may  inevitably  occur 
when  there  is  change  over  in  the 
leadership  in  Congress,  as  we 
saw  after  the  elections  in  1994.  Natu- 
rally, one  must  expect  a  transition 
period.  In  addition,  there  are  a  num- 
ber of  vacancies  for  which  nomina- 
tions have  not  been  made  by  the  Ad- 
ministration. Looking  ahead  to  next 
year,  one  might  expect  the  confirma- 
tion process  to  slow  somewhat  as  it 
is  a  presidential  election  year.  &. 
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Present  and  Future  Committee  Chairs  Meet  With  Mecham 


(L  to  R)  AO  Director  L.  Ralph  Mecham  met  with  Federal-State  jurisdiction  Committee 
Chair  Judge  Stanley  Marcus  (S.D.  Fla.),  and  the  incoming  chair,  Judge  Stephen  H. 
Anderson  (10th  dr.),  who  will  begin  his  term  on  October  1. 
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emporary  Funding  Keeps  Judiciary  Running 


Judiciary  Funding 

(In  thousands  or  dollars) 


I99S 


FY  95 
Enacted 


FY  96 
House  Passed 


FY  96  FY  96  Continuing 

Senate  Passed  Resolution 


Once  again  the  federal  govern- 
?nt  is  operating  under  a  continu- 
;  resolution,  narrowly  averting 
lat  pundits  had  referred  to  as  the 
tober  1  "train  wreck."  However, 
:  resolution  simply  allows  the 
vernment  to  continue  its  work  un- 
November  13.  The  fact  remains 
it  many  of  the  13  appropriations 
Is  continue  to  be  plagued  by 


highly  divisive  issues.  As  a  result, 
some  observers  speculate  that  the 
continuing  resolution  simply  post- 
poned the  "train  wreck"  by  six 
weeks. 

November  15  is  thought  to  be  the 
date  when  the  U.S.  Treasury  will 
run  out  of  authority  to  borrow 
money.  If  Congress  and  the  Admin 
See  Funding  on  page  2 


Conference  Acts  on  Long  Range  Plan 
Key  Legislation  Moves  in  Both  Houses 
EPA  Usage  Surveyed 


vfiffwf 


Vol.  27 
Number  10 


October  1995 


Busy  Conference 
Discusses  Plan 

The  Judicial  Conference  last 
month  approved  a  lengthy  series  of 
recommendations  from  its  Proposed 
Long  Range  Plan  for  the  Federal 
Courts  relating  to  federal  court  ju- 
risdiction, adjudicative  structure, 
governance,  the  allocation  of  re- 
sources, and  other  aspects  of  fed- 
eral court  operations  and  adminis- 
tration. 

The  Conference  formally  re- 
ceived the  long  range  plan  at  its 
March  1995  meeting.  It  gave  mem- 
bers until  mid- April  to  review  the 
plan  and  identify  items  for  further 
study  by  Conference  committees. 
As  a  result,  nearly  two-thirds  of  the 
plan  was  approved  with  little  or  no 
change.  The  remaining  recommen- 
dations were  submitted  to  the  Con- 
ference at  its  September  1995  meet- 
ing. A  final  version  of  the 
approved  plan  will  be  published 
later  this  year.  The  plan  represents 
the  culmination  of  a  four-year-long 
process  and  is  the  first  comprehen- 
sive long  range  plan  for  the  federal 
court  system.  A  summary  of  the 
Conference's  actions  regarding  the 
plan  appear  on  page  4. 

In  other  action,  the  Conference: 

■  Approved  the  report  on  death 
penalty  representation  adopted  by 
See  Conference  on  page  4 
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Funding  continued  from  page  1 
istration  cannot  resolve  this  issue, 
the  government  will  be  unable  to 
pay  its  bills.  While  some  advocate  a 
simple  increase  in  the  debt  limit, 
others  say  the  limit  should  not  be 
raised  without  also  agreeing  to  a 
blueprint  for  a  balanced  budget  by 
the  year  2002.  The  budget  reconcilia- 
tion process  likely  would  mean  that 
Medicare,  Medicaid,  and  other  con- 
troversial programs  would  be  the 
subject  of  much  debate. 


Senator  Phil  Gramm 

While  the  Commerce,  Justice, 
State  and  the  Judiciary  appropria- 
tions bill  has  passed  both  houses, 
some  major  sticking  points  remain. 
As  Congress  and  the  Administration 
continue  to  negotiate  their  many  dif- 
ferences, the  continuing  resolution 
sets  funding  levels  at  the  average  of 
the  House-passed  and  Senate- 
passed  FY  96  funding  bill,  less  5  per- 
cent. This  means  that  the  Judiciary 
will  be  operating  at  approximately 
$2,903  billion,  just  a  fraction  above 
the  FY  95  enacted  level.  The  House 
previously  had  passed  a  bill  that 
would  fund  the  judicial  branch  at 
$3,041  billion  for  FY  96. 

Late  last  month,  the  Senate  ap- 
proved the  Judiciary's  FY  96  fund- 


ing bill  at  $3,071  billion.  There  are 
several  differences  between  the 
House  and  Senate  bills.  For  instance, 
while  the  House  provides  no  FY  96 
funds  for  Post  Conviction  Defender 
Organizations  (PCDOs),  the  Senate 
bill  would  allow  the  PCDOs  six 
months  to  "wind-down."  And, 
while  the  House  adopted  only  one 
floor  amendment  during  its  debate 
on  the  spending  measures,  the  Sen- 
ate approved  several  floor  amend- 
ments of  interest  to  the  Judiciary. 

One,  offered  by  Senators  Charles 
E.  Grassley  (R-IA)  and  Jon  Kyi  (R- 
AZ),  will  require  that  in  order  to  use 
appropriated  funds,  circuit  judicial 
conferences  must  take  place  within 
the  geographic  boundaries  of  the  cir- 
cuit. The  amendment  also  placed  a 
$100,000  cap  on  the  funds  to  be  ap- 
propriated for  a  circuit  conference 
and  urged  chief  circuit  judges  to 
"use  new  telecommunications  tech- 
nologies to  conduct  judicial  confer- 
ences." Circuit  conferences  and  at- 
tendance by  judges  at  the  confer- 
ences would  no  longer  be  manda- 
tory under  the  Senate  amendment. 
"As  chairman  of  the  Subcommit- 
tee on  Administrative  Oversight  and 
the  Courts,  I  am  concerned  about 
the  budgetary  propriety  of  continu- 
ing current  practice  with  regard  to 
judicial  conferences  in  this  new  era 
of  balanced  budgets  and  stream- 
lined government,"  Grassley  said  in 
a  statement  on  the  Senate  floor. 

Senator  Joseph  R.  Biden,  Jr.  (D- 
DE)  opposed  the  Grassley  amend- 
ment. "The  Judiciary  is  an  indepen- 
dent branch  of  government,  and  it 
should  be  permitted  to  make  reason- 
able decisions  about  how  to  spend 
the  money  that  Congress  appropri- 
ates to  it  without  undue  interfer- 
ence," he  said. 

Also  adopted  as  an  amendment 
to  the  Senate's  appropriations  bill 
was  the  Prison  Litigation  Reform 
Act,  which  includes  provisions  af- 
fecting remedial  relief  in  prison  con- 
dition cases,  as  well  as  provisions  af- 
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Senator  ]udd  Gregg 

fecting  prisoner  civil  rights  actions 
generally.  (See  story  on  page  3.) 

Also  of  interest  is  a  colloquy  en- 
gaged in  by  Senators  Orrin  Hatch 
(R-UT),  Phil  Gramm  (R-TX),  and 
Grassley  that  indicates  that  no  FY  96 
funds  are  to  be  provided  for  gender 
bias  studies. 

"These  studies  have  been  ill- 
conceived,  deeply  flawed,  and  divi- 
sive," Hatch  said.  "In  my  view,  they 
threaten  the  independence  of  the 
federal  Judiciary." 

During  the  floor  debate  on  the  ap 
propriations  bill,  Senator  Phil 
Gramm  (R-TX)  announced  that  he  is 
relinquishing  his  seat  as  chair  of  the 
Subcommittee  on  Commerce,  Jus- 
tice, State  and  the  Judiciary  to  take  i 
position  on  the  Finance  Committee. 
Gramm  will  not  chair  the  upcoming 
House-Senate  conference  on  the 
Judiciary's  FY  96  appropriations 
measure.  Senator  Judd  Gregg  (R- 
NH)  is  expected  to  take  over 
Gramm' s  role  as  chair  of  the  sub- 
committee. 

It  is  expected  that  a  House- 
Senate  conference  on  the  appropria- 
tions bill  will  begin  sometime  this 
month.  £v. 
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enate  Appropriations  Bill  Contains  Prison  Reforms 


During  consideration  of  the  Com- 
icrce,  Justice,  State  and  Judiciary 
Dpropriations  bill  (H.R.  2076), 
mator  Orrin  Hatch  (R-UT)  offered 
le  Prison  Litigation  Reform  Act  of 
)95  as  a  substitute  amendment  for 
ie  Stop  Turning  Out  Prisoners  Act 
TOP  act)  already  included  within 
iat  bill.  The  substitute  not  only  re- 
sed  and  expanded  the  provisions 
:  the  STOP  Act,  but  also  added 
■ovisions  affecting  prisoner  civil 
ghts  litigation  in  general,  some  of 
hich  were  similar  to  those  passed 
f  the  House  in  H.R.  667  and  those 
ending  in  the  Senate  as  S.  866. 
atch's  substitute  amendment  was 
jreed  to  and  was  included  in  the 
>propriations  bill  as  passed  by  the 
;nate  last  month. 

The  House-passed  appropriations 
11  does  not  contain  prisoner  litiga- 
)n  amendments. 

The  following  is  an  overview  of 
e  prisoner  provisions  in  the  Senate 
>propriations  bill.  The  provisions 
at  affect  prisoner  civil  rights  ac- 
)ns  would,  among  other  things: 

■  require  state  prisoners  to  ex- 
lust  available  administrative  rem- 
lies  before  initiating  a  civil  rights 
tion; 

■  require  generally  prisoners 
oceeding  in  forma  pauperis  to  pay 
e  full  filing  fee  for  civil  actions  and 
>peals,  payable  through  install- 
ents; 

■  require  a  court  to  dismiss  any 
ison  conditions  action  if  the  court 
satisfied  that  the  action  is  either 
ivolous,  malicious,  fails  to  state  a 
aim  upon  which  relief  may  be 
anted,  or  seeks  monetary  relief 
Dm  a  defendant  who  is  immune 
am  such  relief; 

■  require  that  pretrial  proceed- 
gs  in  which  the  prisoner's  partici- 
ition  is  required  or  permitted  be 
inducted  by  telephone  or  video 
inference  without  removing  the 
isoner  from  the  facility,  to  the  ex- 


tent practicable;  and 

■  require  the  court  to  review,  be- 
fore docketing,  if  feasible  or,  in  any 
event,  as  soon  as  practicable  after 
docketing,  a  complaint  in  a  civil  ac- 
tion in  which  a  prisoner  sues  a  gov- 
ernmental entity  or  its  officer  or  em- 
ployee. 

The  amendments  affecting  reme- 
dial relief  in  prison  conditions  cases 
include  provisions  that  would  do 
the  following: 

■  Limit  prospective  relief  in 
prison  condition  cases  to  that  neces- 
sary to  correct  the  violation  of  a  fed- 
eral right  of  a  particular  plaintiff  or 
plaintiffs. 

■  Prohibit  the  court  from  grant- 
ing or  approving  prospective  relief 
or  consent  decrees  unless  the  court 
finds  that  such  relief  is  narrowly 
drawn,  extends  no  further  than  nec- 
essary to  correct  the  violation  of  the 
federal  right,  and  is  the  least  obtru- 
sive means  necessary  to  correct  the 
violation. 


■  Require  that  in  any  civil  action 
in  federal  court  with  respect  to 
prison  conditions  a  prisoner  release 
order  shall  be  entered  only  by  a  3- 
judge  court. 

■  Provide  that  for  prospective  re- 
lief ordered  in  any  prison  condition 
case,  the  relief  is  "terminable"  upon 
the  motion  of  any  party  two  years 
after  the  court  granted  relief. 

■  Allow  the  court  to  appoint  a 
"disinterested  and  objective  special 
master"  to  conduct  hearings  on  the 
record  and  prepare  proposed  find- 
ings of  fact. 

■  Require  the  compensation, 
which  would  be  capped,  and  costs 
of  all  special  masters  appointed  in 
conjunction  with  prison  condition 
cases  to  be  paid  with  "funds  appro- 
priated to  the  federal  Judiciary." 
Special  masters  would  no  longer  be 
required  to  be  magistrate  judges  as 
originally  provided  in  the  STOP  act. 


Congress  to  Review  Judgeship  Needs 


For  what  is  believed  to  be  the 
first  time  in  recent  history,  Con- 
gress is  conducting  a  hearing  on 
whether  there  is  sufficient  workload 
to  justify  filling  certain  judicial  va- 
cancies. 

Senator  Charles  Grassley  (R-IA), 
chair  of  the  Judiciary  Subcommittee 
on  Administrative  Oversight  and 
the  Courts  has  scheduled  a  hearing 
this  month  on  the  topic,  "Conserv- 
ing Judicial  Resources:  The 
Caseload  of  the  U.S.  Court  of  Ap- 
peals for  the  District  of  Columbia 
Circuit  and  the  Appropriate  Alloca- 
tion of  Judgeships."  Grassley  has  in- 
dicated that  he  is  studying  the  rela- 
tionship between  caseload  and  the 


allocation  of  circuit  and  district 
court  judgeships  from  1983  to  the 
present.  As  part  of  his  review, 
Grassley  is  accumulating  caseload 
and  judgeship  data  on  each  court  of 
appeals  and  district  court. 

The  U.S.  Court  of  Appeals  for  the 
District  of  Columbia  Circuit,  the  ap- 
parent focus  of  the  October  17  hear- 
ing, has  12  authorized  judgeships. 
There  is  one  vacancy,  which  was 
created  in  September  1994  when 
Chief  Judge  Abner  J.  Mikva  retired 
to  become  White  House  Counsel. 
Principal  Associate  Deputy  Attorney 
General  Merrick  B.  Garland  was 
nominated  last  month  to  fill  the 
vacancy. 
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Conference  continued  from  page  1 
its  Defender  Services  Committee. 
The  committee  found  that  Post  Con- 
viction Defender  Organizations 
(PCDOs)  are  a  cost-effective,  effi- 
cient means  of  providing  representa- 
tion in  death  penalty  cases.  The 
committee  reached  its  conclusion 
based  on  interviews  and  data  it  ob- 
tained from  federal  and  state  judges, 
state  attorneys  general,  resource 
center  directors  and  staff,  traditional 
federal  defenders,  state  bar  repre- 
sentatives, and  private  attorneys. 
Nevertheless,  in  FY  96,  Congress  is 
expected  to  eliminate  the  funding 
for  the  existing  20  PCDOs,  but  may 
allow  for  a  6-month  phase-out. 

■  Amended  its  September  1993 
proposal  for  the  creation  of  19  new 
bankruptcy  judgeships  to  instead 
transmit  a  request  to  Congress  to 
create  11  new  bankruptcy  judge- 
ships as  follows:  one  judgeship  each 
in  the  Eastern  District  of  New  York, 
the  Northern  District  of  New  York, 
the  District  of  New  Jersey,  the  East- 
ern District  of  Pennsylvania,  the 
Eastern  District  of  Michigan,  the 
Southern  District  of  Florida,  and  the 
District  of  Maryland;  and  four  bank- 
ruptcy judgeships  in  the  Central 
District  of  California.  This  amend- 
ment was  adopted  because  of  a  re- 
duction in  bankruptcy  filings  in  cer- 
tain districts. 

■  Unanimously  voted  to  defer 
any  review  of  the  issue  of  whether 
cameras  should  be  permitted  in  the 
courts  of  appeals  until  the  next  regu- 
larly scheduled  session  of  the  Con- 
ference in  March  1996. 

■  Adopted  a  policy  that  all  fed- 
eral courts  provide  reasonable  ac- 
commodations to  persons  with  com- 
munications disabilities.  The 
Conference  also  voted  to  require 
courts  to  provide,  at  Judiciary  ex- 
pense, sign  language  interpreters  or 
other  appropriate  or  auxiliary  aids 
to  deaf  and  hearing-impaired  par- 
ticipants in  federal  court  proceed- 
ings in  accordance  with  guidelines 


prepared  by  the  Administrative  Of- 
fice. This  policy  does  not  apply  to 
spectators  or  to  jurors  whose  qualifi- 
cations for  service  are  determined 
under  other  provisions  of  law. 

■  Disapproved  a  proposed 
amendment  to  Rule  16  of  the  Federal 
Rules  of  Criminal  Procedure.  The 
proposed  rule  change  would  have 
required  the  government,  seven 
days  before  trial,  to  disclose  to  the 
defense  the  names  of  government 
witnesses  unless  it  believes  in  good 
faith  that  pretrial  disclosure  of  this 
information  might  threaten  the 
safety  of  a  person  or  risk  the  ob- 
struction of  justice. 

■  Approved  the  proposed  new 
Consolidated  Code  of  Conduct  for 
Judicial  Employees  and  repealed  the 
existing  Codes  of  Conduct  for 
Clerks,  Probation  and  Pretrial  Ser- 
vices Officers,  Circuit  Executives, 
Staff  Attorneys,  and  Law  Clerks,  ef- 
fective January  1,  1996. 

■  Recommended  that  the  name 
of  Judge  A.  David  Mazzone  (D. 
Mass.)  be  presented  to  the  President 
for  reappointment  to  the  U.S.  Sen- 
tencing Commission,  subject  to  the 
advice  and  consent  of  the  Senate. 


The  Conference  also  agreed  to  for- 
ward to  the  President  the  names  ot 
Judges  Diana  E.  Murphy  C8th  Cir.j, 
Donald  E.  O'Brien  (N.D.  Iowa),  and 
William  B.  Enright  (S.D.  Cal.)  for  the 
appointment  of  one  of  them  to  the 
commission  succeeding  Judge  Julie 
Carnes  (N.D.  Ga.),  who  does  not 
seek  reappointment.  Two  vacancies 
on  the  commission  will  occur  on  Oc- 
tober 31,  1995. 

■  Approved  a  resolution  in 
memory  of  the  late  Chief  Justice 
Warren  E.  Burger.  In  part,  the  reso- 
lution states,  "His  [Burger's]  reputa- 
tion as  a  jurist,  a  scholar,  and  an  es- 
teemed colleague  will  be  forever  a 
part  of  the  history  of  this  Conference 
and  a  grateful  nation." 

■  Approved  a  resolution  in  rec- 
ognition of  the  tenth  anniversary  of 
L.  Ralph  Mecham,  Director  of  the 
Administrative  Office.  It  states,  in 
part,  "Director  Mecham's  distin- 
guished leadership  has  served  to 
reshape  and  strengthen  the  Admin- 
istrative Office  of  the  U.S.  Courts 
to  meet  current  and  anticipated 
challenges."  £L 


Conference  Acts  on  Long  Range  Plan 

49b),  52  (including  Implementation 
Strategies  52a(2)-(3),  52b(l)-(4), 
52c(2)),  and  90. 

■  Approved  Recommendation  4 
(including  Implementation  Strate- 
gies 4a-4c),  10,  12  (including  Imple- 
mentation Strategies  12a-12c),  14,  23, 
25,  27,  65,  66,  67,  68,  89,  92  (includ- 
ing Implementation  Strategies  92a- 
92g),  and  96,  and  Implementation 
Strategy  94d,  with  the  revisions  pro- 
posed by  the  reviewing  committees. 

■  Approved  Recommendation  7 
(limiting  diversity  jurisdiction)  in 
the  revised  form  proposed  by  the  re- 
See  Plan  on  page  t 
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On  September  19,  1995,  the  Judi- 
cial Conference  completed  review 
of  the  Proposed  Long  Range  Plan  for 
the  Federal  Courts  submitted  to  the 
Conference  by  its  Committee  on 
Long  Range  Planning  at  the  March 
1995  session.  The  following  de- 
scribes the  actions  taken  as  a  result 
of  that  review. 

■   Approved  without  change 
Recommendations  8,  13,  17,  18,  20, 
22,  24,  28  (including  Implementa- 
tion Strategies  28a  &  28b),  33,  42 
(including  Implementation  Strate- 
gies 42a  &  42b),  49  (including 
Implementation  Strategies  49a  & 
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(ey  Legislation  Moves  in  Both  Houses  ot  Congress 


Several  bills  currently  pending  in 
ie  House  and  Senate  are  of  particu- 
ir  interest  to  the  courts.  They 
iclude  the  following: 

■  H.R.  2361,  a  bill  amending  the 
idicial  Improvements  Act  of  1990 
'.L.  101-650),  was  introduced  by 
epresentative  Carlos  A.  Moorhead 
l-CA)  in  September.  It  would 
rovide  that  the  first  U.S.  district 
)urt  vacancy  occurring  five  years 
fter  the  confirmation  date  of  a  judge 
amed  to  fill  a  temporary  judgeship 
rould  not  be  filled.  This  would 
mend  the  current  law,  which  states 
tat  the  first  vacancy  occurring  five 
jars  after  enactment  of  the  1990 
gislation  would  not  be  filled.  The 
.S.  District  Court  for  the  Western 
istrict  of  Michigan  is  specifically 
cempted.  H.R.  2361  is  likely  to  be 
>nsidered  by  the  House  Judiciary 
ommittee  this  month  and  soon 

ter  by  the  full  House  and  the 
mate. 

■  H.R.  2259,  a  bill  to  disapprove 
ie  proposed  U.S.  Sentencing 
ommission  amendments  equaliz- 
ig  crack  and  cocaine  powder 
jantities  in  sentencing,  as  well  as 
ie  money  laundering  amendments, 
as  introduced  in  the  House  by 
epresentative  Bill  McCollum  (R- 
L).  Currently  it  takes  100  times  as 
luch  powder  cocaine  as  crack 
)caine  to  trigger  the  mandatory 
jnalties.  The  House  bill,  which 
■tains  the  firearms  enhancement 
rovisions  of  the  commission's 
roposed  amendments,  was  marked 
p  and  reported  out  by  the  House 
idiciary  Committee. 

■  S.  1254,  a  bill  introduced  by 
mator  Spencer  Abraham  (R-MI) 
■lating  to  the  U.S.  Sentencing 
ommission  proposed  amendments, 
is  passed  the  Senate.  The  Senate 

11  not  only  disapproves  the  cocaine 
jualization  amendments  but  also 
roposed  money  laundering  amend- 
lents  and  the  firearms  enhance- 


(L  to  R)  fudge  Diarmuid  F.  O'Scannlain  (9th  dr.),  Chief  judge  J.  Clifford  Wallace  (9th  dr.), 
and  Chief  fudge  Gerald  B.  Tjoflat  (11th  Cir.)  testify  before  Congress  on  the  proposed  split  of 
the  Ninth  Circuit. 


ments.  An  amendment  with  the 
same  provisions  as  S.  1254  was 
attached  to  H.R.  2076,  the 
Judiciary's  FY  96  appropriations  bill, 
which  has  passed  the  Senate. 
Amendments  to  the  sentencing 
guidelines  typically  are  sent  to 
Congress  and  take  effect  November 
1,  unless  Congress  rejects  them 
■  H.R.  1170,  a  bill  to  require 
three-judge  panels  to  consider 
applications  for  interlocutory  or 
permanent  injunctions  restraining 
the  enforcement,  operation,  or 
execution  of  state  laws  adopted  by 
referendum  on  the  ground  of 
unconstitutionality,  was  introduced 
by  Representative  Sonny  Bono  (R- 
CA). 

The  bill  also  would  require  these 
three-judge  panels  to  expedite 
consideration  of  the  action,  and 
would  provide  for  direct  appeal  to 
the  Supreme  Court.   Prior  to  the 
introduction  of  this  legislation,  a 
federal  judge  had  enjoined  Califor- 
nia Proposition  187  (restricting 
certain  benefits  to  illegal  immi- 
grants) from  taking  effect,  pending  a 
challenge  to  its  constitutionality.  The 
House  passed  H.R.  1170  last  month, 
after  an  attempt  by  Representative 


Patricia  Schroeder  (D-CO)  to  limit 
the  scope  of  the  bill  failed.  If  en- 
acted, the  bill  would  apply  to  any 
application  for  an  injunction  that  is 
filed  on  or  after  the  date  of  enact- 
ment. There  is  no  companion  bill  in 
the  Senate. 

■  S.  956,  a  bill  to  divide  the  ninth 
judicial  circuit  of  the  United  States 
into  two  circuits,  was  introduced  by 
Senator  Slade  Gorton  (R-WA)  with 
co-sponsors  from  all  the  states 
forming  the  proposed  new  circuit. 
The  Twelfth  Circuit  would  be 
composed  of  Alaska,  Idaho,  Mon- 
tana, Oregon,  and  Washington.  The 
Ninth  Circuit  would   composed  of 
Arizona,  California,  Hawaii,  Ne- 
vada, Guam,  and  the  Northern 
Mariana  Islands.  The  Senate  Judi- 
ciary Committee  held  a  hearing  on 
the  bill  last  month.  Chief  Judge  J. 
Clifford  Wallace  (9th  Cir.),  Chief 
Judge  Gerald  B.  Tjoflat  (11th  Cir.) 
and  Judge  Diarmuid  O'Scannlain 
(9th  Cir.)  testified.  There  is  no 
companion  bill  pending  in  the 
House. 
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Hatfield  and  Smith  Recognized  tor  Contributions  to  Judiciary 


Senator  Mark  O.  Hatfield 

The  Judicial  Conference  passed 
resolutions  in  appreciation  of  one 
former  and  one  current  member  of 
Congress  at  its  September  meeting. 

Senator  Mark  O.  Hatfield  (R-OR), 
chairman  of  the  Senate  Appropria- 
tions Committee  and  a  member  of 
the  Subcommittee  on  Commerce, 
Justice,  State  and  the  Judiciary  since 


1975,  was  recognized  as  "a  true 
friend  of  the  Judiciary."  In  part,  the 
resolution  stated,  "He  [Hatfield]  has 
zealously  displayed  his  steadfast 
faith  in  the  judicial  process.  His  dili- 
gence and  exceptional  leadership 
have  earned  him  the  respect  and  ad- 
miration of  all  with  whom  he  has 
served." 

Former  Iowa  Representative  Neal 
Smith,  was  honored  for  this  work  as 
chairman  of  the  Appropriations  Sub- 
committee on  Commerce,  Justice, 
State  and  the  Judiciary  and  as  a 
"longtime  friend  and  ardent  sup- 
porter of  the  federal  Judiciary."  The 
resolution  cited  Smith's  commit- 
ment to  justice.  "Neal  Smith  has 
been  a  true  advocate  on  behalf  of  the 
needs  of  the  Federal  Judiciary.  At  a 
time  of  a  tremendous  expansion  in 
the  jurisdiction  and  workload  of  the 
third  branch,  Neal  Smith  made  sure 
that  the  federal  Judiciary  received 
the  funding  necessary  to  accomplish 
its  mission.  His  staunch  support  en- 


abled the  courts  not  only  to  keep 
abreast  of  their  burgeoning 
caseloads,  but  also  to  modernize  op- 
erations, increasing  efficiency  and 
thereby  providing  improved  service 
to  the  public." 

Smith  was  defeated  in  his  reelec- 
tion bid  last  year. 


Former  Representative  Neal  Smith 


Plan  continued  from  page  4 
viewing  committee  but  with  the  spe- 
cific direction  that  the  commentary 
on  that  recommendation  acknowl- 
edge the  Conference's  long-standing 
position  favoring  complete  abolition 
of  diversity  jurisdiction. 

■  Approved  Implementation 
Strategy  39c  (use  of  nonjudicial  staff 
and  adjunct  judicial  officers  by  the 
courts  of  appeals)  in  a  revised  form 
that  includes  revisions  proposed  by 
the  reviewing  committee:    "Appellate 
courts  should  consider  the  use  of 
nonjudicial  staff  and  adjunct  judicial 
officers  to  handle  certain  routine 
matters  that  do  not  involve  the  ap- 
pellate review  function  reserved  to 
Article  III  judges." 

■  Approved  Recommendation  44 
in  the  revised  form  proposed  by  the 


reviewing  committee,  including  lan- 
guage contained  in  the  proposed 
Implementation  Strategy  44a  but  not 
the  proposed  Implementation  Strat- 
egy 44b  (Conference  authority  to  is- 
sue administrative  orders). 

■  Approved  Recommendation  48, 
which  deals  with  the  institutional 
status  and  respective  missions  of  the 
Administrative  Office  and  Federal 
Judicial  Center  as  amended,  to  in- 
clude the  statement,  "The  officially 
adopted  policies  of  the  Judicial  Con- 
ference represent  the  view  of  the  ju- 
dicial branch  on  all  matters  and 
should  be  respected  as  such  by  the 
Administrative  Office  and  the  Fed- 
eral Judicial  Center  when  dealing 
with  members  of  Congress  or  the  ex- 
ecutive branch." 

■  Approved  Implementation 


Strategy  52c(5)  (bankruptcy  judge 
and  magistrate  judge  participation  h 
local  governance)  in  a  revised  form: 
"[I]ndividual  district  courts  should 
take  appropriate  steps  to  involve 
bankruptcy  judges  and  magistrate 
judges  in  local  governance." 

■  Deleted  Recommendations  15, 
29,  70  (including  Implementation 
Strategies  70a-70c),  72,  73,  74,  and  71 
and  Implementation  Strategies  45c, 
52a(l),  52c(l),  52c(3),  and  52c(4). 

■  Rescinded  the  Conference's  eai 
lier  approval  of  Recommendations  6 
and  71. 

■  Approved  a  new  Recommends 
tion  69  (including  Implementation 
Strategies  69a-69d  that  include  sub- 
stance drawn  from  the  former  Rec- 
ommendations 69  and  71  and  delete 
Recommendations  70,  74,  and  75).* 
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idicial  Conference  Reception  Honors  Appropriations  Chairs 


)  R)  fudge  Clarence  A.  Brimmer  (D.  Wyo.)  and 
\e  Charles  L.  Brieant  Jr.  (S.D.  N.Y.)  shared 
lersation. 


SB 
:;,3 


(L  to  R)  Steve  Nousen,  administrative  assistant  to  Senator  Mark  O.  Hatfield, 
accepted  a  framed  copy  of  the  Judicial  Conference  resolution  on  behalf  of 
Hatfield,  who  was  ill  and  unable  to  attend  the  event. 


I  to  R)  Chief  Judge  Gerald  B.  Tjoflat  (11th  Cir.)  and  Judge  D. 
awell  Jensen  (N.D.  Calif.)  attended  the  reception. 


(L  to  R)  Former  Representative  Neal  Smith  (D-IA) 
displayed  the  resolution  presented  by  Chief  Judge  Gilbert 
S.  Merritt  (6th  Cir.)  on  behalf  of  the  Judicial  Conference. 
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JUDICIAL    MILESTONES 

Appointed:  Nancy  F.  Atlas,  as  U.S. 

Appointed:  B.  Lynn  Winmill,  as 

District  Judge,  U.S.  District  Court  for 

U.S.  District  Judge,  U.S.  District 

the  Southern  District  of  Texas, 

Court  for  the  District  of  Idaho, 

August  22. 

August  16. 

Appointed:  Wiley  Y.  Daniel,  as  U.S. 

Elevated:  Chief  Judge  Terence  T. 

District  Judge,  U.S.  District  Court  for 

Evans,  to  U.S.  Court  of  Appeals 

the  District  of  Colorado,  September  1 . 

Judge,  U.S.  Court  of  Appeals  for  the 

Seventh  Circuit,  September  1. 

Appointed:  George  H.  King,  as  U.S. 

District  Judge,  U.S.  District  Court  for 

Senior  Status:  Judge  Charles  S. 

the  Central  District  of  California, 

Haight  Jr.,  U.S.  District  Court  for 

July  3. 

the  Southern  District  of  New  York, 

September  23. 

Appointed:  Joseph  H.  McKinley  Jr., 

as  U.S.  District  Judge,  U.S.  District 

Retired:  Magistrate  Judge  William 

Court  for  the  Western  District  of 

H.  Barry  Jr.,  U.S.  District  Court  of 

Kentucky,  August  25. 

the  District  of  New  Hampshire, 

August  31. 

Appointed:  Donald  C.  Pogue,  as 

Judge,  U.S.  Court  of  International 

Retired:  Senior  Judge  Jim  R. 

Trade,  August  25. 

Carrigan,  U.S.  District  Court  for  the 

District  of  Colorado,  August  19. 

Appointed:  Ortrie  D.  Smith,  as  U.S. 

District  Judge,  U.S.  District  Court  for 

Retired:  Magistrate  Judge  George 

the  Western  District  of  Missouri, 

L.  Gucker,  U.S.  District  Court  for 

August  17. 

the  District  of  Alaska,  August  31. 
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Mikva  Resigns  From  White  House  Post 


Aimer  /.  Mikva 


Former  U.S.  Court  of  Appeals 
Judge  Abner  J.  Mikva  retires  as 
White  House  counsel  on  November 
1,  1995. 

In  making  the  announcement, 
President  Clinton  said,  "Although  I 
am  saddened  by  his  departure,  I  am 
grateful  that  he  was  willing  to  come 
forward  and  serve  his  country." 
The  President  praised  Mikva's 
"special  combination  of  legal  acu- 
men, wise  judgment  and  uncom- 
promising integrity."  Mikva  was 
appointed  White  House  counsel  on 
October  1,  1994.  He  previously  sat 
on  the  U.S.  Court  of  Appeals  for  the 
D.C.  Circuit,  serving  as  the  court's 
chief  judge  from  1991-1994. 


JUDICIAL  BOXSCORE 

As  of  October  1,1995 

Courts  of  Appeals 
Vacancies 
Nominees 


District  Courts 
Vacancies 
Nominees 

Court  of  International  Trade 
Vacancies 
Nominees 

Courts  with 

"Judicial  Emergencies" 


11 

5 


46 
16 


16 
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ectronic  Public  Access  to  Court  Information  Surveyed 


Law  firms  were  the  most  com- 
n  users  and  bankruptcy  court  in- 
mation  was  the  most  frequently 
essed,  according  to  a  survey  of 
istered  users  of  the  federal 
[iciary's  Electronic  Public  Access 
'A)  services. 
EPA,  now  in  its  sixth  year,  offers 

public  off-site  access  to  official 
eral  court  information  and 
ords  in  many  courts.  Currently, 
se  services  include  the  Appellate 
letin  Board  System  (ABBS),  with 
rtronic  access  to  appellate  court 
isions  and  other  court  informa- 
i  such  as  court  oral  argument  cal- 
lars,  case  dockets,  local  court 
?s,  notices  and  reports,  and  press 
;ases;  and  Public  Access  to  Court 
ctronic  Records  (PACER). 
CER  allows  any  user  with  a  per- 
al  computer  or  word  processor 
lial-in  to  a  district  or  bankruptcy 
irt  computer  and  retrieve  official 
rtronic  case  information  and 
irt  dockets.  User  fees  are  charged 
EPA  services  and  each  court  con- 
s  its  own  computer  system  and 
e  information  database. 
[Tie  PACER  Service  Center  in  San 
tonio,  Texas,  and  the  Administra- 
;  Office  recently  conducted  the 
t  national  mail  survey  of  2,500  of 

25,000  organizations  registered 
EPA.  Over  1,300  EPA  users  re- 
mded. 

\ccording  to  the  survey,  law 
as  represent  72  percent  of  the  or- 
dzations  presently  registered  for 
CER  or  ABBS  service,  with  34 
cent  from  law  firms  having  over 
employees  and  the  remaining 
n  law  firms  with  fewer  than  25 
ployees.  Another  20  percent  of 
istrants  were  commercial  and 
iiness  organizations;  4  percent 
re  federal  and  state  government 
ncies;  and  2  percent  were  media 
I  legal  publishers. 
Approximately  40  percent  of  all 
istered  organizations  accessed 


Public  Use  of  PACER  Services  in  1995 


Bankruptcy  Courts 
79% 


Courts  of  Appeals 
2% 


District  Courts 
19% 


PACER  or  ABBS  sometime  this  year. 
Most  were  looking  for  bankruptcy 
court  information.  District  court 
records  were  next  in  popularity,  fol- 
lowed by  appellate  courts.  The  ma- 
jority of  users,  55  percent,  stayed 
fairly  close  to  home,  accessing  court 
records  from  a  single  district  or  met- 
ropolitan area,  while  33  percent 
were  looking  for  case  records  from 
several  jurisdictions,  an  entire  re- 
gion, or  on  a  national  basis.  Only  20 
percent  of  the  users  regularly  re- 
quired technical  assistance  or  sup- 
port services  from  either  national  or 
local  court  support  services. 

User  satisfaction  was  high  with  70 
to  80  percent  of  those  surveyed  indi- 
cating they  were  "very  satisfied"  or 
"satisfied"  with  most  aspects  of  ser- 
vice, including  ease  of  use  and  the 
type  and  quality  of  information  pro- 
vided. Approximately  80  percent  of 
PACER  customers  gave  the  Judi- 
ciary a  good  to  excellent  rating  for 
overall  information  services.  When 
compared  to  other  government  in- 
formation services,  only  3  percent 
evaluated  PACER  services  as  below 
average  or  worse,  and  only  13  per- 
cent gave  PACER  an  average  rating. 

Value  for  the  cost  received  a  71 


percent  approval  rating.  This  re- 
sponse was  before  the  Judicial  Con- 
ference approved  a  reduction  in  fee 
from  $1  to  $.75  per  connect  minute, 
effective  April  1,  1995. 

The  users  surveyed  also  had  sug- 
gestions for  PACER  enhancements 
or  new  EPA  services.  Additional 
case  information  was  suggested  by 
67  percent,  while  61  percent  wanted 
to  see  all  bankruptcy  case  docket  en- 
tries, and  52  percent  would  like  to 
see  bankruptcy  schedules.  Over  half, 
51  percent,  would  like  the  federal 
courts  to  electronically  transmit  or 
fax  court  documents  to  interested 
parties.  Other  items  receiving  sig- 
nificant interest  were  access  to 
archived  case  information  (46  per- 
cent), court  calendars  (45  percent), 
national  or  statewide  indexes  (44 
percent),  electronic  filing  of  docu- 
ments (43  percent),  removal  of  12-18 
hour  information  delay  (43  percent), 
national  database  (42  percent),  and  a 
list  of  closed  and  discharged  bank- 
ruptcy cases  (41  percent).  Internet 
access  was  of  interest  to  only  25  per- 
cent. 


The  Third  Branch 


October  1995 


INTERVIEW 


Judge  J.  Owen  Forrester:  Leading  the  Judiciary's  Automation  Efforts 


Judge  J.  Owen  Forrester  was  ap- 
pointed to  the  U.S.  District  Court  for  the 
Northern  District  of  Georgia  in  1981. 
He  completed  his  first  year  as  chairman 
of  the  Committee  on  Automation  and 
Technology  earlier  this  month. 

Q.   What  do  you  see  as  major 
•   advances  in  the  Judiciary's 
automation  effort? 

A.   The  first  major  advance  was 
•    the  creation  of  an  electronic 
docket  system  to  provide  useful  case 
management  reports  for  judges. 

The  next  major  advance  was 
bringing  automation  into  chambers. 
We  tend  to  forget  the  typewriter 
days,  but  when  they  are  recalled,  it 
is  easy  to  see  the  increases  in  produc- 
tivity for  judges'  secretaries  and  law 
clerks.  Computer-assisted  legal  re- 
search (CALR)  also  has  been  very 
helpful. 

When  it  is  fully  operational,  the 
Data  Communications  Network 
(DCN)  will  be  the  next  great  ad- 
vance. It  is  the  essential  backbone  for 
greatly  improving  systems  both  in 
the  administrative  area  and  in  the 
judging  area.  It  has  often  been  sold 
as  a  giant  e-mail  network,  but  that  is 
probably  the  least  important  thing  it 
will  do  for  the  Judiciary.  The  princi- 
pal benefits  are  the  sharing  and 
transmission  of  administrative  and 
legal  information.  The  DCN  will  also 
save  millions  of  dollars  in  telephone 
charges  for  CALR  access. 

Q,   How  would  you  character- 
•   ize  the  challenges  today,  both 
for  your  committee  and  automation 
Judiciary-wide? 


A 


technology  in  a  time  when  money  is 
becoming  very  scarce.  DCN  hard- 
ware and  software  and  our  installed 
PC  base  move  toward  obsolescence 
in  a  matter  of  a  few  years,  and  they 
must  be  upgraded.  At  the  same 
time,  all  of  the  software  that  sup- 
ports the  administrative  functions  of 
the  court  is  either  an  unsatisfactory 
patchwork  of  various  systems  or 
else  it  is  fragile  and  extremely  out- 
dated. 


Q 


And  challenges  for  the 
near  future? 


will  help  us  pay  CJA  lawyers  in  a 
more  fiscally  responsible  way  and 
give  courts  a  new  jury  system. 

Q.    "Paperless  court"  and  "elec- 
•    tronic  courtroom"  are  terms 
increasingly  used  to  describe  the 
court  of  the  future.  Do  you  think 
there  is  a  place  for  them  in  the  fed- 
eral court  system? 

A.    The  legal  culture  changes 
•    and  adapts  very  slowly.  It  is 
my  hope  that  in  four  to  five  years 
we  will  be  able  to  redirect  some  of 


"Automation  is  the  greatest  thing  since  paper  and  pen  to  give  a  legal 
decision-maker  control  over  the  information  that  shapes  decisions." 


.  The  greatest  challenge  is  tak- 

•    ing  advantage  of  emerging 


A.    I  would  say  in  the  next  three 
•    years,  most  of  our  discre- 
tionary money  not  allocated  to  com- 
pleting the  DCN  will  be  spent  on 
programs  that  make  us  better  stew- 
ards of  our  resources.  The  commit- 
tee has  given  high  priority  to  a  num- 
ber of  systems  that  will  enable  court 
managers  to  better  manage  re- 
sources, money,  property,  and  per- 
sonnel. These  systems  include  a 
modern,  unified  financial  system. 
Next  year  we  hope  to  begin  installa- 
tion of  a  new  payroll  and  personnel 
system. 

During  the  next  18  months  we 
hope  to  acquire  and  begin  the  instal- 
lation of  an  integrated  library  sys- 
tem that  controls  both  the  fiscal  as- 
pect of  administering  the  library 
program,  and  gives  us  a  better  un- 
derstanding of  what  we  have  and 
where  it  is  located.  We  have  other 
projects  on  the  drawing  board  that 


our  revenue  stream  toward  the 
paperless  court  and  the  electronic 
courtroom.  By  that  time,  I  believe 
the  Judiciary  and  attorneys  will  be 
comfortable  with  the  technology. 

There  are  several  courts  conduct- 
ing volunteer  experiments  with  elec- 
tronic filing,  with  varying  degrees  of 
success.  We  have  begun  such  a 
project  in  the  District  of  New 
Mexico  with  the  state  bar  and  the 
state  courts.  The  idea  is  that  in  a 
year  or  so,  all  the  papers  will  be  re- 
ceived, stored,  and  retrieved  elec- 
tronically. There  are  a  number  of 
technical  and  social  issues  that  have 
to  be  ironed  out  before  we  feel  com- 
fortable with  that,  but  I  think  the 
biggest  single  hurdle  is  the  current 
level  of  the  automation  skills  of  law- 
yers and  judges.  When  we  solve 
these  problems  we  will  be  ready  for 
a  new  docketing  and  records  man- 
agement system  that  will  allow 
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imbers  and,  perhaps,  the  public 
have  on-line  access  to  the  contents 
the  case  files. 

The  electronic  courtroom  seems 
ser  to  reality.  The  College  of  Will- 
i  and  Mary  has  had  a  state-of-the- 
rket  computer  enhanced  court- 
•m  for  several  years.  Those  who 
re  seen  it  immediately  grasp  what 
hnology  can  add  to  the  search  for 
truth,  and  to  the  speed  at  which 
ils  could  be  conducted.  Most 
>er  law  firms  are  now  equipped 
jtilize  the  technology,  as  is  the 
partment  of  Justice.  The  Commit- 
on  Security,  Space  and  Facilities 
ilready  looking  at  whether  court- 
ms  that  are  presently  in  the  de- 
n  state  should  take  into  account 
likelihood  that  this  technology  is 
lilable.  The  AO's  Office  of  Auto- 
tion  and  Technology  is  beginning 
develop  some  standards  and 
dance  on  what  kind  of  equip- 
nt  ought  to  be  considered. 

)#  As  you  complete  your  first 
•  year  as  chair  of  the  Commit- 
on  Automation  and  Technology, 
at  initiatives  have  you  articulated 
I  how  would  you  see  them  play- 
out  during  the  next  two  years? 

l    #  I've  already  outlined  our 
V  •  immediate  initiatives.  There 
other  things  in  the  works.  Direc- 
Mecham  asked  the  committee  to 
e  him  advice  on  a  software  acqui- 
3n  strategy  for  the  AO.  Based  on 
decisions  he  has  made  after  re- 
ring  our  advice,  I  expect  that  we 
1  emphasize  purchasing  commer- 
off-the-shelf  products,  and  when 
>ropriate,  encourage  locally  de- 
eped automation  products.  At 
same  time,  the  Office  of  Auto- 
tion  and  Technology  has  become 
y  skilled  at  new  development 
Is,  which  will  enable  them  to 
Id  products  that  we  cannot  buy 
hat  are  not  feasible  for  local 
'elopment. 
We  will  also  be  working  on  ways 


to  extend  the  coverage  of  the  DCN 
with  the  least  money,  and  I  am  ex- 
pecting that  the  chambers  umbrella 
group  will  begin  to  focus  on  new  au- 
tomation projects  that  will  give 
judges  and  their  law  clerks  better 
control  over  factual  and  legal  infor- 
mation. Also,  we  are  beginning  to 


Judge  J.  Owen  Forrester 

look  at  a  national,  integrated  proba- 
tion/pretrial  information  system. 

Q#  You  were  instrumental  in 
•  setting  up  the  judges  office 
automation  training  program,  which 
has  been  very  popular.  Are  you  sur- 
prised by  the  high  number  of  judges 
attending  this  course?  What  are 
your  thoughts  in  general  about  the 
level  of  training  that  judges  should 
have  in  automation? 

A#  In  my  view,  this  training  in 
•  the  San  Antonio  Center  is 
probably  our  most  successful  auto- 
mation project.  They  teach  judges 
everything  from  where  the  on /off 
switch  is  to  how  to  use  a  PC  to  do  a 
judge's  work,  such  as  writing  a  let- 
ter, editing  an  opinion,  and  using 
computer-assisted  legal  research. 
The  judges  are  exposed  to  the  possi- 
bilities of  setting  up  a  database  of 
their  own  opinions.  And,  a  little 
time  is  spent  with  some  of  the  tech- 


nical operating  system  issues. 

The  biggest  problem  we  have 
now  is  finding  a  means  to  encourage 
judges  to  use  what  they  have 
learned.  It  is  easy  to  learn  some- 
thing, then  come  back  to  the  pres- 
sures of  being  a  judge  and  postpone 
actual  use.  But  even  those  who  don't 
put  it  into  practice  are  better  pre- 
pared to  be  managers  in  the  courts 
and  chambers  and  have  some  appre- 
ciation of  what  automation  can  do 
for  them. 

Now,  for  the  first  time,  we're  be- 
ginning to  see  requests  for  advanced 
training. 

Q#  You  have  touched  on  this  in 
•  earlier  questions,  but,  in 
general,  how  do  you  think  emerging 
technologies  will  affect  the  Judiciary 
and  the  work  of  the  courts? 

A#  Automation  is  the  greatest 
•  thing  since  paper  and  pen  to 
give  a  legal  decision-maker  control 
over  the  information  that  shapes  de- 
cisions. For  some  time  now,  we  have 
had  that  power  over  our  legal  data- 
base with  the  services  provided  by 
Westlaw  and  LEXIS.  As  we  moved 
toward  storing  our  records  elec- 
tronically, judges  and  law  clerks  will 
be  given  the  same  power  over  the 
information  contained  in  the  factual 
record.  Automation  will  also  allow  a 
better  and  quicker  presentation  of 
evidence  in  trials.  In  the  long  run, 
this  could  have  a  substantial  impact 
on  how  we  actually  conduct  a  trial. 
If  all  the  evidence  has  been  collected 
and  ruled  on  in  advance  of  trial,  do 
we  really  need  lawyers  and  judges 
sitting  with  a  jury  every  minute? 
This  is  the  sort  of  longer  term  impli- 
cation that  automation  could  have 
for  the  legal  system.  In  the  interme- 
diate term,  I  believe  that  we  will  see 
a  great  deal  more  communications 
occurring  through  teleconferencing. 
Whether  it  is  between  lawyers  and 
judges,  or  between  administrators, 
or  teacher  and  pupil.  £v^ 
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Judge  Frank  Johnson  Honored  With  Presidential  Medal  ot  Freedom 


A  federal  judge  who  ruled  uncon- 
stitutional the  law  segregating 
Montgomery,  Alabama,  bus  passen- 
gers was  awarded  the  Presidential 
Medal  of  Freedom,  the  country's 
highest  civilian  award,  at  White 
House  ceremonies  last  month.  Judge 
Frank  M.  Johnson,  Jr.  (11th  Cir.)  sat 
in  the  U.S.  District  Court  for  the 
Middle  District  of  Alabama  when  he 
made  his  historic  ruling  in  1956.  He 
was  honored  for  that  decision  and 
for  his  work  over  four  decades  "to 
dismantle  segregation  and  to  protect 
the  rights  of  the  imprisoned  and  the 
mentally  ill."  In  making  the  presen- 
tation, President  Clinton  said,  "Dur- 
ing 40  years  on  the  bench,  Judge 
Johnson  made  it  his  mission  to  see  to 
it  justice  was  done  within  the  frame- 
work of  law.  In  the  face  of  unremit- 
ting social  and  political  pressure  to 
uphold  the  traditions  of  oppression 


Judge  Frank  M.  Johnson,  Jr. 

and  neglect  in  his  native  South, 
never  once  did  he  yield.  His  land- 
mark decisions  in  the  areas  of  deseg 
regation,  voting  rights  and  civil  lib- 
erties transformed  our  under- 
standing of  the  Constitution."  The 


medal  was  received  by  Johnson's 
former  law  clerk,  John  Sandage  be- 
cause Johnson  was  unable  to  travel. 

In  all,  twelve  outstanding 
Americans  were  recognized  for  life- 
times of  work  championing  causes 
that  ranged  from  children's  televi- 
sion to  urban  design.  A.  Leon 
Higginbotham,  Jr.,  formerly  of  the 
U.S.  Court  of  Appeals  for  the  Third 
Circuit,  also  was  honored  for  his 
work  to  "advance  the  needs  of  those 
who  have  long  been  denied  access 
to  the  American  Dream." 

Members  of  the  Judiciary  were 
last  honored  with  the  Presidential 
Medal  of  Freedom  in  1993  when 
Justice  Thurgood  Marshall  (Sup. 
Ct.),  Justice  William  Brennan  (Sup. 
Ct.),  and  Judge  John  Minor  Wisdom 
(5th  Cir.)  received  medals. 
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inator  Qrrin  Hatch  Looks  at  Courts,  Legislation,  and  Judicial  Nominees 


Senator  Orrin  G.  Hatch  (R-UT)  has 
i  a  member  of  the  U.S.  Senate  since 
7.  In  the  103d  Congress  he  became 
ranking  minority  member  on  the  Ju- 
an/ Committee,  taking  over  the 
unit  tee  chair  in  the  104th  Congress. 


Q#  What  is  your  view  of  the 
•   quality  of  judicial  nominees 
your  committee  has  processed  this 
Congress?  What  has  been  the  prac- 
tice for  determining  who  gets  a 
hearing  and  what  are  the  prospects 


inference  of  Supreme  Courts  of  the 
nericas  Convenes  in  Washington 


[  month  the  Conference  of  Supreme  Courts  of  the  Americas  met  in  Washington,  D.C. 
?/  justice  William  H.  Rehnquist  addressed  participants  at  the  opening  ceremony  at  the 
reme  Court.  See  page  4  for  details. 


Conference  Supports  Court  Improvements  Bill 
Judiciary  Initiates  Space  and  Facilities  Review 
Senate  Reviews  Allocation  of  Judgeships 


for  judicial  nominees  as  we  ap- 
proach 1996? 

A.   I  believe  that  the  Judiciary 
•   Committee  has  processed 
many  worthy  nominees  during  this 
Congress.  The  administration  has 
worked  to  consult  with  me  on  many 
nominees.  The  White  House  and 
Justice  Department  officials  in 
charge  of  judicial  selection  commu- 
nicate with  me  and  with  my  staff  on 
a  regular  basis.  I  trust  that  this  effec- 
tive working  relationship  will 
continue. 

In  general,  we  schedule  nominees 
for  hearings  as  soon  as  their  back- 
ground and  legal  checks  are  com- 
pleted. As  a  result,  I  have  moved 
nominees  at  an  equitable  pace. 

Q#  Since  workload  questions 
•  have  been  raised  by  Senator 
Charles  E.  Grassley  (R-IA)  and  oth- 
ers in  connection  with  filling  an  ex- 
isting vacancy  on  the  D.C.  Circuit 
Court  of  Appeals,  is  it  your  sense 
that  the  committee  will  now  apply  a 
similar  test  to  all  judgeships? 


A: 


The  workload  issue  is  an  im- 
portant one.  Senator 
Grassley  is  to  be  commended  for 
raising  important  issues  such  as 
caseload  and  judicial  resources  in 
his  hearings.  We  are  examining  the 
See  Interview  on  page  10 
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Conference  Testifies  in  Support  of  Courts  Improvement  Legislation 


(L  to  R)  Judges  Stephen  H.  Anderson  (10th  dr.),  Barefoot  Sanders  (N.D.  Tex.),  and  Gustave 
Diamond  (W.D.  Pa.)  discussed  the  Federal  Courts  Improvement  Act  prior  to  testifying  at  the 
Senate  hearing. 


Representatives  of  the  Judicial 
Conference  asked  a  Senate  subcom- 
mittee last  month  to  support  an  om- 
nibus bill  containing  numerous  im- 
provements in  the  operation  and 
administration  of  the  federal  courts. 

S.  1101,  the  Federal  Courts  Im- 
provement Act,  contains  more  than 
50  different  provisions,  which  have 
been  endorsed  by  the  Judicial  Con- 
ference. Many  also  were  recom- 
mended by  the  Federal  Courts 
Study  Committee,  a  three-branch 
committee  that  five  years  ago  issued 
a  study  of  the  federal  court  system. 
A  similar  bill,  H.R.  1989,  is  pending 
in  the  House. 

Testifying  at  the  Senate  Judiciary 
Subcommittee  on  Administrative 
Oversight  and  the  Courts  hearing 
were  three  judges  who  chair  Judicial 
Conference  committees  that  have  re- 
viewed the  various  provisions  in  the 
legislation:  Judge  Barefoot  Sanders 
(N.D.  lex.),  chair  of  the  Committee 
on  the  Judicial  Branch;  Judge 
Stephen  II.  Anderson  (10th  Cir.), 
i  hair  oi  the  ( bmmittee  on  Federal- 
State  liirisciic  lion;  and  Judge 
( iustave  I  Hamond  (W.D.  Pa.), 
former  i  hair  <>i  the  (  ommittee  on 
I  >efender  Servi<  es. 


"The  Judicial  Conference  believes 
that  each  of  the  53  sections  of  S.  1101 
contains  a  proposed  amendment  to 
law  which,  if  enacted,  will  improve 
the  organization,  management,  and 
operation  of  the  federal  Judiciary," 
Sanders  said. 

Among  the  provisions  contained 
in  S.  1101  are  those  that  would  ac- 
complish the  following: 

■  Correct  a  long-standing 
anomaly  in  the  jurisdiction  of  the 
federal  courts  by  eliminating  the 
right  of  in-state  plaintiffs  (ISP)  to  in- 
voke diversity  jurisdiction.  ISP  di- 
versity jurisdiction  allows  a  plaintiff 
to  litigate  in  federal  court  a  civil 
claim  based  on  state  law,  even 
though  the  plaintiff  is  a  citizen  of  the 
state  whose  court  system  the  plain- 
tiff seeks  to  avoid.  The  reasons  that 
existed  in  1789  for  granting  federal 
court  jurisdiction  over  ISP  cases  no 
longer  exist.  Currently,  about  31 
percent  of  all  new  diversity  filings — 
5,318 — are  by  in-state  plaintiffs.  Re- 
peal of  ISP  diversity  jurisdiction 
would  remove  many  of  these  cases 
from  federal  court  and  assist  the 
federal  courts  in  meeting  the  needs 
of  contemporary  plaintiffs  who  seek 
judicial  enforcement  of  the  rights 


conferred  on  them  by  federal  law 
and  ensure  that  scarce  judicial  re- 
sources are  used  wisely. 

■  Raise  the  jurisdictional  amoui 
in  controversy  in  diversity  jurisdic 
tion  cases  from  $50,000  to  $75,000. 
This  amendment  also  would  inde) 
this  amount  for  inflation  (based  or 
the  Consumer  Price  Index),  and 
would  be  adjusted  at  the  end  of  e« 
year  that  is  evenly  divisible  by  fiv< 
The  jurisdictional  amount  was  lasl 
increased  in  1986,  when  it  went  fn 
$10,000  to  $50,000. 

■  Provide  for  trial  of  a  petty  of- 
fense case  by  a  magistrate  judge 
without  obtaining  the  defendant's 
consent  or  waiver  of  right  to  trial  1 
fore  an  Article  III  judge.  These  cas 
often  involve  traffic  violations  or 
violations  of  regulations  governinj 
federal  enclaves,  such  as  national 
parks  or  military  bases.  The  pro- 
posed amendment  would  enhance 
the  efficiency  of  the  courts  and  re- 
move an  opportunity  for  abuse  of 
the  system. 

■  Increase  the  filing  fee  for  a  ch 
action  in  the  district  courts  from 
$120  to  $150.  The  filing  fee  was  las 
increased  in  1986.  This  provision 
also  would  allow  that  the  first  $90 
rather  than  $60,  of  each  fee  be  dep 
ited  into  a  Judiciary  fund  to  offset 
appropriated  funds  for  the  operari 
and  maintenance  of  the  courts. 

■  Mandate  the  establishment  of 
federal  defender  organizations  in  i 
ery  district  where  annually  there  a 
more  than  200  appointments  of  ou 
side  counsel  under  the  Criminal  Ji 
tice  Act  (CJA).  Federal  defender  ol 
fices  provide  a  high  quality  of 
representation  for  indigent  defen- 
dants in  a  cost-efficient  manner. 
Currently,  63  federal  defender  org 
nizations  serve  73  of  the  94  judicia 
districts. 

■  Authorize  the  Judicial  Confer 
ence  to  set  attorney  compensation 
rates  and  case  compensation      ^ 
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aximums  under  the  CJA.  The  cur- 
nt  panel  attorney  rates  of  $40  per 
uir  for  out-of-court  work  and  $60 
?r  hour  for  in-court  work,  which 
ere  set  by  Congress  in  1984,  prevail 
most  districts  and  are  seriously 
?ficient.  Inadequate  compensation 
is  hampered  the  courts  in  their 
Mlitv  to  recruit  and  retain  experi- 
iced  attorneys  to  provide  represen- 
tion  under  the  CJA.  This  amend- 
ent  would  allow  the  Conference  to 
anage  more  efficiently  the  funds 
?propriated  by  Congress  for  De- 
nder  Services  to  meet  the  changing 
rcumstances  of  federal  criminal 
w  and  economics  of  law  practice. 

■  Amend  the  Jury  Selection  and 
arvice  Act  of  1968  to  eliminate  an 
cemption  from  jury  service  for 
lembers  of  state  or  local  fire  or  po- 
re departments  and  "public  offic- 
■s"  of  federal  and  state  govern- 
lents.  Experience  has  shown  that 
lany  individuals  who  fall  within 

le  scope  of  the  exemptions  could 
?rve  as  other  citizens  do.  In  addi- 
on,  the  definition  of  "public  of- 
cer"  has  been  so  broad  that  school 
oard  officials  and  clerks  appointed 
y  locally  elected  justices  of  the 
eace  are  forbidden  to  serve  even  if 
ley  wish  to  do  so. 

■  Repeal  section  140  of  P.L.  97- 

2,  which  would  remove  a  provision 
nacted  in  a  continuing  appropria- 
ons  resolution  15  years  ago  that 
ars  all  automatic  cost-of-living  ad- 
lstments  for  federal  judges  except 
s  specifically  authorized  by  Con- 
ress.  This  amendment  would  re- 
tore  parity  with  the  other  two 
ranches  of  government,  as  intended 
y  the  Federal  Salary  Cost-of-Living 
adjustment  Act  of  1975  and  the  Eth- 
:s  Reform  Act  of  1989. 

■  Modify  the  age  and  service  re- 
tirement for  judicial  retirement  to 
ddress  an  inequity  that  exists  for 
adges  who  are  appointed  before  age 
'0.  Under  present  law,  life-tenured 
jdges  may  not  retire  from  regular 
ictive  service  or  take  senior  status 


until  they  reach  age  65  with  a  mini- 
mum 15  years  of  service.  The  pro- 
posed amendment  would  permit  a 
judge  with  20  years  of  service  who 
has  reached  age  60  to  take  senior  sta- 
tus. The  amendment  would  not 
change  the  requirements  for  a  judge 
to  retire  from  office. 

■  Authorize  a  judge  to  provide 
sign  language  interpreters  at  court 
expense  to  participants  in  a  judicial 
proceeding,  subject  to  the  availability 
of  funds.  This  amendment  promotes 
accommodation  to  the  hearing  im- 
paired by  vesting  judges  with  the 
discretion  to  provide  sign  language 
interpreters  at  court  expense. 

■  Reauthorize  appropriations  for 
Fiscal  Year  1996  and  subsequent 
years  to  carry  out  the  drug  and  alco- 
hol aftercare  program  for  federal  of- 
fenders. This  amendment  would 
eliminate  the  necessity  for  repetitive 
enactment  of  bills  to  reauthorize  this 
important  program.  The  ability  to 


provide  contract  treatment  services 
which  include,  at  a  minimum,  uri- 
nalysis collection,  and  outpatient 
counseling  has  been  an  invaluable 
asset  in  enabling  the  system  to  re- 
spond to  this  growing  problem. 

■   Amend  section  331  of  title  28, 
United  States  Code,  which  states 
that  the  district  judge  representa- 
tives to  the  Judicial  Conference  shall 
be  chosen  by  the  circuit  and  district 
judges  of  the  circuit  at  their  annual 
circuit  judicial  conference.  In  1990 
the  statute  governing  circuit  judicial 
conferences  was  changed  to  permit 
them  to  meet  biennially  instead  of 
annually.  As  a  result,  the  terms  of 
some  district  court  representatives 
will  expire  in  years  when  their  cir- 
cuit does  not  meet.  This  provision 
authorizes  each  circuit  judicial  con- 
ference to  choose  a  representative  in 
accordance  with  rules  adopted  by 

the  circuit  judicial  conference. 

See  Legislation  on  page  22 


Senator  Heflin  Addresses  Judicial  Pay 

Senator  Howell  T.  Heflin  (D-AL) 
has  introduced  S.  1344,  a  bill  to  re- 
peal the  requirement  relating  to  spe- 
cific statutory  authorization  for  in- 
creases in  judicial  salaries,  to 
provide  for  automatic  annual  in- 
creases for  judicial  salaries. 

Heflin  said,  "[I]t  is  my  belief  that 
Congress  should  take  action  to  not 
only  repeal  section  140  [of  P.L.  97- 
42]  which  currently  bars  cost-of-liv- 
ing adjustments  in  pay  for  federal 
judges,  except  as  specifically  autho- 
rized by  Congress,  but  to  also 
delink  such  adjustments  from  those 
of  members  of  Congress  and  other 
executive  schedule  employes  of  the 
executive  branch.  .  .  .  They  make  a 
lifetime  commitment  to  public  ser- 
vice as  federal  judges.  They  should 
be  able  to  plan  their  financial  fu- 


Senator  Howell  T.  Heflin 

hires  based  on  the  reasonable  expec- 
tation that  their  compensation  will 
at  least  keep  even  with  annual  cost- 
of-living  increases." 
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November  1995 


Organization  of  Supreme  Courts  of  the  Americas  Holds  Conference 


The  Conference  of  the  Supreme 
Courts  of  the  Americas  concluded 
three  days  of  meetings  and  discus- 
sions last  month  with  a  press  confer- 
ence at  which  Chief  Judge  Juan  R. 
Torruella  (1st  Cir.),  the  U.S.  delegate, 
announced  the  confer-ence's  unani- 
mous decision  to  form  the  Organiza- 
tion of  Supreme  Courts  of  the  Ameri- 


global  communication  and  faster 
international  travel,"  said  Rehnquist, 
"it  is  important  for  the  legal  commu- 
nities and  jurists  of  different  nations 
in  the  western  hemisphere,  in  par- 
ticular, to  exchange  views,  share 
information,  and  learn  to  better 
understand  one  another  and  our 
legal  systems.  This  kind  of  coopera- 


(L  to  R)  Following  the  conference,  Chief  Judge  Juan  R.  Torruella  (1st  Cir.)  and  Chief  Judge 
Michael  M.  Mihm  (CD.  111.)  briefed  the  press  in  the  atrium  of  the  Thurgood  Marshall  Federal 
Judiciary  Building.  Seated  is  Dr.  Arturo  Hoyos,  president  of  the  Supreme  Court  of  Panama. 
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cas.  "The  goal  of  the  organization," 
said  Torruella,   "will  be  the  promo- 
tion of  judicial  independence  and  the 
rule  of  law  in  this  hemisphere.  The 
organization  would  serve  as  a  bond 
among  the  judicial  systems  of  the 
Americas  and  promote  international 
judicial  cooperation."  Members  of 
the  proposed  organization  would  be 
drawn  from  the  hemispheric  coun- 
tries that  subscribe  to  the  principles 
and  objectives  of  the  organization. 
Delegates  and  representatives  of 
24  countries  of  the  Americas  partici- 
pated in  the  conference.  Opening 
ceremonies  were  held  at  the  Supreme 
Court,  where  Chief  Justice  William 
1 1.  Rehnquist  as  the  conference  host, 
welcomed  the  jurists  and  introduced 
,i  theme  repeated  throughout  the 
Conference.  "As  national  boundaries 
grow  less  significant  in  this  age  of 


tion  will  provide  important  tools  for 
the  continuing  development  and 
improvement  of  our  systems  of  law 
and  justice." 

The  conference  covered  a  wide- 
range  of  judicial  topics.  Justice 
Stephen  G.  Breyer  (Sup.  Ct.)  was  the 
speaker  on  a  panel  entitled,  "Ensur- 
ing Judicial  Independence,"  and 
Arturo  Hoyos,  president  of  the 
Supreme  Court  of  Panama,  presided 
at  a  program  on  "Due  Process  In  the 
Americas."  Ricardo  Calvete  Rangel, 
from  the  Supreme  Court  of  Colom- 
bia, spoke  on  the  "Organization  of 
Justice  in  the  Americas  in  the  21st 
Century,"  with  a  panel  that  included 
Justice  Sandra  Day  O'Connor  (Sup. 
Ct.).  Justice  Anthony  M.  Kennedy 
(Sup.  Ct.)  headed  a  panel  on  "Judicial 
Ethics,"  while  former  Chief  Judge 
Edward  D.  Re  (Ct.  Int'l  Trade),  a 


professor  at  St.  John's  University, 
headed  a  panel  with  Justice  Antonin 
Scalia  (Sup.  Ct.)  on  "International 
Judicial  Tribunals  and  Their  Impact 
on  National  Courts."  Conference 
proceedings  will  be  published  in 
Spanish  and  in  English  in  an  up- 
coming edition  of  the  law  review  of 
the  St.  Louis  University  School  of 
Law.  Delegates  also  participated  in  ; 
demonstration  criminal  trial.  The 
final  day  of  the  conference  was 
devoted  to  organizational  issues  anc 
a  vote  at  which  delegates  were 
unanimous  in  their  approval  of  the 
formation  of  the  Organization  of 
Supreme  Courts  of  the  Americas. 

The  delegates  now  return  to  their 
home  countries,  where  they  will  ask 
their  national  judiciaries  to  ratify 
their  decisions  by  June  1996.  Plans 
are  to  meet  in  1997  in  Panama,  whic 
is  the  designated  Secretariat  for  the 
Organization,  and  whose  president 
pro  tempore  is  Dr.  Hoyos.  Panama, 
along  with  representatives  from  El 
Salvador,  Colombia,  Argentina,  and 
the  Supreme  Courts  of  the  Eastern 
Caribbean  will  form  the  planning 
committee  for  the  1997  meeting. 

Instrumental  in  the  conference's 
success  were  the  planning  committe 
members  Dr.  Hoyos;  Dr.  Raul  J. 
Alonso  de  Marco,  president  of  the 
Uruguay  Supreme  Court;  Dr. 
Josefina  Calcano  de  Temeltas,  first 
vice-chief  justice  of  the  Venezuela 
Supreme  Court;  Chief  Judges 
Torruella  and  Michael  M.  Mihm 
(CD.  111.),  outgoing  chair  of  the 
Judicial  Conference  Committee  on 
International  Judicial  Relations;  and 
Judge  Cynthia  Hall  (9th  Cir.),  the 
committee's  current  chair.  Also  key 
to  the  conference  was  the  assistance 
and  support  of  the  U.S.  Departmeni 
of  State,  the  Agency  for  Internation. 
Development  as  well  as  staff  of  the 
Administrative  Office,  the  Federal 
Judicial  Center,  and  the  Supreme 
Court. 


ibe>  / 


enate  Passes  Bill  to  Amend  Elapse  Date  ot  Temporary  Judgeships 


Late  List  month  the  Senate  passed 
1328,  a  bill  amending  the  date  on 
lich  certain  temporary  judgeships 
SOted  under  the  Judicial  Improve- 
mts  Act  of  1990  (P.L.  101-650)  will 
ipse.  The  bill,  introduced  by  Sena- 
■  Orrin  Hatch  (R-UT),  provides 
it  the  first  district  judge  vacancy 
,-urring  five  years  or  more  after 
>  confirmation  date  of  the  judge  ap- 
inted  to  fill  the  temporary  judge- 
ip  would  not  be  filled. 
As  the  Senate  began  consideration 
the  bill,  Hatch  thanked  the  Ad- 
nistrative  Office  and  "the  fine 
deral  judges,  particularly  Chief 
ige  Gilbert  of  the  Southern  Dis- 
ct  of  Illinois,  who  called  to  my  at- 
ition  the  need  for  this  legislative 

and  the  need  for  it  to  be  passed 
tore  December  1,  1995."  The 
)use  is  expected  to  take  up  S.  1328 

the  suspension  calendar,  where 
wo-thirds  vote  is  needed  for 
ssage. 

P.L.  101-650  created  a  new  district 
Igeship  in  each  of  13  districts,  then 
erified  that  the  first  vacancy  in  the 


Location  of 

Temporary  Judgeships 

Created  under  P.L.  101-650 

Northern  District  of  Alabama 
Eastern  District  of  California 
District  of  Hawaii 
Central  District  of  Illinois 
Southern  District  of  Illinois 
District  of  Kansas 
Western  District  of  Michigan 
Eastern  District  of  Missouri 
District  of  Nebraska 
Northern  District  of  New  York 
Northern  District  of  Ohio 
Eastern  District  of  Pennsylvania 
Eastern  District  of  Virginia 


office  of  a  district  judge  that  oc- 
curred in  those  districts  after  De- 
cember 1,  1995,  would  not  be  filled, 
effectively  making  the  judgeships 
temporary  positions  while  ensuring 
the  judge  filling  the  position  serves 
in  a  permanent  position.  It  was  as- 
sumed that  five  years  would  give 


the  districts  ample  time  to  take  full 
advantage  of  the  temporary  addi- 
tional judgeships  and  to  provide  a 
period  of  time  to  determine  if  the 
judgeships  should  be  made  perma- 
nent. 

However,  as  Hatch  pointed  out 
on  the  Senate  floor,  "[D]ue  to  delays 
in  the  nomination  and  confirmation 
of  many  of  the  judges  filling  those 
temporary  judgeships,  many  dis- 
tricts have  had  only  a  relatively  brief 
period  of  time  in  which  to  take  ad- 
vantage of  their  temporary  judge- 
ship." He  cited  the  District  Court  for 
the  District  of  Hawaii  and  the  Dis- 
trict Court  for  the  Southern  District 
of  Illinois  as  examples  of  courts  in 
which  new  judges  were  not  con- 
firmed until  October  1994. 

The  only  district  excluded  from 
the  change  implemented  by  S.  1328 
is  the  Western  District  of  Michigan, 
which  requested  to  be  excluded  be- 
cause its  needs  are  met  by  the  cur- 
rent number  of  permanent  judge- 
ships. 
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Judicial  Clerkship  Open  Season  Begins  March  1 

While  there  may  appear  to  be  a  perennial  open-season  for  job  hunt- 
ing, there  is  a  definite  opening  to  the  season  for  law  clerkship  inter- 
views with  federal  judicial  officers.  In  1993,  in  an  effort  to  improve  the 
law  clerk  hiring  process,  the  Judicial  Conference  passed  a  resolution 
recommending  that  March  1  of  the  year  before  a  clerkship  begins  be  the 
benchmark  starting  date  for  law  clerk  interviews. 

The  Conference  acted  partly  in  response  to  letters  from  69  law  school 
deans  expressing  concerns  with  the  early  and  irregular  scheduling  of 
clerkship  interviews.  The  different  dates  meant  students  might  make  re- 
peated and  expensive  trips  to  courthouses  to  comply  with  disparate  in- 
terviewing schedules.  The  March  1  benchmark  provides  some  order, 
while  allowing  schools  to  complete  and  send  third  semester  grades. 
Law  review  selections  also  are  usually  known  by  this  date. 


Nominations  Sought 
for  Directors  Award 

Nominations  for  the  1996 
Director's  Awards  for  Administra- 
tive Excellence  and  Outstanding 
Leadership  are  now  being  ac- 
cepted. 

Nomination  forms  will  be  sent 
to  all  payroll  certifying  officers  for 
distribution  to  employees.  Nomi- 
nations must  be  submitted  to  John 
J.  Fitzgerald  in  the  Administrative 
Office's  Human  Resources  Divi- 
sion by  January  8,  1996. 
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Judiciary  Calls  (or  Review  of  Courthouse  Construction  Practices 


The  federal  Judiciary  has  called 
upon  the  General  Services  Adminis- 
tration (GSA),  Congress,  and  others 
involved  with  federal  construction 
to  join  the  Judiciary  in  a  review  of 
federal  courthouse  construction 
practices. 

"Tight  funding,  increased  rental 
costs,  and  a  branch-wide  emphasis 
on  economizing  have  led  us  to  as- 
sume a  leadership  role  in  this  impor- 
tant undertaking,"  said  L.  Ralph 
Mecham,  director  of  the  Administra- 
tive Office. 

"The  GSA  plays  the  crucial  role  of 
overseeing  the  construction  and 
rental  of  all  federal  buildings  and  its 
involvement  in  this  undertaking  is 
essential,"  said  Mecham.  "We  also 
will  solicit  the  views  of  Congress, 
which  oversees  the  federal  construc- 
tion program  and  supplies  the  nec- 
essary funding  for  all  courthouse 
construction  projects." 

As  part  of  the  review  process,  the 
Judiciary  will  contact  every  architect 
and  engineer  who  has  used  the  U.S. 
Courts  Design  Guide  in  building  a 
courthouse.  They  will  be  asked  to 
comment  on  portions  of  the  Guide 
that  work  well,  designs  that  have  re- 
sulted in  particularly  efficient  space 
utilization,  and  areas  where  further 
cost  savings  may  be  achieved. 

The  Guide,  which  has  been  in 
place  for  the  past  four  years,  peri- 
odically has  been  reviewed  and 
amended  by  the  Judicial  Conference. 
In  September  the  Conference  ap- 
proved a  series  of  changes  to  the 
Guide  in  order  to  make  courthouses 
more  accessible  to  those  with  dis- 
abilities. The  Guide  was  developed 
over  a  three-year  period  in  a  coop- 
erative effort  between  the  Judiciary, 
the  GSA,  and  a  team  of  experts  in 
space  planning,  security,  acoustics, 
mechanical-electrical  systems,  and 
automation,  under  the  direction  of 
the  National  Institute  of  Building 
Si  iences  and  the  Judiciary. 


The  review  panel  also  will  look  at 
the  method  in  which  the  GSA  devel- 
ops the  rent  for  courthouses  to  as- 
sure that  it  reflects  actual  construc- 
tion costs  and  market  rates. 
Judiciary  rental  payments  to  the 
GSA  currently  exceed  $500  million 
per  year,  representing  about  20  per- 
cent of  the  Judiciary's  budget.  The 
review  will  look  at  whether  these 
rates  accurately  reflect  the  econo- 
mies that  have  been  incorporated  in 
courthouse  construction  and  renova- 
tion in  recent  years. 

In  addition,  the  review  will  study 
whether  court  units  have  the  right 
amount  of  space  needed  to  do  their 
jobs,  while  also  achieving  any  pos- 
sible economies.  The  analysis  will  in- 
corporate any  necessary  security  en- 
hancements to  address  the  types  of 
threats  that  some  courts  have  en- 
countered and  that  became  a  reality 
in  the  Oklahoma  City  bombing. 

The  federal  Judiciary,  through  the 
Judicial  Conference  and  its  Commit- 
tee on  Security,  Space  and  Facilities, 
has  been  on  the  forefront  of  a  wide- 
spread economizing  effort  within 
the  Judicial  Branch.  In  1993,  the 


Conference  approved  amendments 
to  the  Guide  that  have  saved  $1.5 
million  in  the  average  courthouse. 
The  Judiciary  also  is  believed  to  be 
the  first  government  entity  to  de- 
velop a  comprehensive  long-range 
space  plan.  At  its  September  1995 
meeting,  the  Judicial  Conference  ap- 
proved a  five-year  courthouse  con- 
struction plan.  Two  years  ago,  the 
Conference  established  an  Economy 
Subcommittee,  which  is  charged 
with  exploring  ways  to  economize 
while  continuing  to  provide  a  con- 
sistently high  quality  of  justice. 

"I  am  confident  we  can  apply  the 
many  lessons  and  best  practices 
learned  from  various  building 
projects  without  delaying  ongoing 
construction,"   Mecham  said.  "I  be- 
lieve this  is  a  good  opportunity  for 
all  those  who  have  a  hand  in  the 
courthouse  construction  process  to 
join  together  so  we  can  meet  the 
courts'  building  needs  in  the  most 
efficient  and  effective  manner." 

The  Judiciary-led  courthouse  re- 
view process  is  expected  to  be  com- 
pleted within  the  next  six  months. 


Hearings  Scheduled  on  Courthouse  Construction 

Robert  E.  Cowen  (3d  Cir.),  chair  of 
the  Judicial  Conference  Committee 
on  Security,  Space  and  Facilities, 
and  Administrative  Office  Director 
L.  Ralph  Mecham  testified. 

On  November  8,  the  Committee 
on  Governmental  Affairs'  Subcom- 
mittee on  Oversight  of  Governmeni 
Management  and  the  District  of  Co 
lumbia,  chaired  by  Senator  William 
S.  Cohen  (R-ME),  planned  a  hearinj 
to  examine  federal  courthouse  con- 
struction programs.  Cowen  and 
Mecham  were  expected  to  testify. 


As  The  Third  Branch  went  to 
press,  two  hearings  on  courthouse 
construction  were  scheduled  in  the 
Senate.  The  December  issue  of  The 
Third  Branch  will  report  on  both 
hearings. 

On  November  2,  the  Committee 
on  Environment  and  Public  Works' 
Subcommittee  on  Transportation 
and  Infrastructure,  chaired  by  Sena- 
tor John  W.  Warner  (R-VA),  held  an 
oversight  hearing  on  the  General 
Services  Administration's  court- 
house construction  program.  Judge 
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Senate  Holds  Hearing  on  Allocation  of  Judgeships 


Last  month  Senator  Charles  E. 
irasslev  (R-IA),  chair  of  the  Senate 
idiciarv  Subcommittee  on  Admin- 
trative  Oversight  and  the  Courts, 
resided  over  a  hearing  that  he  said 
ill  be  the  first  of  several  on  the  al- 
teration of  judgeships  in  the  federal 
idiciarv. 

"Some  say  that  Congress  should 
t  judges  decide  how  many  judge- 
|jk>s  should  exist  and  how  they 
lould  be  allocated,"  Grassley  said. 
[  agree  that  we  should  defer  to  the 
idicial  Conference  to  some  degree, 
[owever,  there  have  been  numer- 
us  occasions  in  the  past  where  Con- 
ress  has  added  judgeships  without 
le  approval  of  the  Judicial  Confer- 
ice.  .  .  It  seems  to  me  that  if  Con- 
fess can  create  judgeships  without 
idicial  approval,  then  Congress  can 
ave  existing  judgeships  vacant  or 
polish  judgeships  without  judicial 
pproval." 

While  the  hearing  focused  on  the 
.S.  Court  of  Appeals  for  the  D.C. 
ircuit,  Grassley  indicated  that  he 
lans  to  broaden  his  inquiry  and 
irly  next  year  conduct  further  hear- 
igs  on  the  general  allocation  of 
idgeships.  The  D.C.  Circuit  has  12 
.ithorized  judgeships.  The  twelfth 
osition,  which  was  created  in  1984, 
as  been  vacant  since  Chief  Judge 
bner  Mikva  resigned  in  September 
?94.  Merrick  B.  Garland  was  nomi- 
ated  as  his  replacement  in  Septem- 
er  1995. 

Chief  Judge  Harry  T.  Edwards 
D.C.  Cir.)  told  the  subcommittee 
iat  the  D.C.  Circuit  has  been  recog- 
ized  as  having  a  unique  and  corn- 
lex  caseload  that  includes  actions 
f  national  urgency  and  would  ben- 
Pit  from  having  the  vacancy  filled. 

"In  my  view,  there  is  no  doubt 
iat  we  will  be  better  off  with  12 
ather]  than  11  judges,"  Edwards 
lid.  "First,  we  will  increase  the  like- 
hood  of  improving  the  time  of  dis- 
osition  and  reducing  the  backlog. 


Senator  Charles  E.  Grassley 

Second,  we  will  ease  the  pressure 
that  we  have  been  putting  on  our 
special  panels,  and  hopefully  reduce 
the  need  to  decide  more  cases  with- 
out oral  argument  and  without  writ- 
ten opinion.  Third,  we  will  ease  the 
burdens  of  scheduling,  because  since 
we  sit  in  panels  of  three  judges,  it  is 
easier  to  schedule  12  than  11  judges 
each  sitting  period.  Fourth,  we  will 
allow  our  judges  some  measure  of 
additional  time  to  reflect  on  some  of 
the  incredibly  difficult  cases  that 
come  before  the  circuit." 

Judge  Laurence  H.  Silberman 
(D.C.  Cir.)  urged  that  the  vacant 
judgeship  be  eliminated  outright. 
"The  more  judges  on  a  court,  the 
more  difficult  it  is  to  maintain  a  co- 
herent stream  of  decisions  and  the 
greater  a  diminution  in  the  character 
and  collective  decision-making.  No 
appellate  court,  therefore,  should 
hold  more  judges  than  necessary  to 
do  the  work."  Silberman  told  the 
subcommittee  that  the  court  has 
grown  accustomed  to  working  with 
only  11  judges  and  that  it  was  not  at 
all  clear  to  him  that  if  a  twelfth  were 
added  the  court  would  be  more  pro- 
ductive. "I  suggest  that  you  elimi- 
nate it  [the  vacant  judgeship]  not 
just  leave  it  unfilled,"  he  said. 


Also  testifying  at  the  hearing 
were  Associate  Attorney  General 
John  Schmidt;  David  L.  Cook,  chief 
of  the  Administrative  Office's  Ana- 
lytical Services  Office;  and  Robert  N. 
Weiner,  president  of  the  District  of 
Columbia  Bar. 

Grassley  said  that  the  hearing  "is 
about  the  prudent  use  of  taxpayer 
money."  As  Congress  downsizes  its 
committees  and  eliminates  support 
agencies  and  the  executive  branch 
faces  possible  elimination  of  cabinet 
posts,  Grassley  said  he  wants  to  look 
at  the  Judiciary's  use  of  taxpayer 
money.  He  also  said  he  will  review  a 
letter  he  received  from  Chief  Judge 
Morey  Sear  (E.D.  La.)  that  was 
signed  by  a  majority  of  the  judges 
on  the  court,  recommending  that 
two  existing  vacancies  on  the  court 
not  be  filled.  As  part  of  his  probe, 
Grassley  said  he  will  study  the 
amount  of  time  used  by  judges  for 
teaching,  advising  foreign  govern- 
ments, and  other  non-case  related 
activities. 
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Courts  of  Appeals 

Vacancies 

13 

Nominees 
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District  Courts 

Vacancies 

47 

Nominees 

23 

Court  of  International  Trade 

Vacancies 

0 

Nominees 

0 

Courts  with 

"Judicial  Emergencies" 

18 
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New  Codes  of  Conduct  Adopted 


Noting  in  its  canons  that,  "An  in- 
dependent and  honorable  Judiciary 
is  indispensable  to  justice  in  our  soci- 
ety," the  Judicial  Conference  has 
adopted  new  codes  of  conduct  for  ju- 
dicial employees  and  federal  public 
defenders.  They  become  effective 
January  1,  1996. 

The  new  code  for  judicial  employ- 
ees consolidates  and  replaces  five  ex- 
isting judicial  employee  codes  of  con- 
duct. It  extends  to  all  judicial 
employees  except  justices,  judges, 
and  employees  of  the  U.S.  Supreme 
Court,  the  Administrative  Office,  the 
Federal  Judicial  Center,  and  the  Sen- 
tencing Commission,  all  of  whom  are 
subject  to  their  own  codes  or  stan- 
dards. The  new  code  for  federal  pub- 
lic defender  employees  replaces  an 
existing  code  and  applies  to  all  de- 
fender employees,  including  admin- 
istrative and  clerical  staff. 

The  Judicial  Conference  Commit- 
tee on  Codes  of  Conduct  developed 
the  new  codes  over  a  three-year  pe- 
riod, circulating  them  most  recently 
for  review  in  March  of  1995  and  re- 
questing comments  on  proposed 
changes  from  Judicial  Conference 
committees,  judges,  and  judicial  em- 
ployees. 

Judicial  Employees  Code 
of  Conduct 

Most  significantly,  the  new  judi- 
cial employees  code  of  conduct  now 
extends  to  many  employees  who 
were  not  previously  named;  for  ex- 
ample, the  code  covers  all  members 
of  judges'  personal  staffs,  which  in- 
cludes judges'  secretaries  and  law 
clerks.  Contractors  and  other 
non-employees  serving  the  Judiciary 
are  not  covered  by  the  code,  but 
these  standards  may  be  imposed  on 
them  by  contract. 

Among  its  new  features,  the  Code 
of  Conduct  for  Judicial  Employees 
contains  a  new  conflict  of  interest 
provision/  cautioning  employees  to 


avoid  conflicts  of  interest  in  the  per- 
formance of  official  duties  and  ad- 
vising them  of  procedures  to  follow 
in  resolving  actual  or  apparent  con- 
flicts. Another  new  provision  states 
explicitly  that  employees  may  not 
use  public  office  for  private  gain. 

Under  the  new  code,  judicial  em- 
ployees may  continue  to  engage  in  a 
variety  of  outside  activities,  includ- 
ing speaking,  writing,  lecturing  and 
teaching.  If  these  activities  are 
law-related,  employees  should  first 
consult  with  the  appointing  author- 
ity. Of  course,  all  outside  activities 
are  subject  to  general  cautionary 
standards  to  ensure  that  they  do  not 
interfere  with  or  reflect  poorly  on 
the  employee's  official  position  and 
duties. 

The  new  code  states  that  employ- 
ees may  engage  in  the  practice  of 
law  pro  se,  perform  routine  legal 
work  incidental  to  their  personal 
and  family  affairs,  and  provide  lim- 
ited pro  bono  legal  services  subject 
to  stringent  restrictions.  These  stan- 
dards also  apply  when  judicial  em- 
ployees serve  as  uncompensated 
mediators  or  arbitrators  for  non- 
profit organizations. 

As  in  the  previous  codes,  parti- 
san political  activity  is  prohibited. 
Judicial  employees,  except  for  mem- 
bers of  judges'  personal  staffs  and 
certain  court  unit  heads,  may  engage 
in  nonpartisan  political  activities. 

Federal  Public  Defender 
Employees  Code  of  Conduct 

The  new  defender  employee  code 
resembles  the  new  judicial  employ- 
ees code,  with  some  variations. 
New  conflict  of  interests  provisions 
in  the  defender  code  are  similar  to 
those  formulated  for  judicial  em- 
ployees, as  is  the  provision  prohibit- 
ing use  of  public  office  for  private 
gain. 

Unlike  the  judicial  employee 
code,  the  defender  employee  code 
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does  not  permit  pro  bono  practice  of 
law.  Also,  the  new  defender  code 
permits  employees  to  engage  in  a 
wide  range  of  political  activities,  in- 
cluding partisan  political  activities, 
so  long  as  appropriate  standards  of 
conduct  are  observed.  Employees 
may  not  run  for  or  hold  partisan  po- 
litical office,  may  not  solicit  partisan 
political  contributions,  and  may  not 
engage  in  political  activities  while 
on  duty  or  in  the  workplace. 

Advice 

The  new  codes  will  be  published 
shortly  in  the  Guide  to  Judiciary  Poli- 
cies and  Procedures,  Volume  II.  The 
Committee  on  Codes  of  Conduct  is 
available  to  render  advisory  opin- 
ions concerning  the  application  and 
interpretation  of  these  codes. 


Ill 


I hirtl  B 


ingress  Nullifies  Proposed  Guidelines 


rhe  President  has  signed  S.  1254 
a  law,  as  P.L.  104-38.  S.  1254  was 
Bed  by  Congress  last  month  to 
llitv  proposed  amendments  to  the 
>.  Sentencing  Guidelines.  The 
endments  would  have  established 
:1  ratio  for  powder  and  crack  co- 
ne, changing  existing  guidelines  in 
ich  100  times  as  much  powder  co- 
ne as  crack  cocaine  is  needed  to 
;ger  the  same  mandatory  penal- 
>. 

Senator  Spencer  Abraham  (R-MI) 
noduced  S.  1254,  a  bill  to  disap- 
>ve  of  amendments  to  the  Federal 
fencing  Guidelines  relating  to 
wring  of  crack  sentences,  sen- 
ces  for  money  laundering  and 
nsactions  in  property  derived 
m  unlawful  activity.  The  Senate 
ised  S.  1254  in  late  September,  and 
l  month  the  House  passed  the  Sen- 
bill,  in  lieu  of  its  own  H.R.  2259. 
According  to  Abraham,  the  U.S. 
itencing  Commission's  proposed 


amendments,  "[s]ends  entirely  the 
wrong  message:  that  in  the  war 
against  crack,  society  has  blinked." 
He  agreed  with  the  commission  that 
there  is  some  basis  for  believing  that 
the  differential  in  the  sentences  may 
be  too  great.  "But  the  answer,"  said 
Abraham,  "is  not  to  lower  the  crack 
sentences.  The  answer  is  to  toughen 
the  powder  sentences."  He  has  in- 
troduced S.  1253,  a  bill  to  amend  the 
Controlled  Substances  Act  with  re- 
spect to  penalties  for  crimes  involv- 
ing cocaine.  This  bill  would  lower 
the  quantities  of  cocaine  powder 
necessary  to  trigger  mandatory 
minimum  penalties.  One  kilogram, 
rather  than  5  kilograms,  would  acti- 
vate the  10-year  minimum  and  100 
grams,  rather  than  500  grams, 
would  trigger  the  5-year  minimum 
sentence.  Similar  legislation  has 
been  discussed  in  the  House,  but  no 
bill  has  been  offered. 


Cowen  Named 
Committee  Chair 


o» 


Judge  Robert  E.  Cowen 

The  Chief  Justice  has  named 
Judge  Robert  E.  Cowen  (3d  Cir.)  the 
new  chair  of  the  Judicial  Conference 
Security,  Space  and  Facilities  Com- 
mittee, succeeding  Judge  Robert  C. 
Broomfield  (D.  Ariz.).  His  appoint- 
ment was  effective  October  1,  1995. 


MCIAL    MILESTONES 


pointed:  Joseph  H.  McKinley  Jr., 

U.S.  District  Judge,  U.S.  District 
urt  for  the  Western  District  of 
ntucky,  August  25. 

pointed:  James  Maxwell  Moody, 

U.S.  District  Judge,  U.S.  District 
urt  for  the  Eastern  District  of  Ar- 
tsas,  September  21 . 

pointed:  M.  Bruce  McCullough, 

U.S.  Bankruptcy  Judge,  U.S.  Bank- 
3tcy  Court  for  the  Western  District 
Pennsylvania,  September  22. 

'pointed:  Michael  R.  Murphy,  as 

j.  Court  of  Appeals  Judge,  U.S. 
urt  of  Appeals  for  the  Tenth  Cir- 
it,  October  5. 


Appointed:  Donald  C.  Pogue,  as 

U.S.  Court  of  International  Trade 
Judge,  U.S.  Court  of  International 
Trade,  August  25. 

Appointed:  Stephen  C.  St.  John,  as 

U.S.  Bankruptcy  Judge,  U.S.  Bank- 
ruptcy Court  of  the  Eastern  District 
of  Virginia,  September  27. 

Appointed:  Evan  J.  Wallach,  as  U.S. 
Court  of  International  Trade  Judge, 
U.S.  Court  of  International  Trade, 
September  25. 

Elevated:  Bankruptcy  Judge  James 
J.  Barta,  to  Chief  Bankruptcy  Judge, 
U.S.  Bankruptcy  Court  for  the  East- 
ern District  of  Missouri,  succeeding 


Chief  Bankruptcy  Judge  Barry  S. 
Schermer,  October  1. 

Elevated:  Judge  D.  Brook  Bartlett,  to 

Chief  Judge,  U.S.  District  Court  for 
the  Western  District  of  Missouri,  suc- 
ceeding Chief  Judge  Joseph  E. 
Stevens,  Jr.,  July  1. 

Elevated:  Judge  Joseph  P. 
Stadtmueller,  to  Chief  Judge,  U.S. 
District  Court  for  the  Eastern  District 
of  Wisconsin,  succeeding  Chief  Judge 
Terence  T.  Evans,  September  1 . 

Deceased:  Judge  William  D. 
Hutchinson,  U.S.  Court  of  Appeals 
for  the  Third  Circuit,  October  8. 
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INTERVIEW 


Interview  continued  from  page  1 
issue,  and  it  might  be  the  case  that 
the  committee  will  take  workload 
into  consideration  when  filling  cer- 
tain vacancies.  However,  it  is  too 
soon  to  tell,  and  we  have  only  begun 
our  analysis  of  the  problem. 

Q#  The  Judicial  Conference  has 
•  transmitted  to  Congress  a 
draft  judgeship  bill  that  would  cre- 
ate 20  temporary  appellate  judge- 
ships and  23  district  court  judge- 
ships. Do  you  expect  that  a 
judgeship  bill  will  be  considered 
during  the  104th  Congress? 

A#  Although  the  Judicial  Con- 
•  ference  has  transmitted  its 
request  for  additional  judgeships  to 
Congress,  its  draft  bill  has  not  been 
introduced.  Thus,  the  Judiciary 
Committee  does  not  have  a  judge- 
ship bill  pending  before  it,  and  no 
hearings  have  been  held  on  the 
topic.  Because  of  that,  coupled  with 
the  tremendously  busy  schedule  in 
the  Judiciary  Committee,  it  is  not 
clear  whether  a  judgeship  bill  will  be 
considered  this  Congress.  Still,  were 
a  judgeship  bill  to  be  considered,  a 
reduction  of  judgeships  for  courts 
with  lower  workloads  will  almost 
certainly  enter  into  the  equation. 

Q#  You  recently  conducted  a 
•  hearing  on  a  proposed  split 
of  the  Ninth  Circuit.  As  you  know, 
most  of  the  judges  who  sit  on  that 
court  are  strongly  opposed  to  a  split. 
How  is  this  weighed  in  determining 
the  fate  of  this  bill? 

A#  The  views  of  the  Ninth  Cir- 
•  cuit  judges  on  this  issue  re- 
main vitally  important  to  me.  That  is 
why  I  invited  two  judges  from  that 
( in  nit,  (  Jiief  Judge  J.  Clifford 
Wallace  and  Judge  Diarmuid 
O'Scannlain,  to  testify  at  the  hearing 


I  chaired.  Although  most  of  the 
judges  on  that  court  are  on  record  as 
opposed  to  a  split  at  this  point,  the 
judges  on  the  Ninth  Circuit  are  by  no 
means  of  a  unanimous  view  on  this 
question.  While  Congress  should  take 
into  account  the  experiences  of  the 
Ninth  Circuit  judges,  Congress  has 
an  independent  responsibility  to  en- 
sure the  efficient  functioning  of  the 
federal  Judiciary.  The  experience  of 
the  judges  of  the  old  Fifth  Circuit 
prior  to  its  split  is  also  instructive. 
As  Chief  Judge  Gerald  Bard  Tjoflat  of 
the  Eleventh  Circuit  reminded  me  at 


Act  of  1995,  "by  request"  on  behalf 
of  the  Administrative  Office  of  the 
United  States  Courts  so  that  Con- 
gress could  have  the  Judiciary's  leg- 
islative suggestions  on  record  as 
proposed.  The  Judiciary's  lengthy 
bill  covers  a  broad  range  of  topics, 
many  of  which  will  require  detailed 
consideration  in  the  Judiciary  Com- 
mittee. The  Subcommittee  on  Ad- 
ministrative Oversight  and  the 
Courts  held  a  hearing  on  the  bill  on 
October  24,  and  is  expected  to  mark 
up  the  bill  in  the  relatively  near  fu- 
ture. At  that  point,  the  bill  will  come 


"Our  federal  judges  certainly  must  be  looked  after  in  retire- 
ment, both  in  appreciation  for  their  service  to  our  country 
and  so  that  we  can  continue  to  attract  the  highest  quality 
individuals  to  the  federal  bench." 


the  Judiciary  Committee  hearing,  at 
the  time  that  legislation  to  split  the 
old  Fifth  Circuit  was  pending  in  Con- 
gress, the  then-chief  judge  of  the 
Fifth  Circuit  and  several  other  judges 
opposed  a  split.  The  split  of  the  Fifth 
Circuit  was  ultimately  heralded  as  a 
success.  While  it  is  unclear  at  this 
point  what  action,  if  any,  Congress 
will  take  affecting  the  Ninth  Circuit,  I 
look  forward  to  continuing  to  discuss 
these  issues  with  the  dedicated 
judges  of  the  Ninth  Circuit. 

Q#  You  co-sponsored  the  Fed- 
•  eral  Courts  Improvement 
Act,  a  bill  which  contains  numerous 
provisions  of  great  importance  to  the 
operation  and  administration  of  the 
Judiciary.  What  are  the  prospects  for 
this  bill  in  the  104th  Congress?  Are 
there  aspects  of  this  legislation  that 
you  believe  will  gain  easy  approval 
and  portions  that  will  not? 


A 


#  I  introduced  S.  1101,  the 

•  Federal  Courts  Improvement 


before  the  full  committee. 

In  terms  of  content,  some  section.' 
of  the  bill  I  expect  to  be  non-contro- 
versial, such  as  the  provision  autho- 
rizing pretrial  services  and  proba- 
tion officers  to  carry  weapons.  Othe 
provisions  will  surely  raise  more 
concern.  For  instance,  those  provi- 
sions concerning  judicial  retirement 
will  no  doubt  receive  close  scrutiny, 
particularly  to  determine  what  cost* 
they  would  impose  on  the  govern- 
ment. Our  federal  judges  certainly 
must  be  looked  after  in  retirement, 
both  in  appreciation  for  their  servia 
to  our  country  and  so  that  we  can 
continue  to  attract  the  highest  qual- 
ity individuals  to  the  federal  bench. 
At  the  same  time,  we  live  in  an  era 
of  extreme  budgetary  pressures  tha 
constrain  all  of  us  in  the  govern- 
ment, whether  in  the  legislative,  ex- 
ecutive, or  judicial  branches. 

Q#  Few  issues  have  been  as 
•  controversial  as  crime  con- 
trol legislation.  Do  you  think  we  y 
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likely  to  see  a  crime  bill  pass 
h  houses  in  the  first  or  second 
sion  of  this  Congress?  If  so,  do 
i  expect  it  to  include  issues  such 
habeas  corpus  reform,  the  feder- 
ation of  firearms  offenses,  and 
ndatory  restitution? 

k    #   The  Senate  recently  passed 
\  •   comprehensive  anti-ter- 
ism  legislation.  That  legislation 
itained  many  significant  provi- 
ns  from  my  crime  bill,  S.  3, 
h  as  habeas  corpus  reform  and 
isions  to  terrorist  alien  re- 
val.  The  Commerce,  Justice, 
1  State  Appropriations  bill  con- 
is  a  significant  revision  of  the 
'4  Crime  Act's  prison  grants 
•gram  and  a  major  new  pro- 
;al  on  prison  litigation  reform. 
?  Senate  has  passed  significant 
v  anti-crime  legislation  in  these 
)  bills.  I  am  pleased  by  the 
•gress  we  have  made  this  year 
idopting  bold  new  anti-crime 
iatives.  Habeas  corpus  reform 
y  well  be  the  most  significant 
ninal  procedure  change  in  the 
:  decade.  I  anticipate  moving  a 
tims'  restitution  bill  before  we 
out  of  session  this  year  and  look 
ward  to  having  crime  and  drug 
jes  high  on  the  Judiciary 
mmittee's  agenda  next  session. 

)#  You  have  spoken  of  the  need 
•  for  there  to  be  a  serious  role 
Hghting  crime,  but  also  have  been 
isitive  to  the  impact  of  increased 
eralization.  How  do  you  balance 
se  interests  so  that  federal  pres- 
:e  in  crime  fighting  is  effective 
hout  the  federal  courts  being 
?rwhelmed? 

L    #   In  order  to  balance  the  inter- 
A.  •  ests  of  the  states  and  the  na- 
lal  government  in  fighting  crime, 
s  important  to  understand  the 
nciples  of  federalism  underlying 
■  political  system.  States  and  lo- 
ities  have  the  primary  responsi- 


bility in  fighting  what  we  call  violent 
crime — murder,  robbery,  arson  and 
the  like.  In  these  areas,  the  federal 
role  is  properly  limited  to  backing 
up  state  and  local  law  enforcement 
agencies.  The  FBI's  crime  lab,  for  ex- 
ample, is  a  good  example  of  a  fed- 
eral resource  for  state  governments 
to  draw  upon. 


(L  to  R)  Senate  Judiciary  Committee  Chairman  Orrin 
G.  Hatch  with  Ranking  Miywrity  Member  Joseph  R. 
Biden,  Jr.  presides  over  a  Judiciary  Committee 
hearing. 

The  national  government's  pri- 
mary role  should  be  limited  to  those 
crimes  that  have  a  truly  interna- 
tional or  interstate  character.  Inter- 
national drug  interdiction  efforts, 
for  example,  are  the  responsibility  of 
the  national  government.  Crimes 
that  transcend  state  boundaries, 
such  as  interstate  stalking,  are  also 
well  suited  to  federal  prosecution,  as 
are  crimes  committed  against  feder- 
ally backed  financial  institutions, 
such  as  banks. 

We  must  be  careful  neither  to 
overburden  the  federal  courts,  nor 
to  intrude  upon  the  states'  interests. 
For  this  reason,  habeas  corpus  re- 
form is  essential.  Habeas  reform  is 
necessary  to  prevent  federal  courts 
from  re-trying  criminals  convicted 
in  state  court.  The  Senate-passed  ha- 
beas corpus  reform  proposal  will 


contribute  to  reducing  the  burden 
on  federal  courts  and  to  eliminating 
meritless  inmate  litigation. 

Q#   It  appears  that  Congress 
•  may  not  accept  the  U.S.  Sen- 
tencing Commission's  proposed 
amendment  to  the  Sentencing 
Guidelines,  which  equalize  the  sen- 
tences for  trafficking  in  or  pos- 
sessing crack  and  powder  cocaine 
instead  of  the  present  100  to  1  ra- 
tio. (See  related  story  on  page  9.) 
If  Congress  is  unable  to  accept  the 
Commission's  proposed  1  to  1  ra- 
tio, do  you  think  there  is  a  poten- 
tial for  compromise  somewhere 
in  the  middle?  Are  there  other 
sentencing  reforms  your  commit- 
tee is  likely  to  address  in  this 
Congress? 

A#   As  your  readers  are 
•   aware,  on  September  29 
the  Senate  voted  unanimously 
against  weakening  penalties  for 
dealing  in  crack  cocaine.  The 
House  overwhelmingly  passed 
the  same  bill  on  October  18,  with 
the  strong  support  of  the  Clinton 
Administration. 

Under  current  law,  sentences  for 
crack  trafficking  range  between  two 
and  six  times  higher  than  for  a  com- 
parable quantity  of  powder  cocaine. 
That  is  a  reasonable  differential. 
Crack  is  more  addictive  than  pow- 
der cocaine,  it  has  been  more  de- 
structive in  poor  inner-city  neigh- 
borhoods, and  it  is  associated  with 
the  explosion  in  the  most  horrifying 
cases  of  child  abuse  in  recent  years. 

Claims  to  the  contrary  aside, 
there  are  virtually  no  youthful,  non- 
violent, low-level  crack  dealers  in 
federal  custody.  Under  the  so-called 
"safety  valve"  provision  of  last 
year's  Crime  Act,  which  repealed 
mandatory  minimum  penalties  for 
first-time,  non-violent,  low-level  of- 
fenders are  now  eligible  for  espe- 
cially lenient  sentences.  £s^ 
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Legislation  continued  from  page  3 
■    Establish  the  Middletown- 
Wallkill  area  as  a  place  of  holding 
court  in  the  Southern  District  of 
New  York,  as  approved  by  the  Judi- 
cial Conference.  Another  amend- 
ment would  designate  Piano,  Texas, 
as  a  place  of  holding  court  for  the 
Eastern  District  of  Texas. 

Also  testifying  at  the  hearing  with 
Judges  Sanders,  Diamond,  and 
Anderson  was  Judge  W.  Earl  Britt 
(E.D.  N.C.)  in  his  capacity  as  presi- 
dent of  the  Federal  Judges  Associa- 
tion (FJA).  The  FJA  voiced  its  sup- 
port for  the  repeal  of  Section  140, 
and  for  Senator  Heflin's  bill,  S.  1344, 
to  delink  cost-of-living  adjustments 
for  federal  judges  from  members  of 
Congress  and  executive  schedule 
employees  (See  box  on  page  3).  The 
FJA  also  supports  the  lowering  of 
the  age  at  which  some  Article  III 
judges  may  take  senior  status. 

Representatives  from  the  Ameri- 
can Bar  Association  (ABA),  the  De- 
fense Research  Institute,  and  the  Na- 


(L  to  R)  Judge  Stephen  H.  Anderson  (10th  Cir.)  greets  subcommittee  chair,  Senator  Charles 
E.  Grassley  prior  to  the  hearing. 


tional  Association  of  Criminal  De- 
fense Lawyers  also  testified.  The 
ABA  opposes  provisions  in  S.  1101 
eliminating  diversity  jurisdiction  for 
an  in-state  plaintiff  and  raising  the 
jurisdiction  amount  in  diversity 
cases.  The  association  supports  re- 
peal of  Section  140,  and  "an  inte- 
grated system  model  for  the  deliv- 


ery of  defense  services  that  includes 
adequately  funded  and  staffed  pub- 
lic defender  offices  in  every  juris- 
diction where  conditions  permit," 
and  enhanced  support  and  appro- 
priate compensation  for  panel 
attorneys.  £^ 
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hieff  Justice  Acts  on  Budget  Crisis 

On  December  7,  Chief  Justice  William  H.  Rehnquist  sent  the  following  letter  to  Vice 
sident  Al  Gore,  President  of  the  Senate,  and  Representative  Newt  Gingrich,  Speaker  of 
House  of  Representatives. 

Dear  Mr.  President  and  Mr.  Speaker: 

As  Presiding  Officer  of  the  Judicial  Conference  of  the  United  States,  I 
respectfully  request  that  the  Congress  take  action  to  pass  a  free-standing 
FY  1996  funding  bill  for  the  Judiciary.  I  have  reluctantly  come  to  the 
conclusion  that  this  is  necessary  because  the  uncertain  budget  situation 
we  face  may  be  damaging  our  judicial  system.  It  is  especially  critical  in 
light  of  recent  news  accounts  that  H.R.  2076,  the  Commerce,  Justice, 
State  and  Judiciary  Appropriations  Bill  most  likely  will  not  be  signed 
into  law  by  December  15,  when  the  current  Continuing  Resolution  ex- 
pires. Further,  we  understand  that  the  President  will  likely  veto  the  bill 
agreed  to  recently  by  the  Conferees  on  H.R.  2076.  At  that  point,  the  leg- 
islative branch,  the  White  House  and  most  executive  branch  agencies 
would  have  enacted  FY  1996  appropriations,  but  the  judicial  branch 
would  not.  I  am  worried  about  the  adverse  impact  on  the  courts,  judi- 
cial employees,  and  the  public  if  there  is  another  funding  lapse. 

I  am  informed  that  the  portion  of  H.R.  2076  Conference  Report  deal- 
ing with  the  Judiciary  is  not  controversial.  Unfortunately,  the  effective 
and  efficient  operation  of  the  judicial  branch  is  being  jeopardized  by  the 
controversial  policy  differences  involving  executive  branch  agencies  in 
the  bill. 

We  are  hopeful  that  the  Judiciary's  budget  for  FY  1996  can  be  extri- 
cated from  the  middle  of  this  struggle  between  the  other  two  branches 
of  government.  Our  primary  goal  is  to  ensure  that  the  courts  continue  to 
provide  our  citizens  the  full  range  of  judicial  services  that  they  desire 
and  deserve. 

Sincerely, 


J/J^UIA^  4/Uu^^(/ 
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An  Inside  Look  at 
the  Shutdown 

The  federal  Judiciary  survived 
the  first  government  shutdown 
since  1990  and  the  longest  in  the 
history  of  the  nation.  However, 
with  courts  restricting  hiring  of 
personnel,  delaying  acquisition  of 
equipment  and  travel,  and  each 
day  giving  rise  to  new  uncertainties 
and  fiscal  questions,  a  funding 
lapse  longer  in  duration  may  well 
have  produced  a  different  result. 

In  the  four  days  that  government 
service  was  disrupted,  there  were 
numerous  questions  that  arose  and 
several  bumps  in  the  road  that 
were  encountered  as  the  Judiciary 
navigated  its  way  through  what 
was  essentially  uncharted  territory. 
What  would  happen  when  the 
funds  were  depleted  to  pay  lawyers 
appointed  under  the  Criminal  Jus- 
tice Act?  Would  those  who  traveled 
for  essential  court  business  be  re- 
paid? Would  employees  who  were 
absent  on  annual  or  sick  leave  be 
charged  for  their  leave?  What  im- 
pact would  the  appropriations 
lapse  have  on  various  contracts? 
Court  employees,  like  other  gov- 
ernment workers,  were  uncertain  if 
they  would  be  paid  whether  they 
worked  or  not  during  the  shut- 
down period.  And  while  the  case- 
related  functions  continued,  the  ad- 
See  Shutdown  on  page  2 


Shutdown  continued  from  page  1 
ministrative  machinery  that  helps 
the  federal  Judiciary  operate  seemed 
to  face  different  challenges  nearly 
every  hour. 

The  Courts 

In  the  absence  of  funding,  the 
Guide  to  Judiciary  Policies  and  Proce- 
dures provides  courts  with  specific 
guidelines  based  on  the  Anti- 
Deficiency  Act  and  the  Constitution. 
Several  circuits  had  formalized 
adoption  of  these  guidelines  by  issu- 
ing court  orders.  The  guidelines  rec- 
ognize the  unique  function  of  the  Ju- 
diciary and  anticipate  that  all 
activities  "essential  to  maintain  and 
support  the  exercise  of  the  judicial 
power  of  the  United  States  will  con- 
tinue." Some  judges  entertained  mo- 
tions for  continuances  in  civil  cases 
and  at  least  one  district  court  an- 
nounced that  it  would  not  start  any 
new  civil  jury  trials.  An  appellate 
court  had  to  reschedule  several  ar- 
guments because  government  law- 
yers were  unable  to  attend.  Other- 
wise, the  federal  courts  generally 
continued  to  exercise  their  judicial 
powers. 

Nevertheless,  courts  encountered 
numerous  issues  relating  to  their 
daily  operations  and  spent  a  dispro- 
portionate amount  of  time  address- 
ing issues  tangentially  related  to  the 
funding  lapse.  Personnel  questions 
were  common.  Because  of  the  uncer- 
tainty about  the  length  of  the  fund- 
ing lapse  and  whether  employees 
would  get  paid,  some  court  staff 
canceled  scheduled  vacations.  Ques- 
tions arose  as  to  whether  a  judge 
could  order  a  transcript.  Could  a 
calling  card  be  used  to  make  a  court- 
related  long  distance  phone  call? 
Could  a  GSA  credit  card  be  used  to 
put  gas  in  a  government  van?  Had 
the  funding  lapse  continued  much 
longer,  some  courts  indicated  that 
they  would  have  run  into  problems 
with  service  agreements,  emergency 
repairs,  and  supply  purchases. 
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In  addition,  the  Judiciary  de- 
pends on  the  services  of  the  execu- 
tive branch  in  order  to  operate  daily. 
The  Department  of  Justice  through 
its  Executive  Office  of  U.S.  Attor- 
neys, U.S.  Marshals  Service,  and  Bu- 
reau of  Prisons  performs  duties  that 
are  essential  to  court  operations. 
During  the  four-day-long  govern- 
ment shutdown,  skeleton  crews 
were  in  place  to  provide  these 
services. 

The  Department  of  Justice 

The  Department  of  Justice  ad- 
vised the  Office  of  Management  and 
Budget  (OMB)  that  it  was  the 
department's  intent  to  continue 
criminal  litigation  without  interrup- 
tion "as  an  activity  essential  to  the 
safety  of  human  life  and  the  protec- 
tion property."  A  letter  from  Deputy 
Attorney  General  Jamie  Gorelick  to 
OMB  Director  Alice  Rivlin  stated, 
"Civil  litigation  will  be  curtailed  or 
postponed,  to  the  extent  that  the 
court  will  permit  such  an  approach 
without  harm  to  the  interests  of  the 
United  States.  In  the  event  that  such 
an  approach  is  not  possible,  civil  liti- 
gation will  continue  without  inter- 
ruption as  an  activity  essential  to  the 
protection  of  property." 

The  Attorney  General  determined 
that  64,715  (65.7  percent)  of  the 
98,545  full-time  permanent  (FTP) 
employees  on  board  at  the  Depart- 
ment of  Justice  were  emergency  and 
would  not  be  furloughed.  This 
meant  that  4,931  (not  including  the 
93  U.S.  attorneys  who  are  presiden- 
tial appointees  and  not  subject  to 
furlough)  of  the  FTP  employees  in 
the  Executive  Office  of  U.S.  Attor- 
neys were  designated  as  emergency; 
3,236  of  3,667  FTP  employees  in  the 
U.S.  Marshals  Service  were  desig- 
nated emergency;  23,721  of  25,494 
FTP  employees  in  the  Bureau  of 
Prisons  were  designated  emergency; 
96  of  1,078  FTP  employees  at  the 
U.S.  Trustees  Program  were  desig- 
nated emergency;  and  four  of  the  75 


employees  at  the  U.S.  Parole  Com- 
mission were  designated  as  emer- 
gency. 

Reduced  Staff  Copes  With 
Business  As  Usual 

More  than  two-thirds  of  the  staff 
at  the  Administrative  Office  was 
furloughed.  "The  AO  found  itself  in 
a  very  difficult  and  tentative  pre- 
dicament," said  Director  L.  Ralph 
Mecham.  "On  one  hand,  we  wanted 
to  follow  the  example  of  other  gov- 
ernment agencies  and  retain  only 
our  emergency  employees,  but  on 
the  other  hand,  we  had  a  responsi- 
bility to  continue  providing  service 
to  the  courts,  Congress,  and  others 
who  were  conducting  business  as 
usual."  As  a  result,  Mecham  said, 
"The  limited  staff  we  had  in  place 
was  scurrying  about  plugging  holes 
and  juggling  responsibilities.  At  the 
end  of  the  four-day  furlough  I  con- 
cluded that  we  need  every  single 
player  on  our  team  to  successfully 
accomplish  the  AO's  mission." 

Every  morning  at  10  a.m.,  the 
AO's  Executive  Management  Group 
assembled  to  discuss  issues  relating 
to  operations  in  the  absence  of  an 
appropriation.  The  first  of  a  series  of 
Judicial  Conference  committee  meet- 
ings was  two  weeks  away.  Would 
committee  meetings  have  to  be  can- 
celed and  rescheduled?  Would  this 
impact  on  the  March  session  of  the 
Conference?  The  Office  of  Judicial 
Conference  Executive  Secretariat 
wrestled  with  this  issue,  while  try- 
ing to  maintain  the  semblance  of  a 
schedule  for  reviewing  committee 
agenda  materials. 

Federal  Judicial  Center  Director, 
Judge  Rya  W.  Zobel,  furloughed  all 
FJC  employees  with  the  exception  of 
Deputy  Director  Russell  Wheeler 
and  Personnel  Officer  Jeannette 
Sisson.  The  center  suspended  all  lo- 
cal training  programs  but  continued 
some  orientation  programs  that 
were  funded  from  two-year  money 
and  provided  a  limited  staff  to   y 
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•esent  the  programs.  The  U.S. 
•ntencing  Commission  furloughed 
fcrly  all  its  staff,  keeping  a  rotating 
iff  of  three  or  four  people  to  re- 
>ond  to  telephone  calls. 

Disruptions  Felt  Throughout 
Judiciary 

Various  training  programs  and 
nbrella  group  meetings  were  can- 
led.  AO  and  court  employees  who 
ere  on  travel  were  brought  home, 
ten  at  an  increased  expense.  Dis- 
ption  of  hardware  and  software 
sting  occurred.  Due  dates  for 
ojects  were  missed  and 
anned  activities  were 
^stponed  or  cancelled, 
umerous  organizational 
eefings  were  held  to 
an  for  the  shutdown  and 
resume  services  follow- 
g  the  passage  of  the  new 
ntinuing  resolution. 
The  AO  was  forced  to 
ncel  training  for  most  of 
e  Fourth  Circuit  on  the 
)urt  Personnel  System,  de- 
ring  its  anticipated  date  for 
,'itching  to  the  new  system.  The 
ys  Court  Services  Branch,  which 
irmally  handles  400  phone  calls  a 
iy,  fielded  more  than  800  a  day 
iring  each  of  the  four  days  of  the 
rlough.  Other  AO  offices  also 
und  that  they  were  busier  than 
>rmal.  The  FlashFax  service,  which 
used  to  fax  high  priority,  time- 
nsitive  memoranda  to  the  courts 
is  in  constant  use.  Some  offices 
>o  found  that  projects  were  de- 
zed.  For  instance,  the  Statistics  Di- 
sion,  which  has  the  responsibility 
r  producing  certain  statutorily 
andated  reports,  found  that  the 
rlough  placed  its  deadlines  in 
)pardy. 

Uncertainty  Takes  Its  Toll 

The  lawyers  present  in  the  AO's 
ffice  of  General  Counsel  almost 
>urly  were  tackling  novel  legal  is- 
es.  Human  resources  senior  staff 


were  preparing  question  and  answer 
sheets  for  court  employees  discuss- 
ing the  impact  of  furloughs  on  pay 
and  benefits.  The  Financial  Liaison 
Office  was  monitoring  develop- 
ments with  the  budget  impasse  and 
attempting  to  predict  when  a  resolu- 
tion would  be  reached.  The  AO  es- 
tablished a  hotline,  which  was  up- 
dated throughout  the  day  with 
information  about  the  budget  nego- 
tiations. 

The  resources  of  many  AO  offices 
were  dedicated  largely  to  issues 


relating  to  the  furlough, 
meaning  that  other  less  pressing 
matters  were  placed  on  hold.  From 
late  August  until  the  continuing 
resolution  was  signed  on  November 
22,  the  Budget  Division  issued  20 
memos  to  the  courts  and  AO  staff  on 
a  wide  array  of  issues  relating  to  the 
funding  crisis.  Some  people  who 
contacted  the  AO  were  surprised  to 
learn  that  there  would  be  a  delay  in 
responding  to  some  questions  be- 
cause of  the  furlough.  There  was  a 
level  of  discomfort  with  the  uncer- 
tainty as  to  when  a  response  would 
be  forthcoming,  since  nobody  knew 
how  long  the  partial  shutdown 
would  last.  As  one  AO  senior  staffer 
put  it,  "People  may  be  accustomed 
to  hearing  that  someone  who  can 
help  them  is  out  of  the  office,  but 
they  are  not  used  to  being  told  it  is 
unknown  when  that  person  will  be 


back.  It  could  be  the  next  day,  the 
next  week,  or  the  next  month  and 
they  will  have  to  listen  to  the  news 
for  the  answer." 

Congress  Works  In  the  Shutdown 

Both  houses  of  Congress  were 
busy  during  the  shutdown,  conduct- 
ing hearings  and  marking  up  bills 
that  were  of  interest  to  the  courts, 
including  mandatory  restitution  leg- 
islation. There  also  were  important 
follow-up  questions  to  be  answered 
from  recent  congressional  hearings. 
As  a  result,  the  AO's  congressional 
staff  was  busy  monitoring  numerous 
issues  in  the  House  and  Senate. 
Many  congressional  offices  con- 
tacted the  AO  just  to  find  out  how 
the  courts  were  coping  with  the 
funding  lapse.  Numerous  media 
representatives  called  daily  and 
sometimes  twice  a  day  to 
check  how  the  appropria- 
tions lapse  was  affecting  the 
courts. 


CLOSED 
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Will  History  Repeat? 

The  award  for  the  most 
unusual  request  during  the 
furlough  period  goes  to  the  district 
clerk's  office  that  was  asked  by  a 
member  of  the  public  whether  tax- 
payers can  expect  to  receive  a  break 
from  the  Internal  Revenue  Service 
because  of  the  amount  of  time  the 
government  was  not  in  business. 
The  White  House  estimated  that  the 
four-day  furlough  cost  taxpayers  be- 
tween $700  and  $800  million.  And, 
of  course,  the  worst  news  is,  it  could 
happen  again.  Since  the  shutdown, 
appropriation  bills  have  been  signed 
to  fully  fund  the  White  House  and 
Congress  through  next  September 
30.  The  Commerce,  Justice,  State  and 
the  Judiciary  appropriation  bill  has 
been  conferenced  by  both  Houses 
but  is  expected  to  be  vetoed  by  the 
President  because  of  controversial 
issues  unrelated  to  the  Judiciary's 
portion  of  the  funding  measure,  ^v^ 
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Senate  Committees  Review  Courthouse  Construction  Program 


(L  to  R)  Judge  Robert  E.  Coiven  (3d  Cir.)  and  AO  Director  L.  Ralph  Mecham  testified  before 
the  Senate  Environmental  and  Public  Works'  Subcommittee  on  Transportation  and 
Infrastructure. 


II  4 


Last  month,  Judiciary  representa- 
tives appeared  before  two  Senate 
subcommittees  to  testify  on  court- 
house construction.  At  both  hear- 
ings, senators  closely  examined  the 
issues  of  cost  containment  and  im- 
proved management,  taking  a  tough 
line  of  questioning  with  not  only  the 
Judiciary  but  with  representatives  of 
the  General  Services  Administration 
(GSA)  and  the  General  Accounting 
Office  (GAO)  as  well. 

Environmental  and  Public  Works' 

Subcommittee  on 
Transportation  and  Infrastructure 

At  the  first  hearing,  Judge  Robert 
E.  Cowen  (3d  Cir.),  chair  of  the  Ju- 
dicial Conference's  Security,  Space 
and  Facilities  Committee,  and  Ad- 
ministrative Office  Director  L.  Ralph 
Mecham,  in  his  capacity  as  secretary 
to  the  Judicial  Conference,  testified 
before  the  Senate  Environmental 
and  Public  Works'  Subcommittee  on 
Transportation  and  Infrastructure. 
They  told  the  subcommittee  of  the 
Judiciary's  on-going  efforts  to 
economize  and  prioritize  as  the 
courts'  space  and  facilities  needs 
were  assessed  and  as  they  were  im- 
pai  ted  by  the  GSA  courthouse-re- 


lated initiatives.  They  urged  Con- 
gress not  to  place  a  moratorium  on 
building  new  courthouses. 

The  two  Judicial  Conference  rep- 
resentatives asked  for  authorization 
of  seven  already  approved  fiscal 
year  1995  projects  and  nine  FY  96 
projects  already  included  in  the 
Treasury,  Postal  Service,  and  Gen- 
eral Government  Appropriations 
Act  of  1996.  In  turn,  Senator  John 
Warner  (R-VA),  the  subcommittee 
chairman,  asked  the  Judicial  Confer- 
ence for  a  list  of  all  FY  95  and  96 
projects  pending  before  the  commit- 
tee ranked  by  priority.  (See  box  on 
page  5.)  While  the  Judiciary  re- 
sponded fully  to  the  subcommittee's 
request,  in  his  testimony  Cowen  re- 
minded the  Senate  subcommittee  of 
the  inherent  difficulties  of  such  a 
ranking.  "For  example,"  said 
Cowen,  "some  projects  could  prove 
to  be  of  equal  urgency,  and  it  could 
be  difficult  to  compare  one  particu- 
lar local  housing  situation  with  an- 
other. We  also  must  weigh  the  com- 
peting factors  of  security,  health  and 
safety,  and  the  need  for  space  to 
house  judges." 

Nevertheless,  Cowen  said  that  for 
FY  97  and  beyond  the  Security, 


Space  and  Facilities  Committee  will 
recommend  that  the  Judicial  Confer- 
ence adopt  criteria  for  ranking 
projects  within  a  given  year,  in  order 
of  priority.  "At  its  last  session  in  Sep- 
tember," Cowen  said,  "the  Judicial 
Conference  approved  a  5-year  plan 
for  courthouse  construction  projects. 
The  plan  includes  a  listing  of  projects 
prioritized  by  fiscal  year,  that  reflects 
the  housing  needs  of  the  Judiciary 
from  fiscal  years  1996  through  2000." 
When  the  Conference  next  meets  in 
March  1996,  it  will  be  asked  to  adopt 
a  formal  set  of  criteria  for 
prioritization  of  projects  in  a  given 
year,  Cowen  said. 

Cowen  also  discussed  cost  con- 
tainment initiatives  by  the  Judiciary, 
including  the  recently  announced  re- 
view of  the  U.S.  Courts  Design  Guide's 
space  standards,  a  reevaluation  of 
space  needs  by  court  units,  and  a  re- 
view of  the  Judiciary's  space  rental 
payments  to  the  GSA,  which  cur- 
rently total  about  $520  million  annu- 
ally. Other  initiatives  will  involve  es- 
tablishing criteria  for  opening  or 
closing  facilities,  and  the  develop- 
ment of  a  detailed  space  inventory 
and  benchmarks  to  encourage  more 
efficient  space  management. 

In  his  written  testimony,  Mecham 
addressed  the  GSA  inspector 
general's  report  on  courthouses.  Say- 
ing he  was  reluctant  to  draw  any  cor 
elusions  about  its  contents,  Mecham 
noted  several  instances  where  termi- 
nology might  be  misleading  and  con 
elusions  inconsistent  with  similar  re- 
ports issued  by  panels  of  construc- 
tion professionals.  Said  Mecham, 
"We  were  all  a  bit  disappointed  in 
the  lack  of  communication  from  the 
GSA  on  this  report." 

In  his  testimony,  GSA  Administra- 
tor Roger  Johnson  told  the  subcom- 
mittee that  in  one  or  two  years'  time 
the  Judiciary  had  received  70  percer 
of  available  federal  funds  for  build- 
ings, and  he  proposed  actions  to  y 


\sure  individual  courthouses 
i  not  drain  the  resources  of  the 
leral  buildings  fund."  Mecham 
is  quick  to  respond  that  over  the 
it  decade,  through  rent  paid  to  the 
>A,  the  Judiciary  contributed  over 
.3  billion  to  that  fund  at  a  time 
ten  there  was  little  courthouse  con- 
uction  or  renovation. 

Mecham  expressed  his  objections 
another  GSA-proposed  morato- 
im  or  time  out  on  courthouse  con- 
uction.  "GSA's  letter,  its  IG  report, 
d  a  soon  to  be  released  General 
counting  Office  review  of  court- 
use  construction  recognize  that 
;nif icant  progress  has  been  made  to 
sure  delivery  of  cost-effective, 
?U-managed  projects.  We  have 
ne  through  one  time  out  and  re- 
;w,  which  has  been  touted  as  being 
intensely  successful.  .  .  .  Clearly  in- 
■ested  parties  should  sit  down  on 
itters  of  concern,  define  issues,  and 

the  responsible  organization  or 
anch  address  the  issue  to  the  satis- 
:tion  of  the  others.  .  .  .  We  fail  to 
e  the  need  for  another  task  force  to 
3rk  out  any  concerns." 

overnmental  Affairs  Committee's 
Subcommittee  on  Oversight  of 
iovernment  Management  and  the 
District  of  Columbia 

A  week  later,  the  Judiciary  was 
ain  represented  at  a  Senate  hearing 
i  courthouse  construction.  Judge 
)bert  E.  Co  wen  testified  before 
e  Senate  Governmental  Affairs 
>mmittee's  Subcommittee  on  Over- 
;ht  of  Government  Management 
id  the  District  of  Columbia.  P. 
?rald  Thacker,  assistant  director  of 
e  AO's  Office  of  Facilities,  Security 
id  Administrative  Services,  accom- 
inied  Cowen.  This  was  the  second 
•aring  before  the  subcommittee  in 
little  over  a  year.  Then  as  now,  the 
bcommittee  questioned  the  steps 
e  Judiciary  has  taken  to  improve  its 
le  in  management  of  the  court- 
)use  construction  program  while 
so  reducing  costs. 


The  first  panel  of  witnesses,  in- 
cluding J.  William  Gadsby,  director 
of  Operations  Issues  in  the  GAO's 
General  Government  Division,  pre- 
sented the  GAO's  review  of  the 
courthouse  construction  initiative. 
Gadsby  told  the  subcommittee  that 
the  review  faulted  both  the  GSA  and 
the  Judiciary  for  the  lack  of  a  com- 
prehensive strategic  plan  and  defen- 
sible priority-setting  system  to  facili- 
tate and  guide  courthouse 
decisionmaking.  "This  has  lead  to 
the  substitution  or  addition  of 
projects  for  which  there  has  been 
little  or  no  planning  or  evaluation,  " 
said  Gadsby,  who  also  noted  the 


AO's  "vigorous  effort"  to  provide 
each  of  the  districts  with  guidance 
for  assessing  and  projecting  space 
needs. 

The  review,  according  to 
Gadsby's  testimony,  found  that  lim- 
ited oversight  and  controls  over 
courthouse  construction  costs  had 
led  to  variances  in  construction 
costs.  The  GAO  recognized  that 
while  "courthouses  should  not  be 
cookie-cutter  projects  and  that 
decisionmakers  need  flexibility  to 
design  and  construct  courthouses, 
such  flexibility  can  and  should  be 
better  managed." 

See  Courthouses  on  page  6 


Ranking  nl  FY  95  and  FY  96  Courthouse  Projects* 

At  Congress'  request,  the  Judiciary  ranked  by  priority  courthouse  con- 
struction projects  for  the  fiscal  years  1995  and  1996  pending  before  the 
authorization  subcommittee.  Factors  used  to  rank  projects  included  the 
severity  of  security  problems,  proximity  of  award  dates  for  construction 
or  design  contracts,  the  year  the  existing  courthouse  reached  capacity,  the 
number  of  judges  impacted  by  the  project  and  whether  appropriated 
funds  will  be  available.  The  Security,  Space  and  Facilities  Committee  pro- 
posed the  criteria  used  in  ranking  the  projects,  and  with  the  approval  of 
the  Judicial  Conference's  Executive  Committee,  the  following  ranking 
was  produced. 


1.  Islip,  New  York 

2.  Tucson,  Arizona 

3.  Brownsville,  Texas 

4.  Corpus  Christi,  Texas 

5.  Lafayette,  Louisiana 

6.  Omaha,  Nebraska 

7.  Old  San  Juan,  Puerto  Rico 

8.  Scranton,  Pennsylvania 

9.  Tallahassee,  Florida 

10.  Albuquerque,  new  Mexico 

11.  Las  Vegas,  Nevada 

12.  Jacksonville,  Florida 


13.  Columbia,  South  Carolina 

14.  Savannah,  Georgia 

15.  Albany,  Georgia 

16.  London,  Kentucky 

17.  Greeneville,  Tennessee 

18.  Covington,  Kentucky 

19.  Washington,  D.C. 

20.  Fresno,  California 

21.  San  Diego,  California 

22.  Youngstown,  Ohio 

23.  San  Jose,  California 


*Funding  for  the  Brooklyn,  New  York,  courthouse  is  not  needed  until 
FY  97  and  FY  98.  The  Charleston,  South  Carolina,  courthouse  is  currently 
planned  to  be  accommodated  through  a  below  prospectus  project  but  will  be 
ranked  in  the  future  should  a  prospectus  project  be  required. 
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Courthouses  continued  from  page  5 
Judge  Tom  Stagg  (W.D.  La.), 
who  also  testified  at  the  hearing  at 
the  request  of  the  subcommittee,  of- 
fered his  perspective  on  this  point. 
"I  am  firmly  convinced  that  every 
courthouse  construction  program 
needs  a  judicial  person  or  commit- 
tee," said  Stagg,  "who  can  exercise 
some  measure  of  leadership  and 
hardfisted  control  on  behalf  of  the 
court,  in  order  for  the  project  to  be 
satisfactorily  completed."  In  a  letter 
to  Senator  William  S.  Cohen  (R-ME), 
the  subcommittee's  chair,  Stagg  also 
defended  the  appearance  of  court- 
houses, criticized  in  the  past  for 
their  Taj  Mahal-like  designs.  "[A] 
court  structure  is  an  office  building 
with  enough  added  finishes  to  bring 
a  measure  of  dignity  and  majesty  to 
the  users  and  occupants.  When  one 
is  'brought  to  the  law,'  it  ought  to,  at 
least,  be  impressive.  The  lack  of 
limitations  on  these  added  finishes 
are  the  source  of  most  recent  con- 
flicts I  have  read  about." 

The  GAO  review  reported  that 
the  recent  GSA  "Time  Out  and  Re- 
view" initiative  identified  about 
$324  million  in  savings  from  43 
courthouse  construction  projects, 
but  faulted  the  GSA's  lack  of  a  sys- 
tematic approach  to  oversee  and 
manage  the  design  and  construction 
of  projects.  The  review  also  noted 
that  the  Judiciary  has  taken  steps  to 
resolve  concerns,  including  a  recent 
revision  of  the  U.S.  Courts  Design 
Guide. 

In  his  testimony,  as  he  did  for  the 
Senate  Environmental  and  Public 
Works'  Subcommittee  on  Transpor- 
tation and  Infrastructure,  Cowen  de- 
tailed for  the  subcommittee  the  vari- 
ous initiatives  the  Judiciary 
continues  to  implement — including 
a  5-year  plan  for  courthouse  con- 
struction projects,  a  review  of  the 
U.S.  Courts  Design  Guide's  space 
standards,  a  revaluation  of  space 
needs  by  court  units,  and  a  review 
of  space  billing  from  the  GSA — that 


should  correct  misconceptions  about 
federal  courthouses  and  address  is- 
sues raised  by  the  GAO  and  the 
GSA's  inspector  general. 

Although  the  GAO  once  ques- 
tioned the  Judiciary's  methodologies 
in  its  long-range  planning  approach, 
it  has  since  reported  that  significant 
progress  has  been  made  in  refining 
the  process.  The  Judiciary  remains 
one  of  the  only  entities  in  the  federal 
government  to  pursue  a  long-range 
facilities  planning  effort,  Cowen  said. 
"As  we  proceed,  it  would  be  very 
helpful  to  the  Judiciary  to  have  some 
guidance  from  Congress  on  what 
funding  level  should  be  assumed  for 
the  next  several  years,"  Cowen  told 
the  subcommittee.  "We  would  then 
ensure  that  our  projects  meet  rel- 
evant priority  criteria  and  are  within 
the  appropriate  funding  caps." 

The  Judicial  Conference  already 
has  approved  the  closing  of  six  facili- 
ties and  is  working  to  establish  crite- 
ria that  could  be  used  in  evaluating 
the  need  for  opening  or  closing  facili- 
ties. Good  space  management  prac- 
tices have  been  put  in  place  and  con- 
sideration is  being  given  to  incentives 
to  encourage  more  efficient  space 
management  and  the  release  of  space 
that  exceeds  benchmarks. 

In  addition,  Cowen  told  the  sub- 
committee the  Judiciary  has  a  lim- 
ited, although  important,  involve- 
ment in  the  courthouse  planning  and 
design  process. 

"For  many  years,  judges  did  not 
assume  an  active  role  in  the  design  of 
courthouses,"  Cowen  said.  As  a  re- 
sult, there  are  some  courtrooms  to- 
day that  have  columns  that  obstruct 
the  view  of  court  participants,  poorly 
planned  jury  boxes,  and  work  sta- 
tions for  court  staff  that  impede  the 
orderly  conduct  of  proceedings. 
There  are  courthouses  built  in  the 
mid-1970s  and  early  1980s  that  al- 
ready are  undergoing  renovations. 
Ceiling  treatments  are  peeling,  and 
plaster  walls  are  filled  with  patches 
and  markings  because  of  wear  and 


tear  that  could  have  been  prevented 
if  more  durable  materials  had  been 
used. 

Cowen  told  the  subcommittee 
that  it  is  necessary  for  the  size  of 
various  court  units  to  change  to  ac- 
commodate the  changing  nature  of 
the  courts'  workload.  For  instance, 
the  well  of  a  courtroom  today  must 
have  sufficient  space  to  accommo- 
date as  many  as  50  people  as  the 
courts  face  an  increasing  number  of 
multidefendant  criminal  trials.  In 
addition,  large  amounts  of  evidence 
and  complex  technological  equip- 
ment may  fill  the  wells  of  court- 
rooms during  certain  trials.  Space 
also  must  be  designed  to  accommo- 
date those  with  disabilities. 


Temporary  Judgeship 
Starting  Date  Amended 

S.  1328  was  signed  into  law  last 
month  by  the  President  as  P.L.  104- 
60.  The  bill  amends  the  date  under 
which  12  temporary  judgeships 
created  by  P.L.  101-650  will  elapse. 
The  new  provision  states  that  the 
first  district  judge  vacancy  occur- 
ring five  years  or  more  after  the 
confirmation  date  of  the  judge  ap- 
pointed to  fill  the  temporary  posi- 
tion will  not  be  filled.  Previously, 
the  law  provided  that  the  first  va- 
cancy occurring  after  December  1, 
1995,  in  those  districts  with  tempo- 
rary judgeships  would  not  be 
filled.  However,  the  delay  in  nomi- 
nating and  confirming  judges  for 
some  of  the  temporary  positions 
meant  that  some  districts  would 
have  only  a  brief  time  to  benefit 
from  the  judgeship.  The  Western 
district  of  Michigan  was  excluded 
from  the  change  because  its  needs 
are  met  by  the  current  number  of 
judgeships. 
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larry  Advises  Senate  on  High  Cost  of  Mandatory  Restitution 


Requiring  restitution  from  every 
efendant  in  every  federal  criminal 
;ise  without  consideration  of  a 
pendant's  ability  to  pay  would  be 

misallocation  of  judicial  resources 
nd  taxpayer  dollars,  and  is  unlikely 
)  result  in  any  appreciable  increase 
i  compensation  to  victims  of  crime, 

federal  judge  told  the  Senate  Judi- 
ary  Committee  last  month. 

"These  proposals  would  signifi- 
mtly  alter  current  victim  restitu- 
on  law  and  practice,  replacing  a 
exible  system,  based  on  common 
;nse  and  judicial  discretion,  with 
n  inflexible,  mandatory  system 
'hich  will  be  extremely  expensive 
)  implement,"  said  Judge 
laryanne  Trump  Barry,  chair  of  the 
ommittee  on  Criminal  Law  of  the 
idicial  Conference  of  the  United 
tates. 

Both  houses  of  Congress  are  con- 
dering  mandatory  restitution  bills. 
he  House  has  passed  H.R.  665,  the 


Victim  Restitution  Act  of  1995.  A 
similar  bill,  S.  173,  the  Crime  Victims 
Restitution  Act  of  1995,  has  been  re- 
ported out  of  the  Senate  Judiciary 
Committee.  Senate  leadership  plans 
to  move  the  bill  to  the  floor  in  the 
near  future.  While  not  technically 
identical,  the  House  and  Senate  bills 
would  have  substantively  the  same 
effect. 

In  her  testimony  before  the  Senate 
committee,  Barry  acknowledged  that 
final  decisions  about  crime  control  in 
society  are  policy  decisions  that  must 
be  made  by  Congress.  She  added, 
however,  that  because  judges  see  the 
application  of  laws  daily  in  their 
courtrooms,  they  can  offer  a  unique 
perspective  on  such  issues.  Barry 
said  that  although  federal  judges  do 
have  a  profound  concern  for  the  vic- 
tims of  crime,  they  question  the 
value  and  utility  of  ordering  restitu- 
tion where  the  defendant  has  no  cur- 
rent ability  and  little  potential  to  pay. 


reeh  Discusses  International  Issues 


'.deral  Bureau  of  Investigation  Director  Louis  }.  Freeh  met  with  members  of  the  Judicial 
inference's  Committee  on  International  Judicial  Relations  recently  to  bring  them  up  to  date 
i  FBI  initiatives  around  the  world. 


According  to  Barry,  if  full  restitution 
is  mandatory,  the  court  would  be  re- 
quired to  make  a  finding  as  to  the 
dollar  amount  of  liability  of  every 
defendant,  including  those  defen- 
dants who  can  never  be  expected  to 
pay.  This  would  be  a  difficult  and 
time-consuming  process,  which  also 
would  place  great  demands  on  judi- 
cial branch  support  staff.  Barry 
noted  that  probation  officers  may  be 
called  upon  to  identify  victims  en- 
titled to  restitution  and  determine 
the  amount  of  loss  sustained  by  each 
victim.  In  those  many  cases  where 
the  defendant  cannot  pay  restitu- 
tion, the  involvement  of  U.S.  attor- 
neys, probation  officers,  federal  pub- 
lic defenders,  and  judges  would 
continue  for  lengthy  periods  of  time. 
In  these  times  of  tight  budgets,  it 
must  be  asked  whether  valuable  re- 
sources should  be  expended  trying 
to  collect  restitution  from  defen- 
dants who  cannot  pay. 

In  her  testimony,  Barry  made  the 
following  observations: 

■  Eighty-five  percent  of  all  fed- 
eral criminal  defendants  are  indi- 
gent at  their  time  of  conviction  and 
will  never  be  able  to  make  more 
than  nominal  restitution  payments, 
regardless  of  the  collection  system  in 
place. 

■  The  costs  associated  with  man- 
datory restitution  are  unjustified. 
Staff  will  be  required  to  investigate 
every  case  in  which  mandatory  res- 
titution applies,  even  though  the 
vast  majority  of  criminal  cases  are 
resolved  by  pleas  of  guilty,  and  res- 
titution will  be  based  upon  factors 
not  previously  litigated  or  disputed 
by  the  defendant.  Costs  are  com- 
pounded by  the  efforts  made  to 
track  and  collect,  and  by  the  hear- 
ings that  must  be  held  when  a  de- 
fendant fails  to  comply  or  seeks  to 
modify  the  order. 

■  The  proposed  legislation  seems 

See  Restitution  on  page  12 
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Appointed:  Robert  C.  Blair,  as  U.S. 
Magistrate  Judge,  U.S.  District  Court 
for  the  District  of  Hawaii,  October  3. 

Appointed:  James  L.  Dennis,  as  U.S. 
Court  of  Appeals  Judge,  U.S.  Court 
of  Appeals  for  the  Fifth  Circuit, 
October  2. 

Appointed:  Jonathan  W.  Feldman, 

as  U.S.  Magistrate  Judge,  U.S.  Dis- 
trict Court  for  the  Western  District  of 
New  York,  November  6. 

Appointed:  Bert  M.  Goldwater,  as 

U.S.  Bankruptcy  Judge,  U.S.  Bank- 
ruptcy Court  for  the  District  of  Ne- 
vada, October  1. 

Appointed:  Arthur  J.  Gonzalez,  as 

U.S.  Bankruptcy  Judge,  U.S.  Bank- 
ruptcy Court  for  the  Southern  Dis- 
trict of  New  York,  October  10. 

Appointed:  Dennis  H.  Inman,  as 

U.S.  Magistrate  Judge,  U.S.  District 
Court  for  the  Eastern  District  of  Ten- 
nessee, November  14. 

Appointed:  Michael  G.  Naville,  as 

U.S.  Magistrate  Judge,  U.S.  District 
Court  for  the  Southern  District  of  In- 
diana, November  23. 

Appointed:  Cheryl.  L.  Pollak,  as 

U.S.  Magistrate  Judge,  U.S.  District 
Court  for  the  Eastern  District  of  New 
York,  November  1. 

Elevated:  Judge  James  K.  Singelton, 

to  Chief  Judge,  U.S.  District  Court  for 
the  District  of  Alaska,  succeeding 
Chief  Judge  H.  Russel  Holland,  De- 
cember 1. 

Senior  Status:  Judge  James  H. 
Michael  Jr.,  U.S.  District  Court  for 
the  Western  District  of  Virginia,  Oc- 
tober 31. 

Senior  Status:  Judge  Helen  W.  Nies, 
U.S.  Court  of  Appeals  for  the  Federal 
Circuit,  November  1. 


Senior  Status:  Judge  Matthew  J. 
Perry  Jr.,  U.S.  District  Court  for  the 
District  of  South  Carolina,  October  1 . 

Senior  Status:  John  S.  Rhoades  Srv 

U.S.  District  Court  for  the  Southern 
District  of  California,  November  4. 

Senior  Status:  Judge  Lyle  E.  Strom, 

U.S.  District  Court  for  the  District  of 
Nebraska,  November  2. 

Senior  Status:  Judge  Thomas  A. 
Wiseman  Jr.,  U.S.  District  Court  for 
the  Middle  District  of  Tennessee, 
November  3. 

Retired:  Magistrate  Judge  John  A. 
Cody  Jr.,  U.S.  District  Court  for  the 
Southern  District  of  Indiana, 
November  22. 

Retired:  Magistrate  Judge 
Alexander  H.  McGlinchey,  U.S. 
District  Court  for  the  Northern  Dis- 
trict of  Texas,  October  31 . 

Retired:  Magistrate  Judge  Joe 
Alexander  Tilson,  U.S.  District 
Court  for  the  Eastern  District  of 
Tennessee,  November  13. 

Retired:  Magistrate  Judge  Daniel 
Scanlon  Jr.,  U.S.  District  Court  for 
the  Northern  District  of  New  York, 
September  30. 

Resigned:  Magistrate  Judge  Ken- 
neth R.  Fisher,  U.S.  District  Court 
for  the  Western  District  of  New 
York,  June  12. 

Deceased:  Senior  Judge  Robert  H. 
Hall,  U.S.  District  Court  for  the 
Northern  District  of  Georgia,  Octo- 
ber 14. 

Deceased:  Senior  Judge  Thomas  F. 
Murphy,  U.S.  District  Court  for  the 
Southern  District  of  New  York,  Oc- 
tober 26. 
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Vacancies 
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11 

Court  of  International  Trade 

Vacancies 

0 

Nominees 

U 

Courts  with 

"Judicial  Emergencies' 
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hree  Congressional  Leaders  Add  Their  Names  to  Retirement  List 


m/tor  Mark  O.  Hatfield 

The  number  of  key  members  of 
ngress  announcing  their  retire- 
mt  continues  to  climb.  Most  re- 
ith -,  two  senators  and  one  repre- 
itative  who  have  worked  on 
;islation  of  interest  to  the  Judiciary 
ire  announced  that  they  will  not 
■k  reelection  in  1996.  They  are 
lators  Mark  O.  Hatifeld  (R-OR), 
an  K.  Simpson  (R-WY),  and  Repre- 
itative  Patricia  Schroeder  (D-CO). 
Hatfield,  chairman  of  the  Senate 
ipropriation  Committee  and  a 
imber  of  the  Subcommittee  on 
mmerce,  Justice,  State  and  the  Ju- 
:iary  since  1975,  was  honored  by 


Senator  Alan  K.  Simpson 

the  Judicial  Conference  at  its  Sep- 
tember 1995  session.  The  Conference 
adopted  a  resolution  recognizing 
Hatfield,  stating,  "He  has  zealously 
displayed  his  steadfast  faith  in  the 
judicial  process  .  .  ." 

Simpson,  first  elected  to  the  Sen- 
ate in  1978,  has  spent  much  of  his 
legislative  career  working  for  immi- 
gration reform,  forming  an  alliance 
with  Democratic  Senator  Edward  M. 
Kennedy  (D-MA)  and  former  Demo- 
cratic Representative  Roman 
Mazzoli  (D-KY).  Chairman  of  the 
Senate  Judiciary  Subcommittee  on 
Youth  Violence,  Simpson  served  as 


Representative  Patricia  Schroeder 

his  party's  whip,  the  number  two 
leadership  position  in  the  Senate, 
until  being  defeated  by  Senator 
Trent  Lott  (R-MS)  this  year. 

Schroeder  became  the  ranking 
member  of  the  House  Judiciary 
Committee's  Subcommittee  on 
Courts  and  Intellectual  Property  at 
the  beginning  of  the  104th  Congress. 
The  longest-serving  woman  in  the 
House  and  a  Harvard  Law  School 
classmate  of  Attorney  General  Janet 
Reno,  Schroeder  dedicated  much  of 
her  time  to  issues  relating  to  na- 
tional security  and  defense.  She  was 
first  elected  to  the  House  in  1972. 


umber  of  Federal  Weapons  Offenses  Climbs 


Federal  weapons  investigations, 
)secutions,  and  convictions  have 
reased  substantially,  according  to 
)epartment  of  Justice  study  that 
>ked  at  people  arrested  for  weap- 
s  offenses  during  1993.  Only  4 
rcent  of  all  weapons  convictions 
!  in  federal  courts.  However,  be- 
een  1980  and  1992  the  number  of 
leral  weapons  offenses  investi- 
ted  increased  four-fold,  and  the 
mber  prosecuted  increased  five- 
d.  Between  1985  and  1992,  the 


number  of  federal  weapons  offend- 
ers imprisoned  increased  240  per- 
cent, about  four  times  as  fast  as  the 
number  of  drug  offenders,  which  in- 
creased just  over  60  percent. 

When  a  weapons  offender  enters 
federal  prison,  he  or  she  likely  will 
do  so  with  a  longer  sentence  than  a 
weapons  offender  in  a  state  prison. 
In  1990,  the  sentence  length  for  fed- 
eral and  state  weapons  offenses  was 
nearly  the  same,  differing  by  only  a 
month  or  two.  But  by  1992,  the  sen- 


tence length  for  weapons  offenders 
in  state  prisons  dropped  to  45 
months,  while  the  federal  sentence 
rose  to  77  months. 

Weapons  offenses  include  the  ille- 
gal possession,  use,  trafficking,  car- 
rying, manufacturing,  importing  or 
exporting  of  deadly  devices,  such  as 
guns,  ammunition,  silencers,  explo- 
sives, and  some  types  of  knives. 
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Judge  John  F.  Mangle:  Complex,  Related  Cases  Benefit  from  Centralizati 


Judge  John  F.  Nangle  was  appointed 
to  the  U.S.  District  Court  of  the  Eastern 
District  of  Missouri  in  1973,  taking  se- 
nior status  in  1990.  He  was  named 
chairman  of  the  Judicial  Panel  on 
Multidistrict  Litigation  in  1990. 

Q#  Can  you  give  some  histori- 
•  cal  background  on  why  the 
Judicial  Panel  on  Multidistrict  Liti- 
gation was  formed? 

A.   The  Judicial  Panel  on 
•   Multidistrict  Litigation  was 
created  by  legislation  in  1968  in  re- 
sponse to  the  Judiciary's  earlier 
struggle  with  coordinating  almost 
2,000  related  cases  pending  in  36 
districts  around  the  country  (con- 
taining over  25,000  claims)  alleging  a 
nationwide  antitrust  conspiracy 
among  electrical  equipment  manu- 
facturers. A  national  consensus 
evolved  that  the  Judicial  Panel 
on  Multidistrict  Litigation  was 
needed  to  streamline  adjudication  of 
related  complex  cases  filed  in  mul- 
tiple districts. 

Q.  The  Federal  Rules  of  Civil 
•   Procedure  call  for  "the  just, 
speedy,  and  inexpensive  determina- 
tion" of  federal  litigation.  How  does 
the  panel  accomplish  this? 

A.   Proper  use  of  the  panel's 
•   power  to  centralize  cases  be- 
fore one  judge  is  one  of  the 
Judiciary's  best  procedures  for  "the 
just,  speedy  and  inexpensive  deter- 
mination" of  federal  litigation.  Such 
centralization  eliminates  duplication 
of  discovery;  avoids  inconsistent 
pretrial  rulings;  conserves  the  re- 
sources of  the  parties,  their  counsel 
and  the  Judiciary;  and  thereby  expe- 
dites the  entire  proceeding. 


Motions  for  centralization  of 
cases  are  brought  by  any  party  or 
may  be  brought  sua  sponte  by  the 
panel  (as  was  done  in  the  asbestos 
cases).  Under  the  panel  rules,  the 
parties  fully  brief  the  case  and, 
thereafter,  the  panel  holds  bi- 
monthly oral  hearings  in  different 
locations  around  the  country  in  rec- 
ognition of  the  national  nature  of 
this  type  of  litigation.  A  "docket" 
can  consist  of  as  few  as  two  or  three 
cases  or  as  many  as  thousands  of 
cases,  as  in  the  asbestos  and  the 
breast  implant  cases.  An  average  of 
15  to  20  dockets  are  handled  at  a 
panel  hearing. 

Upon  determining  that  the  cases 
in  a  particular  docket  involve  com- 
mon questions  of  fact  and  that  the 
transfer  will  serve  the  convenience 
of  the  parties  and  witnesses  and 
promote  the  just  and  efficient  con- 
duct of  the  litigation,  the  panel  will 
then  order  the  transfer  of  multiple 
litigation  to  a  single  district  for 
coordinated  or  consolidated  pretrial 
proceedings.  In  such  cases,  the  sav- 
ings in  time  and  money  to  the  par- 
ties and  the  courts  are  enormous. 

A  little  recognized  advantage  of 
multidistrict  litigation  (MDL) 
involvement  is  that  the  panel  has, 
through  experience,  developed  a 
very  solid  corps  of  judges  who  are 
highly  skilled  in  handling  special 
types  of  litigation.  An  example  of 
this  is  Judge  Milton  Pollack  of  New 
York,  a  former  member  of  the 
panel,  who  handled  the  very  in- 
volved and  highly  technical  Drexel 
Burnham/ Milken  securities  matters 
and  brought  them  to  a  speedy  con- 
clusion. Perhaps,  the  major  advan- 
tage arising  from  cases  being  cen- 
tralized under  the  MDL  is  the  fact 
that,  as  a  practical  matter,  most 


cases  are  disposed  of  by  the  trans- 
feree court  through  transfer  under 
Section  1404  (forum  nonconvenien 
by  settlement  or  by  other  final  dis- 
position. 

Q#  Seven  judges  serve  on  the 
•  panel.  Are  all  their  duties 
the  same?  Do  they  sit  individually 
or  as  a  panel?  With  their  appoint- 
ment to  the  panel  do  the  judges  co 
tinue  to  carry  a  full  caseload  in  the 
home  court? 

A#  The  panel  consists  of  sevei 
•  judges  presided  over  by  th 
chairman.  The  duties  of  each  panel 
member  are  the  same  with  respect 
deciding  cases.  The  chairman  of  th 
panel  has  additional  responsibility 
since  he  is  responsible  for  the  over 
sight  of  the  panel's  office,  its  staff  ( 
20  employees,  and  its  budget.  Alsc 
the  chairman  usually  handles  any 
necessary  contacts  with  the  trans- 
feree district. 

Fortunately,  the  MDL  panel  has 
an  outstanding  staff  headed  by  its 
excellent  executive  attorney,  Bob 
Cahn,  and  its  dedicated  clerk  of 
court,  Patricia  Howard.  Its  office  is 
in  the  Thurgood  Marshall  Federal 
Judiciary  Building  in  Washington, 
D.C. 

Despite  the  fact  that  most  mem- 
bers of  the  panel  are  senior  judges, 
all  members  work  full  time  as 
judges.  Many  carry  a  full  load  in 
their  home  districts,  and  some  oth- 
ers of  us  do  court  work  in  several 
districts  and  sit  on  courts  of  appea 


Q 


#  In  1994,  the  panel  acted  on 

•  12,886  civil  actions.  What 
types  of  cases  are  transferred  by  tl 
panel?  What  types  are  not  trans- 
ferred? V* 


■  i  hi 


L    .  Typical  types  of  cases  trans- 
\  •   ferred  by  the  panel  include 
itrust,  securities,  air  disasters, 
k  waste  disasters,  products  li- 
litv,  patent,  copyright,  trade- 
rk,  employment  practices,  and 
ttracts.  Recent  examples  are  the 
rplant  and  breast  implants  prod- 
s  liability  litigations,  the 
6DAQ  antitrust  and  the  Keating 
urities  dockets,  and  last  year's 
plane  crashes  near  Pittsburgh, 
uisylvania,  and  Charlotte,  North 
rolina.  We  are  currently  consider- 
;  centralization  of  antitrust  litiga- 
[i  in  various  aspects  of  the  corn 
>ducts  industry.  The  panel  is 
ire  likely  to  decline  transfer  in 
soner  disputes,  cases  involving 
dominately  different  or  relatively 
\ple  questions  of  fact,  cases  that 
nearing  completion,  and  dockets 
oh  ing  few  cases. 

"\  .  Has  the  increased  complex- 
J  •   itv  of  federal  litigation  and 
rise  in  large  scale  disasters  had 
impact  on  the  panel's  work? 

L    ,  Yes,  such  matters  consume  a 
\  •  substantial  portion  of  the 
iel's  time  and  have  placed  the 
iel  itself  on  the  cutting  edge  of 
/eloping  procedures  for  handling 
nplex  litigation  and  large  scale  di- 
ters.  Cases  of  this  sort  frequently 
•sent  hotly  contested  turf  battles 
ong  lawyers  and  require  detailed 
dies  by  the  panel  to  determine 
dch  district  and  which  judge 
>uld  act  as  the  transferee  court  in 
:h  cases. 

|,  Multiparty,  multiforum 
^  •  legislation  that  would  allow 
'  consolidation  of  mass  torts  has 
:-n  introduced  in  past  congresses. 
es  the  panel  have  an  interest  in 
s  legislation,  and  if  so,  what 
>uld  the  legislation  accomplish? 


supported  a  Multiparty  Multiforum 
Act.  Stated  briefly,  such  a  statute 
would  grant  federal  district  courts 
(and  the  MDL  panel)  jurisdiction  in 
any  civil  case  involving  minimal  di- 
versity and  arising  from  a  single  ac- 
cident (i.e.,  an  airplane  crash,  a  hotel 


V 


.  The  panel,  along  with  the  Ju- 
•  dicial  Conference,  has  long 


Judge  John  F.  Nangle 

fire,  etc.)  in  which  at  least  25  people 
are  killed  or  injured.  This  legislation 
has  long  had  bipartisan  support  in 
Congress  and  has  unanimously 
passed  the  House  in  the  past.  How- 
ever, it  became  bogged  down  in 
joint  conference  and  died.  I  honestly 
do  not  know  why!  It  seems  clear  to 
me  that  all  parties  involved  in  a  seri- 
ous single  event  disaster  would 
want  to  have  one  judge  guiding  the 
case  for  all  the  reasons  apparent  to 
anyone  experienced  in  litigation. 
Under  the  multiparty,  multi- 
forum legislation,  the  MDL  panel  is 
authorized  to  centralize  before  one 
judge  all  suits  arising  from  a  single 
accident — including  state  court 
cases  removed  to  federal  district 
courts  pursuant  to  more  permissive 
removal  provisions — not  only  for 
resolution  of  pretrial  matters,  as 
provided  under  current  law,  but 
also  for  determination  of  liability 
and  assessment  of  punitive  dam- 
ages, where  applicable.  The  trans- 


feree court  would  then  return  the  ac- 
tions to  the  courts  where  they  were 
originally  filed  for  compensatory 
damages  assessment. 

I  fully  expect  that  legislation  will 
be  enacted  in  the  next  five  to  ten 
years,  which  will  greatly  expand  the 
power  of  the  MDL  panel  (or  some 
similar  court  or  panel)  for  consoli- 
dating and  centralizing  multiparty, 
multiforum  litigation,  especially 
when  it  arises  from  a  single  accident 
or  event.  I  believe  that  the  public 
will  demand  such  action  as  the  best 
way  to  reduce  transaction  costs  in 
this  growing  field  of  mass  tort  litiga- 
tion. 

Q.   Is  there  anything  else  you 
•   think  readers  would  like  to 
know  about  the  panel's  work? 

A#   I  am  always  surprised  when 
•   I  discover  how  little  many  of 
our  district  judges  know  about  the 
purpose  and  workings  of  the  MDL 
panel.  For  example,  many  judges  do 
not  realize  that  the  mere  pendency 
of  a  motion  or  of  an  order  to  show 
cause  before  the  panel  in  no  way 
limits  the  jurisdiction  of  the  court  in 
which  an  action  is  pending.  Nor 
does  such  pendency  before  the  panel 
"affect  or  suspend  orders  and  pre- 
trial proceedings"  in  that  court.  All 
discovery  in  progress  and  all  orders 
of  the  transferor  court  remain  in  ef- 
fect after  transfer  unless  and 
until  modified  by  the  transferee 
judge  who  may  modify,  expand,  or 
vacate  prior  orders  of  the  transferor 
court.  Once  the  panel  enters  an  or- 
der of  transfer,  of  course,  then  the 
transferor  court  loses  all  jurisdiction 
over  the  case  until  further  order  of 
the  MDL  panel. 

Any  judge  involved  in  MDL 
cases  should  feel  free  to  call  our 
staff  in  the  Washington,  D.C.,  office 
for  any  appropriate  guidance  he  or 
she  may  want  concerning  MDL 
procedures.  £v^ 


v.t<y; 
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Restitution  continued  from  page  7 
to  contemplate  that  restitution  pay- 
ment schedules  may  stretch  long  into 
the  future,  including  the  time  period 
after  the  defendant  is  no  longer 
within  the  criminal  jurisdiction  of  the 
court.  The  victim  or  defendant  may 
petition  the  court  at  any  time  without 
limit  or  finality,  to  modify  a  restitu- 
tion order  in  view  of  the  economic 
conditions  of  the  defendant.  This 
provision  would  be  tantamount  to 
transforming  the  federal  courts  into  a 
collection  agency. 

■  Mandatory  restitution  is  a  form 
of  mandatory  sentencing  that  results 
in  unenforceable  orders  and  erosion 
of  respect  for  the  judicial  process. 
The  Judicial  Conference  consistently 
has  expressed  concern  with  manda- 
tory restitution  because  imposition  of 
restitution  without  consideration  of 
ability  to  pay  would  make  such  or- 
ders unenforceable.  The  imposition 
of  unenforceable  sentences  breeds 
contempt  for  the  justice  system. 

In  the  instance  where  a  defendant 
is  indigent  at  the  time  of  the  sentenc- 


Judge  Maryanne  Trump  Barry  appeared  before  the  Senate  Judiciary  Committee  last  month 


ing  but  later  experiences  a  financial 
windfall  such  as  an  inheritance, 
Barry  urged  the  committee  to  study 
possible  alternative  mechanisms  to 
remedy  this  one  specific  situation. 
"The  federal  Judiciary  shares  your 
concerns  for  the  victims  of  crime  and 
certainly  does  not  oppose  the  goal  of 
increasing  the  level  of  restitution  to 
the  victims  of  federal  crimes,"  Barry 
told  the  Senate  Judiciary  Committee. 


"We  believe,  however,  that  the  key 
to  the  increased  recovery  of  restitu- 
tion lies  not  in  across-the-board 
mandatory  restitution  orders,  but  in 
carefully  crafted  orders  that  take 
into  account  the  loss  of  the  victim 
and  the  realistic  possibilities  for  re- 
covery. If  flaws  in  the  current  provi- 
sions are  identified,  we  stand  ready 
to  assist  in  making  whatever  im- 
provements may  be  necessary."  ^ 


THE  THIRD  BRANCH 

Administrative  Office  of  the  U.S.  Courts 
Office  of  Congressional,  External  &  Public  Affairs 
One  Columbus  Circle,  N.E. 
Washington,  D.C   20544 


OFFICIAL  BUSINESS 

PENALTY  FOR  PRIVATE  USE  $300 


FIRST  CLASS  MAIL 
POSTAGE  &  FEES 

PAID 

U.S.  COURTS 
PERMIT  NO.  G-18 


FIRST  CLASS 


III" 


U.S.  Government  Printing  Office  1995-387-819-00009 


THE 


f£B20^6 


BRANCH 

liel  Justice  Recaps  1995  in  Year-end  Report 


INTRODUCTION 

"his  year  marks  my  tenth  occa- 
i  as  Chief  Justice  to  issue  an 
ual  report  on  the  federal  judi- 
y.  Since  Chief  Justice  Warren 
ger  began  the  tradition,  this 


• 


year-end  report  has  served  as  a 
valuable  way  to  speak  to  Congress, 
the  Executive  branch,  the  Judiciary 
itself,  and  the  public  at  large.  Over 
the  years  I  have  noticed  how  some 
See  Report  on  page  2 
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Senate  Hearing  Held  on  Bankruptcy  Judgeships 
New  Automation  Chief  Selected 
Bankruptcy  Filings  Increase  in  FY  95 


Judiciary  Secures 
FY  96  Funding 

The  Chief  Justice,  the  chairman 
of  the  Executive  Committee  of  the 
Judicial  Conference,  the  Director  of 
the  Administrative  Office,  and 
countless  others  spearheaded  an 
extraordinary  effort  that  resulted  in 
the  Judiciary  being  singled  out  by 
Congress  to  receive  funding  for  the 
entire  1996  fiscal  year. 

AO  Director  L.  Ralph  Mecham 
called  the  achievement  a  "near 
miracle"  and  "perhaps  the  greatest 
legislative  achievement"  in  his  ten- 
ure at  the  AO.  While  many  other 
parts  of  the  federal  government 
continue  to  operate  on  reduced  and 
temporary  funding,  the  Judiciary  is 
funded  through  September  30, 
1996,  at  the  level  previously  agreed 
to  by  House  and  Senate  conferees. 

"The  Chief  Justice  urged  Con- 
gress and  the  President  to  recog- 
nize the  fiscal  needs  of  the  Judi- 
ciary and  Chief  Judge  Gil  Merritt 
[chair  of  the  Executive  Committee] 
went  public  and  pointed  out  the 
dire  consequences  of  the  failure  to 
do  so,"  said  Mecham.  "Energized 
by  the  leaders  of  our  branch,  my 
staff  and  I  pulled  out  all  the  stops." 

As  a  result,  the  Judiciary  has  re- 
ceived an  FY  96  continuing  resolu- 
tion that  is  a  5.1  percent  over  the 

FY  95  level.  The  FY  96  spending 

See  Funding  on  page  10 


Report  continued  from  page  1 
issues  reappear  while  others  mark  a 
new  direction  or  watershed.  This 
year  we  have  seen  both  the  return  of 
old  issues  and  the  emergence  of 
new  ones. 

The  Third  Branch  has  long  stood 
as  a  powerful  example  of  the 
way  in  which  a  properly  functioning 
legal  institution  in  a  democracy 
can  work — when  there  are  three 
separate,  independent,  co-equal, 
interactive  branches  of  government. 
It  is  a  separateness  that,  as  James 
Madison  noted,  is  "essential  to  the 
preservation  of  liberty,"  and  as 
Montesquieu  stressed,  is  required, 
because  "there  is  no  liberty  if  the 
power  of  judging  be  not  separated 
from  the  legislative  and  executive 
powers." 

Last  year  I  highlighted  the 
relationship  between  the  federal 
judiciary  and  Congress  and  this  year 
I  return  to  this  theme.  The  past 
year's  events  make  this  an  easy 
choice  for  a  leitmotif  again.  Our 
nation's  Founders  ensured  judicial 
independence  through  constitutional 
provisions  that  grant  federal  judges 
life  tenure  during  good  behavior 


and  protect  members  of  the  federal 
judiciary  from  reductions  in 
compensation.  But  the  drafters  of 
the  Constitution  also  were  careful  to 
secure  an  equally  important  interde- 
pendence and  interaction  among  the 
branches. 

The  Constitution  places  the 
independent  judiciary  it  creates 
within  a  democratic  government 
that  is  ultimately  accountable  to  the 
people.  One  of  the  challenges  of 
American  government  is  to  preserve 
the  legitimate  independence  of  the 
judicial  function  while  recognizing 
the  role  Congress  must  play  in 
determining  how  the  judiciary 
functions. 

The  Constitution  gives  Congress 
authority  to  determine  the  size, 
jurisdiction,  and  structure  of  the 
judicial  branch,  the  level  at  which  it 
will  be  funded,  and,  within  limits, 
the  basic  procedural  rules  the  courts 
apply.  Congress,  though,  has 
historically  recognized  that  close 
consultation  with  the  judiciary  is  a 
vital  ingredient  to  ensure  appropri- 
ate exercise  of  these  responsibilities. 
Naturally,  Congress  and  the  courts 
view  these  matters  from  different 
perspectives,  but  those  differences, 
as  often  as  not,  result  in  a  sort  of 
Hegelian  synthesis  which  is  better 
than  either  perspective  standing 
alone.  Over  the  last  twenty  years, 
four  statutes  exemplify  Congress' 
increasing  interest  in  judicial  admin- 
istration: the  Speedy  Trial  Act 
(1974);  the  Judicial  Conduct  and 
Disability  Act  (1980);  the 


Sentencing  Reform  Act  (1984,1;  and 
the  Civil  Justice  Reform  Act  (1! 
Some  have  criticized  Congress  for 
becoming  involved  in  these  areas; 
others  view  the  legislation  as  an 
appropriate  exercise  in  oversight. 

At  present  there  are  two  issues  of 
concern  to  the  judiciary  which 
illustrate  this  often  creative  tension 
between  Congress  and  the  courts. 
The  first  is  the  current  governmenta 
"shutdown"  because  of  the  inability 
of  Congress  and  the  President  to 
agree  on  appropriation  bills.  It 
would  be  a  mistake  to  regard  this 
dispute  as  some  sort  of  Washington 
based  turf  battle.  Important  ques- 
tions of  policy  are  involved,  and 
since  Congress  and  the  President  ar 
both  part  of  the  law-making  process 
it  is  understandable  why  each 
maneuvers  to  have  its  own  view 
prevail. 

But  the  judiciary  is  not  part  of  th< 
law-making  process,  and  nothing  in 
the  judiciary's  budget  involves  any 
dispute  of  principle  between  Con- 
gress and  the  President.  Because  of 
this,  I  have  requested  both  the 
House  and  the  Senate  to  separate 
the  judiciary's  budget  from  the 
comprehensive  appropriation  for 
Commerce,  Justice,  State,  and  the 
Judiciary,  of  which  it  is  traditionalh 
a  part.  There  is  simply  no  reason 
for  depriving  the  public  of  any  part 
of  the  function  which  the  judicial 
branch  performs  because  of  dispute 
between  the  executive  and    ^ 


Front  page  photos,  clockwise  from  the  top 
left:  (L  to  R)  Speaker  of  the  House  Newt 
Gingrich  (R-GA)  met  with  AO  Director  L. 
Ralph  Mecham  earlier  this  year;  Chief 
Justice  William  H.  Rehnquist;  (L  to  R) 
Attorney  General  Janet  Reno  met  with 
members  of  the  Judicial  Conference 
Executive  Committee,  including  the  chair, 
Chief  Judge  S.  Gilbert  Merritt  (6th  Circuit 
and  (L  to  R)  Judge  Maryanne  Trump  Ban 
(D.  N.J.),  chair  of  the  Judicial  Conference 
Committee  on  Criminal  Law,  discussed 
Judiciary  matters  with  Senator  Orrin  Hah 
(R-UT). 
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;islative  branches  with  respect  to 
ier  agencies  included  in  the  larger 
propriation  bill. 

The  second  issue  arises  because  of 
?  plan  of  Senator  Charles  Grassley, 
lairman  of  the  Senate  Judiciary 
bcommittee  on  Administrative 
'ersight  and  the  Courts,  to 
\d  questionnaires  to  all  judges 
cing  about  the  amount  of  time 
?y  devote  to  judicial  and 
ated  tasks.  There  can  be  no 
ubt  that  answers  to  some  form 
such  questions  could  aid 
ingress  in  making  decisions 
Dut  judicial  salaries,  permitted 
tside  income  from  teaching, 
■ating  new  judgeships,  and 
ing  existing  vacancies.  There 
i  also  be  no  doubt  that  the 
Dject  matter  of  the  questions 
d  the  detail  required  for 
swering  them  could  amount  to 
unwarranted  and  ill-consid- 
d  effort  to  micro-manage  the 
irk  of  the  federal  judiciary.  We 
ist  hope  that  the  Committee's 
|uiries  are  designed  to  obtain 
ormation  which  is  the  legiti- 
me prerogative  of  Congress 
thout  trenching  on  judicial 
lependence. 

During  my  ten-year  tenure  as 
ief  Justice,  I  have  seen  the 
itinuing  cultivation  of  a 
sitive  relationship.  Congress 
>  consistently  balanced  eco- 
mic,  practical,  political,  and 
tstitutional  considerations.  Since 
inception,  Congress  has  cooper- 
d  with  the  Judicial  Conference  of 
\  United  States,  the  judiciary's 
licy-making  body,  and  the  Ad- 
nistrative  Office  of  the  United 
ites  Courts.  Congress  has  also 
nefitted  from  the  research  of  the 
deral  Judicial  Center  in  a  variety 
policy  areas.  The  forging  of  an 
ective  working  relationship  with 
ngress  has  occurred  when  the 
leral  bench  simultaneously  has 
iintained  its  independence  and 
partiality  while  participating  in  a 


suitable  manner.  As  an  example, 
from  1985  to  1995,  the  total  judiciary 
budget  has  grown  by  180%  due  to 
the  support  of  Congress. 

Examples  of  accountability 
include  the  recent  General  Account- 


(L  to  R)  Judge  Robert  E.  Cowen  (3d  Cir.)  and  GSA 
Administrator  Roger  Johnson  testify  on  courthouse 
construction  before  the  Senate  Committee  on 
Governmental  Affairs'  Subcommittee  on  Oversight 
Government  Management  and  the  District  of 
Columbia. 

ing  Office  Report  on  the  federal 
judiciary.  The  Report,  among  other 
things,  reviews  the  relationship 
between  the  Administrative  Office 
and  the  Federal  Judicial  Center.  It 
reaches  positive  conclusions  about 
the  continued  independence  of  the 
Administrative  Office  and  the 
Federal  Judicial  Center,  concluding 
that  there  is  little  or  no  duplication 
of  work  between  the  two  agencies, 
and  thus  no  cost  savings  to  be  had  in 
merging  them.  This  type  of  inquiry 
is  entirely  legitimate,  appropriate, 
and  I  hope  it  will  continue  to  be 


of 


used  in  a  responsible  fashion.  I  am 
confident  that  such  examination  will 
not  only  reveal  the  value  of  the  work 
of  agencies  such  as  the  Federal 
Judicial  Center  and  the  Administra- 
tive Office,  but  will  reinforce  the 
continued  need  for  indepen- 
dence and  strong  financial 
support  from  Congress. 

Other  old  pressures  have 
resurfaced.  In  one  of  Chief 
Justice  Burger's  last  year-end 
reports  he  drew  attention  to  the 
critical  problem  posed  by 
inflation  shrinking  judges' 
compensation.  Although  a 
Quadrennial  Commission  on 
Executive,  Legislative  and 
Judicial  Salaries  had  been 
established  to  address  the 
problem  of  compensation,  its 
recommendations  have  fallen 
victim  to  political  pressures. 
The  problem  then,  continues  to 
be  a  problem  now;  unless  a 
solution  is  found  to  deal  ad- 
equately with  the  issue  of 
judicial  salary  erosion,  it  will  be 
difficult  to  attract  outstanding 
lawyers  to  the  bench  and  retain 
them. 

To  resolve  this  type  of  financial 
strain  in  the  face  of  dwindling 
resources  requires  cooperation. 
Similarly,  I  think  it  is  important 
that  appropriate  representatives 
of  the  Congress  and  the  judiciary 
sit  down  together  to  discuss  and 
evaluate  other  current  challenges 
facing  the  legal  system.  Renewed 
cooperation  such  as  the  upcoming 
Three  Branch  Conference,  where  we 
can  gather  in  small  groups  to  focus 
on  specific  issues,  is  a  welcome 
forum. 

A  recent  example  of  how  the 
process  of  cooperation  should 
work  involved  the  discussion  of 
courthouse  construction.  Over  the 
last  few  decades,  the  judiciary  began 
to  outgrow  the  courthouses  built 
primarily  in  the  1930's.  This  is  a 

See  Report  on  page  4 
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Report  continued  from  page  3 
complicated  process,  involving  the 
judiciary,  which  has  a  need  for  space, 
the  General  Services  Administration, 
which  has  a  large  and  complicated 
building  program  to  manage,  and 
Congress,  whose  members  are 
interested  in  ensuring  that  the  courts 


in  their  home  states  are  properly 
served  and  that  their  constituents 
share  in  the  economic  benefits  of 
construction.  In  response  to  criti- 
cisms, the  judiciary  prioritized  its 
needs  using  objective  criteria  such  as 
the  amount  previously  expended, 
the  need  for  courtrooms,  security 


"One  of  the  challenges  of 
American  government  is  to 
preserve  the  legitimate  indepen- 
dence of  the  judicial  function 
while  recognizing  the  role  Con- 
gress must  play  in  determining 
how  the  judiciary  functions." 


risks,  leasing  pressures  and  the 
number  of  years  of  occupancy 
strain. 

Such  examples  of  cooperative 
relations  whereby  the  judiciary 
sets  its  own  priorities  in  order  to  aid 
the  Congress  in  dispensing  scarce 
resources  is  why  I  have  supported 
the  process  of  long-range  planning. 
I  am  hopeful  that  Congress  will  give 
serious  study  and  consideration  to 
the  Long  Range  Plan  for  the  Federal 
Courts,  which  the  Judicial  Confer- 
ence is  currently  in  the  process  of 
approving.  This  plan  was  developed 
to  help  guide  future  administrative 
action  and  policy  development  by 
the  Conference  and  other  judicial 
branch  authorities.  Among  its 
commentary  are  a  number  of 
sections  relating  specifically  to 
Congress'  oversight  role  and  the 
continuing  interaction  of,  and 
communication  among,  the  three 
branches.  While  I  do  not  expect 
every  part  of  this  plan  to  become 
national  policy,  1  believe  it  is  a 


regional  courts  of  appeals,  the 
district  courts,  and  the  bankruptcy 
courts.  Overall,  district  court  filings 
climbed  4  percent  as  civil  filings 
increased  from  236/100  to  248,300,  a 
5  percent  increase.  This  rise  in  civil 
filings  resulted  mostly  from  in- 
creases in  private  cases  involving 
federal  question  litigation.  Federal 
question  litigation  rose  13  percent, 
primarily  due  to  personal  injury 
product  liability  cases  which  nearly 
doubled.  This  sizeable  increase  was 
due  to  breast  implant  cases  which 
were  removed  from  state  to  federal 
courts  following  the  bankruptcy  of 
Dow  Corning.  Other  areas  of  federal 
question  litigation  that  increased 
were  civil  rights  filings  which  rose 
13  percent  and  prisoner  petitions 
which  rose  9  percent.   In  contrast, 
diversity  of  citizenship  cases  de- 
clined 6  percent,  mostly  as  a  result 
of  a  30  percent  drop  in  personal 
injury/product  liability  cases.  Cases 
involving  the  U.S.  government  as 
plaintiff  or  defendant  dropped  5 


valuable  document  that  offers  a 
framework  for  the  interests  of  the 
federal  judiciary,  and  provides  a 
road  map  for  serious  study  from 
which  the  other  branches  could 
certainly  benefit.  As  underscored  b< 
the  plan,  the  courts,  both  federal  an 
state,  require  adequate  resources  to 
accommodate  the  impact  of  new 
legislation. 

A  continuing  emerging  issue 
raised  by  the  Long  Range  Plan  is 
caseload  growth.  All  judges,  law- 
yers, and  even  many  casual  observ- 
ers of  the  judicial  system,  are  awart 
of  the  increase  in  filings  in  the 
various  federal  courts  of  appeals. 
There  are  several  different  ways  to 
try  to  solve  this  problem.  One  is  to 
expand  the  number  of  judges  who 
hear  appeals — either  by  increasing 
the  number  of  judges  on  each 
circuit,  or  creating  some  hybrid 
court  between  the  present  trial 
courts  and  courts  of  appeals.  An- 
other approach  is  to  begin  limiting 
the  appeal  as  of  right  from  the  trial 
court  to  the  court  of  appeals  furthei 
than  it  is  already  limited.  Others 
have  advocated  splitting  circuits,  0) 
a  unified  court  of  appeals.  As  is  to 
be  expected,  each  solution  has 
generated  debate.  The  Judicial 
Conference  is  strongly  opposed  to 
unlimited  expansion  of  the  federal 
judiciary,  because  an  appellate  com 
that  is  too  large  often  becomes 
unwieldy,  and  may  have  difficulty 
maintaining  consistency  of  prece- 
dent. Carefully  controlled  growth  i: 
required  in  this  area.  Whether,  or 
how,  to  attempt  to  circumscribe  the 
appeal  as  of  right  is  a  matter  for 
debate  and  one  which  I  hope  will  b 
the  source  of  study  and  robust 
discussion. 

THE  YEAR  IN  REVIEW 

The  Federal  Courts'  Caseload 

The  most  significant  factor  in  thi 
Federal  Courts'  caseload  in  1995  is 
that  filings  increased  in  the  12  y 
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cent,  primarily  as  a  result 
iecreases  in  cases  brought  by  the 
1.  government  to  recover  on 
suited  student  loans  (down  13 
cent)  and  overpayment  of  veter- 
'  benefits  (down  62  percent). 
minal  filings  remained  stable  in 
5,  rising  from  45,500  to  45,800,  an 
ease  of  approximately  1  percent, 
i  overall  increase  in  criminal 
igS  would  have  been  greater  but 
nk  driving  and  traffic  violations, 
ally  misdemeanors,  fell  26 
:ent.  Drug  filings  were  stable, 
ng  only  1  percent  and  remained  at 
->ercent  of  all  criminal  case  filings. 
nigration  offenses  were  53 
rent  higher  in  1995,  and  weapons 
firearms  filings  rose  16  percent, 
ted  States  bankruptcy  court 
igs  increased  filings  increased 
ost  6  percent  in  the  U.S.  bank- 
tcy  courts,  rising  from  838,000  to 
000.  This  was  primarily  due  to 
ca>es  in  Chapter  7  and  13  cases, 
pter  7  filings,  which  account  for 
r  68  percent  of  all  bankruptcy 
gs,  rose  5  percent  and  Chapter  13 
gs,  which  account  for  31  percent 
11  bankruptcy  filings,  rose  9 
:ent.  Filings  of  Chapters  1 1  and 
onhnued  to  drop  at  21  and  5 
:ent,  respectively, 
ifter  declining  4  percent  in  1994, 


the  number  of  appeals  filed  in  the  12 
regional  courts  of  appeals  rose  in 
1995  by  almost  4  percent,  reaching 
1993's  all-time  high  of  50,000  cases. 
Prior  to  last  year's  decline,  appeals 
filings  had  increased  every  year  since 
1978.  Original  proceedings,  bank- 
ruptcy and  civil  appeals  all  experi- 
enced increases  in  filings,  up  27,  21 
and  6  percent,  respectively.  Criminal 
appeals  declined  5  percent,  with 
drug-related  appeals  experiencing 
the  most  notable  drop. 

External  forces,  such  as  legislation 
and  changes  in  the  economy,  have 
the  potential  to  exert  a  substantial 
influence  on  the  judiciary's  caseload. 
The  104th  Congress  has  been  ex- 
tremely active  on  many  issues  of 
critical  importance  to  the  judiciary. 
Passing  legislation  in  any  of  these 
areas  has  the  potential  to  affect  the 
caseload  of  the  federal  courts  in  ways 
that  may  be  significant,  but  are 
currently  hard  to  gauge.  Develop- 
ments in  the  economy,  such  as  the 
current  increase  in  private  debt,  will 
likely  have  an  impact  on  future 
trends  in  bankruptcy  filings. 

The  number  of  judicial  vacancies 
is  another  factor  which  has  and  will 
greatly  affect  the  workload  of  the 
courts.  As  was  the  case  last  year,  the 
pace  of  nominations  and  confirma- 
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Warren  Burger  lay  in  repose  in  the  Supreme  Court's  Great  Hall  in  June 


tions  in  1995  has  been  high  and 
represents  a  significant  achievement 
in  keeping  the  number  of  judicial 
vacancies  low,  although  the  Senate 
process  slowed  in  late  October. 
During  the  First  Session  of  the  104th 
Congress,  President  Clinton  nomi- 
nated 86  persons  for  Article  III 
judgeships.  At  this  time  fifty-four  of 
these  nominees  have  been  con- 
firmed by  the  Senate.  Thirty  nomi- 
nations are  either  pending  before 
the  Senate  Judiciary  Committee  or 
awaiting  floor  action. 

The  Supreme  Court  of  the 
United  States 

In  Memoriam 

On  June  25,  1995,  the  death  of 
Chief  Justice  Warren  Burger 
brought  to  an  end  a  memorable 
judicial  career.  Chief  Justice  Burger 
presided  over  the  Supreme  Court 
for  seventeen  years,  authoring 
important  opinions,  lending  his 
leadership  to  questions  of  law  and 
judicial  policy,  and  playing  an 
important  part  in  the  creation  of 
various  institutions  such  as  the 
National  Center  for  State  Courts,  the 
Institute  for  Court  Management, 
and  the  state-federal  judicial  coun- 
cils. He  worked  tirelessly  to  im- 
prove the  agencies  of  judicial 
administration,  broaden  their 
programs,  and  implement  policies 
such  as  the  drafting  of  the  standards 
of  criminal  justice  for  the  American 
Bar  Association.  All  these  efforts 
contributed  mightily  to  the  im- 
proved functioning  of  the  judiciary. 

Caseload  Statistics 

The  total  number  of  case  filings  in 
the  Supreme  Court  again  increased, 
although  less  dramatically  than  in 
the  previous  Term,  and  the 
number  of  cases  heard  and  decided 
on  the  merits  declined.  During  the 
1994  Term,  case  filings  totalled 
6,996,  up  from  6,897  the  previous 

See  Report  on  page  6 
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Term,  a  1.4  percent  increase.  Filings 
in  the  Court's  in  forma  pauperis 
docket  also  increased  slightly — up 
1.3  percent,  from  4,796  to  4,858. 
The  Court's  paid  docket  experienced 
a  jump  of  38  cases  from  the 
previous  Term,  reaching  2,138.   It 
was  an  increase  identical  to  that 
from  the  1993  Term.  The  Court 
decided  94  cases  in  the  1994 
Term,  compared  to  99  the 
previous  Term.  Signed 
opinions  accompanied  82  of 
the  decisions,  a  drop  of  two 
from  the  1993  Term.  Again 
last  Term,  there  were  no 
cases  set  for  reargument. 


accomplishments,  e.g.  monitoring 
judiciary  operations  and  programs, 
collecting  and  analyzing  data, 
allocating  resources,  conducting 
studies  and  evaluations,  identifying 
opportunities  for  cost  reductions 
and  efficiencies,  designing  new 
systems,  providing  technical  assis- 
tance and  advice  to  the  courts, 
monitoring  legislative  proposals  that 


(L  to  R) 
Mecham 
the  AO. 
Mecham 


The  Administrative  Office 
of  the  United  States  Courts 

The  Administrative 
Office,  established  in  1939, 
enables  the  judiciary  to 
conduct  its  own  affairs  and 
carry  out  its  responsibilities 
for  the  proper  administra- 
tion of  justice.  Among  its 
responsibilities,  the 
Judicial  Conference  of  the 
United  States  is  charged 
with  surveying  the  condi- 
tion of  business  in  the  courts  and 
making  recommendations  to  pro- 
mote uniformity  of  management 
procedures  and  expeditious  conduct 
of  court  business.  With  assistance 
from  its  standing  committees,  the 
Judicial  Conference  oversees  the 
programs  and  operations  of  the 
judiciary. 

The  Director  of  the  Administra- 
tive Office  is  supervised  by  the 
Judicial  Conference  of  the  United 
States,  and  the  Administrative 
Office  provides  the  principal  staff 
work  that  enables  the  Conference  to 
carry  out  its  policymaking  and 
oversight  functions.  The  Adminis- 
trative Office  plays  a  pivotal  role  in 
federal  court  administration,  and  the 
breadth  of  the  agency's  functions  is 
evidenced  by  a  solid  record  of 


The  Judicial  Conference  honored  AO  Director  L.  Ralph 
with  a  resolution  on  the  occasion  of  his  tenth  anniversary  at 
AO  Associate  Director  Clarence  A.  Lee,  Jr.  presented 
with  a  framed  copy  of  the  resolution. 


would  affect  the  judiciary,  and 
fostering  communications  with  the 
other  branches  of  government  and 
the  public. 

The  judicial  councils  of  the 
circuits,  also  created  in  1939,  are 
granted  authority  to  make  all 
necessary  and  appropriate  orders 
for  the  effective  and  expeditious 
administration  of  justice  within  their 
circuits,  and  the  judicial  councils, 
among  other  things,  consider 
allegations  of  judicial  misconduct  or 
disability  under  28  U.S.C.  §  372(c). 
The  courts  themselves  have  substan- 
tial responsibility  for  their  own 
administration,  and  each  individual 
judge  is  responsible  for  the  manage- 
ment of  his  or  her  cases.  These 
complementary  elements  of  the 
judiciary's  uniquely  effective 


governance  structure  support  the 
fundamental  principle  of  judicial 
independence. 

The  Administrative  Office 
continues  to  do  an  admirable  job  of 
providing  leadership  and  support  to 
the  federal  courts  despite  severe 
budget  constraints.  While  the  courts 
workload  and  staff  have  expanded, 
so  has  the  demand  for  services  from 
the  Administrative  Office 
The  budget  increases  for 
the  Administrative  Office 
have  not  kept  pace  with 
the  greater  expansion  of 
the  judiciary;  this  imbal- 
ance has  intensified  in 
recent  years.  The  agency' 
appropriation  has  grown 
only  6  percent  since 
1992 — not  nearly  enough 
even  to  cover  inflation — 
while  the  courts'  budget 
increased  22  percent.  The 
outlook  for  1996  and 
beyond  does  not  promise 
financial  relief.  Of  par- 
ticular note  among  the 
many  achievements  this 
year,  the  Administrative 
Office:  conducted 
Economy  Subcommittee- 
sponsored  studies  to  control  costs; 
assisted  in  the  completion  of  the 
Long  Range  Plan  for  the  Federal  Court 
coordinated  the  judiciary's  commu 
nications  with  the  104th  Congress  c 
legislation  and  appropriation 
matters  affecting  the  federal  courts 
expanded  the  new  Court  Personnel 
System  and  the  Cost  Control  Moni- 
toring System;  began  conducting 
program  administration  reviews  of 
federal  defender  organizations; 
installed  the  Data  Communication; 
Network  at  83  court  sites;  assumed 
direct  responsibility  for  the  autom; 
tion  training  and  support  centers  ii 
Arizona  and  Texas  and  for  the 
Central  Violations  Bureau;  spon- 
sored a  Summit  on  Supervision  of 
Offenders;  promulgated  new 
quality  standards  for  pretrial    J 
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Igc  Kya  Zobel,  FJC  Director 

-vices,  petty  offense  presentence 
/estigation,  and  post-sentence 
/estigation  reports;  developed 
brmation  for  the  judicial  councils 
the  circuits  on  bankruptcy  appel- 
e  panels;  issued  standards  for  the 
nduct  of  court  reviews;  improved 
tomated  statistical  reporting;  and 
)k  numerous  steps  to  reduce  the 
liciary's  space  costs. 
1995  marked  the  tenth  anniver- 
y  of  L.  Ralph  Mecham's 
lure  as  Director  of  the  Adminis- 
tive  Office,  and  I  join  many 
lers  throughout  the  judicial 
mch  in  recognizing  this  milestone 
service  and  leadership. 

The  Federal  Judicial  Center 

In  March,  Judge  William 
iwarzer  concluded  five  years  of 
dership  of  the  Center  when  he 
iched  the  mandatory  retirement 
?  for  the  Center's  Director.  During 
i  stewardship  the  Center  added  to 
reputation  as  a  nationally  recog- 
:ed  research  institution  whose 
idies  were  marked  by  excellence. 
ave  every  expectation  that  Judge 
a  Zobel,  of  the  United  States 
strict  Court  for  the  District  of 
issachusetts,  as  the  Center's 
'enth  director,  will  not  only 
ttinue  this  tradition,  but  enhance 

In  an  ever  more  challenging 


environment,  the  Federal  Judicial 
Center  continues  to  carry  out  its 
statutory  mandate — to  educate  and 
train  judges  and  court  staff,  conduct 
research  concerning  the  operation 
of  the  courts  and  assist  the  Judicial 
Conference  and  its  committees  with 
analysis  and  evaluation  of  court 
procedures. 

In  1995,  the  Center  provided 
orientation  seminars  for  almost 
200  federal  judges  and  continuing 
judicial  education  programs  to 
about  2,500  judges.  The  topics 
ranged  in  variety  from  the  intrica- 
cies of  DNA,  to  the  changing  law  of 
sentencing,  to  the  use  of  alternative 
procedures  for  resolving  litigation. 
The  Center  responded  to  an 
imminent  increase  in  the  number  of 
trials  under  federal  death  penalty 
legislation  by  offering  trial  judges 
advice  and  assistance,  began  a 
project  to  help  federal  courts  man- 
age the  growing  number  of  cases 
filed  by  prisoners  and  others  with- 
out lawyers,  and  published  manuals 
to  help  judges  try  complex  cases, 
often  with  scientific  evidence. 

Center  educational  programs 
reached  nearly  20,000  supporting 
staff  of  the  federal  courts  system 
including  probation  and  pretrial 


services  officers,  employees  of  the 
clerks'  offices,  and  others.  These 
programs  reveal  the  mix  of  adminis- 
trative and  management  issues 
facing  the  federal  judicial  system, 
such  as  instructing  probation  officers 
on  the  supervision  of  mentally  ill  or 
addicted  offenders,  stressing  the 
importance  of  customer  service  in 
dealing  with  litigants,  lawyers,  and 
the  public,  and  teaching  the  impor- 
tance of  security  and  safety. 

Because  of  the  Center's  growing 
reliance  on  alternative  educational 
methods,  four  out  of  every  five  court 
support  staff  who  participate  in 
Center  education  do  so  in  programs 
held  at  the  work  site,  saving  travel 
dollars.  Center  video  programs  are 
major  instruments  for  orientation  of 
new  judges  and  court  personnel. 
Interactive  instructional  programs  let 
deputy  clerks  learn  about  federal 
procedural  rules  on  their  desk  top 
computers.  On-line  computer 
conferences  instruct  judges  and  staff 
on  how  to  be  better  managers,  and 
let  them  exchange  experiences  with 
colleagues  across  the  country  with- 
out leaving  their  offices. 

The  judiciary,  the  bar,  and  the 
Congress  are  reassessing  many 

See  Report  on  page  8 
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The  newest  members  of  the  U.S.  Sentencing  Commission  gathered  at  the  Supreme  Court 
following  their  swearing-in  ceremony.  They  are  (L  to  R)  Wayne  Anthony  Budd;  the 
chairman,  Judge  Richard  P.  Conaboy  (M.D.  Pa.);  Judge  Deanell  R.  Tacha  (10th  dr.);  and 
Michael  Goldsmith. 


The  Third  Brunch    m    January  1996 


Report  continued  from  page  7 
of  the  procedural  rules  that  deter- 
mine how  federal  courts  operate.  In 
1995,  Center  analyses  informed  the 
committees  of  the  Judicial  Confer- 
ence and  relevant  congressional 
committees  of  the  actual  operations 
of  rules  governing  imposition  of 
attorney  sanctions,  class  actions, 
pretrial  discovery,  jury  selection,  and 
fee  shifting. 

The  Center  will  be  an  important 
contributor  in  helping  the  judiciary 
learn  to  do  more  with  less,  without 
sacrificing  quality.  Independent 
studies  will  be  required  to  evaluate 
the  effects  of  new  projects,  demands 
for  continuing  educational  programs 
in  complex  areas  of  the  law,  and 
Center's  support  for  Judicial  Confer- 
ence Committees  will  increase  as 
more  becomes  expected  from  the 
judiciary. 

I  am  confident  that  the  Center, 
under  Judge  Zobel,  will  be  able  to 
meet  these  challenges  and  hope  that 
Congress  will  continue  to  support 
the  Center  with  all  the  resources  it 
needs. 

United  States  Sentencing 
Commission 

After  an  extended  tour  of  eight 
years  as  chairman  of  the  United 
States  Sentencing  Commission,  Judge 
William  W.  Wilkins,  Jr.,  from 
the  United  States  Court  of  Appeals 
for  the  Fourth  Circuit,  was  replaced 
by  Richard  P.  Conaboy,  a  district 
court  judge  from  the  Middle 


District  of  Pennsylvania.  Judge 
Wilkins  should  be  commended  for 
his  skillful  guidance  of  the  Commis- 
sion on  the  challenging  questions 
and  issues  raised  in  the  sentencing 
arena. 

Day-to-day  the  Commission  is 
focused  on  amending  guidelines; 
writing  statutorily  required  reports; 
and  facilitating  a  working  relation- 
ship with  the  executive,  legislative 
and  judicial  branches.  The  guide- 
lines have  been  under  constant 
review  since  their  enactment  and 
last  year  25  of  27  amendments 
submitted  to  Congress  became 
effective  on  November  1 .  Judge 
Conaboy  has  promised  a  plan  of 
continuity,  assessment,  simplifica- 
tion, and  management  review 
during  his  tenure. 

Conclusion 

Justice  Oliver  Wendell  Holmes 
observed,  albeit  in  dissent,  that 
"[t]he  great  ordinances  of  the 
Constitution  do  not  establish  and 
divide  fields  of  black  and  white." 
The  subjects  of  current  interest  in 
which  both  Congress  and  the 
judiciary  have  a  role  to  play  illus- 
trate the  truth  of  his  comment.  No 
one  doubts  that  it  is  Congress,  and 
not  the  judiciary,  which  makes 
laws.  No  one  doubts  that  it  is  the 
judiciary,  and  not  Congress,  which 
decides  cases.  But  in  the  great  gray 
area  between  these  core  func- 
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tions,  there  must  be  give  and  take  in 
order  to  work  out  common  sense 
solutions  to  recognized  problems. 


J/J^UV^^^^^J 


literal  Judiciary  Supports  Legislation  to  Create  Bankruptcy  Judgeships 


Despite  the  implementation  of 
E  processing  innovations,  the  re- 
t  increase  in  bankruptcy  filings 
:essitates  the  creation  of  11  new 
ikruptcy  judgeships,  a  representa- 
■  of  the  federal  Judiciary  told  a 
use  subcommittee  last  month. 
'The  bankruptcy  courts  have 
de  great  strides  in  the  efficient 
cessing  of  cases,"  said  Chief 
ge  Paul  A.  Magnuson  (D.Minn.), 
ir  of  the  Committee  on  the  Ad- 
ustration  of  the  Bankruptcy  Sys- 
i  of  the  Judicial  Conference.  "The 
rts  realize  that  efforts  in  this  re- 
d  must  never  stop.  Despite  our 
■st  for  efficiency,  the  reality  is  that 
need  additional  bankruptcy 
ges  to  provide  for  the  proper  ad- 
ustration  of  the  bankruptcy  sys- 
i  now." 

Magnuson  testified  before  the 
ise  Judiciary  Subcommittee  on 
nmercial  and  Administrative 
ir.  Representative  George  Gekas 
'A),  the  chair  of  the  subcommit- 

has  introduced  H.R.  2604,  which 
aid  create  five  permanent  bank- 
tcy  judgeships  and  six  temporary 
kruptcy  judgeships, 
"he  Bankruptcy  Judgeship  Act  of 
5  would  establish  four  permanent 
^eships  in  the  Central  District  of 
ifornia  and  one  permanent  bank- 
tcy  judgeship  in  the  District  of 
ryland.  One  temporary  bank- 
tcy  judgeship  would  be  created  in 
i  of  the  following  districts:  South- 
District  of  Florida,  Eastern  Dis- 
:  of  Michigan,  District  of  New  Jer- 

Eastern  District  of  New  York, 
■thern  District  of  New  York,  and 
tern  District  of  Pennsylvania, 
"he  number  of  bankruptcy  cases 
i  increased  by  8  percent  during 
first  three  quarters  of  FY  95,  corn- 
ed to  the  first  three  quarters  of  FY 
All  indicators  suggest  that  this 
wth  will  continue. 
Tie  Judicial  Conference  has  strict 
jirements  to  assess  the  need  for 


(L  to  R)  Chief  Judge  Paul  A.  Magnuson  (D.  Minn.),  chair  of  the  Judicial  Conference 
Committee  on  the  Administration  of  the  Bankruptcy  System,  Chief  Bankruptcy  fudge  Paul 
Mamies  (D.  Md.),  and  Bankruptcy  fudge  William  E.  Anderson  (W.D.  Va.)  testified  before 
the  House  Judiciary  Subcommittee  on  Commercial  and  Administrative  Law. 


additional  bankruptcy  judgeships, 
Magnuson  said.  A  comprehensive 
work  measurement  study  has  been 
conducted  and  a  refined  case  weight 
measuring  system  has  been  devel- 
oped. Other  factors,  including  the  na- 
ture and  mix  of  a  court's  caseload 
and  geographic,  economic,  and  de- 
mographic factors  also  are  taken  into 
account. 

The  Conference's  continuous  re- 
assessment of  bankruptcy  judgeship 
needs  resulted  in  the  Conference's 
recent  decision  to  reduce  its  previous 
request  for  19  additional  judgeships 
to  11  new  judgeships.  In  addition,  in 
an  effort  to  reduce  costs  and  ensure 
that  resources  do  not  exceed  needs, 
the  Judiciary  biennially  assesses  the 
continuing  need  for  each  authorized 
bankruptcy  judgeship.  In  1994,  the 
Judicial  Conference  recommended 
that  the  statutory  authorization  for 
each  bankruptcy  judgeship  be  re- 
tained, but  that  five  judgeships  re- 
main unfilled  until  a  need  is  demon- 
strated in  those  respective  districts. 
Since  then,  an  additional  four  bank- 
ruptcy judgeships  have  been  identi- 
fied as  unnecessary  to  fill,  making  a 
total  of  nine  vacant  positions. 
"The  Judicial  Conference  has  an 


excellent  record  of  fully  utilizing, 
and  conserving,  the  judicial  re- 
sources presently  authorized  before 
requesting  additional  bankruptcy 
judgeships,"  Magnuson  said.  In 
1995,  a  comprehensive  manual  was 
published,  providing  information 
and  guidance  to  bankruptcy  judges 
on  case  management  procedures.  In 
addition,  the  Judiciary  manages  its 
resources  through  its  "recall"  pro- 
gram, which  enables  retired  bank- 
ruptcy judges  to  handle  judicial 
assignments  for  fixed  periods. 

"We  are  struggling  with  an  over- 
burdened system,"  Judge  Magnuson 
told  the  subcommittee.  "We  are  not 
asking  our  bankruptcy  judges  to  do 
more — we  are  requiring  it.  We  will 
continue  to  seek  ways  to  improve 
the  bankruptcy  system's  efficiency, 
but  we  critically  need  these  11  addi- 
tional bankruptcy  judgeships." 

Also  testifying  in  support  of  the 
legislation  was  Bankruptcy  Judge 
William  E.  Anderson  (W.D.Va.), 
chair  of  the  Legislative  Committee 
of  the  National  Conference  of  Bank- 
ruptcy Judges,  and  Chief  Bank- 
ruptcy Judge  Paul  Mannes  (D.  Md.). 
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Funding  continued  from  page  1 
measure,  H.R.  1358,  was  signed 
January  6,  1996,  by  the  President  as 
P.L.  104-91.  The  same  bill  provides 
funding  for  17  separate  programs, 
including  the  law  enforcement  com- 
ponent of  the  Department  of  Justice. 
The  ground  work  was  laid  on  De- 
cember 7  when  the  Chief  Justice 
wrote  to  the  Speaker  of  the  House 
and  the  President  of  the  Senate  seek- 
ing enactment  of  a  free-standing  ap- 
propriation for  the  Judiciary.  The 
Chief  said  in  his  letter,  "Our  pri- 
mary goal  is  to  ensure  that  the 
courts  continue  to  provide  our  citi- 
zens the  full  range  of  judicial  ser- 
vices that  they  desire  and  deserve." 

In  mid-December,  most  of  gov- 
ernment funded  by  the  six  appro- 
priations bills  that  had  not  yet  been 
enacted  furloughed  non-emergency 
employees.  Recognizing  the  need  for 
the  federal  courts  to  continue  opera- 
tions, the  Executive  Committee  al- 
lowed the  Judiciary  to  function 
through  limited  fee  income  and  a 
small  amount  of  carry-over  funds. 
When  these  sources  neared  deple- 
tion earlier  this  month,  Merritt  con- 
vened a  conference  call  of  the  Execu- 
tive Committee  and  then  issued  a 
statement,  saying  that  "a  breakdown 
in  our  system  of  constitutional  order 
and  law  enforcement  could  occur." 

"In  the  end,  we  overcame  huge 
odds  to  accomplish  what  we  did," 
said  Director  Mecham.  "Members  of 
Congress,  leaders  in  the  Judiciary, 
and  AO  staff  joined  forces  to  achieve 
what  at  one  time  appeared  to  be  an 
unattainable  goal." 

The  Chief  Justice  put  in  personal 
phone  calls  to  two  key  Senate  lead- 
ers. Judges  Morey  Sear,  Wayne 
Anderson,  John  Heyburn,  Deanell 
Tacha,  Otto  Skopil,  and  several  oth- 
ers contacted  pivotal  members  of 
Congress.  In  the  House,  it  is  under- 
stood that  the  Speaker,  Newt 
Gingrich,  endorsed  the  Chief's  De- 
cember 7  letter.  In  the  Senate,  Major- 
ity Leader  Bob  Dole  and  Appropria- 


tions Committee  Chair  Mark 
Hatfield  took  the  lead  with  Senators 
Robert  Byrd  and  Fritz  Hollings, 
while  in  the  House,  Judiciary  Com- 
mittee Chair  Henry  Hyde,  Appro- 
priations Committee  Chair  Bob 
Livingston,  subcommittee  Chair  Hal 
Rogers,  and  Congressman  Bill 
McCollum  led  an  effort  that  was 
joined  by  Representatives  David 
Obey  and  Alan  Mollohan  in  a  unique 
bipartisan  effort  to  meet  the  Judic- 
iary's funding  needs. 

"My  staff  and  I  seemed  to  spend 
about  23  hours  a  day  working  every 
angle  to  free  our  budget.  One  day  I 
logged  68  telephone  calls  solely  to 
discuss  this  issue,"  Mecham  said. 
"The  AO's  budget  liaison  officers, 
George  Schafer  and  Penny  Jacobs 
were  accompanied  by  Mike 
Blommer,  the  assistant  director  for 
Congressional,  External,  and  Public 
Affairs  and  his  staff  in  their  own  full 
court  press."  In  recognition,  the  Judi- 
cial Conference's  AO  Committee 


passed  a  resolution  expressing  its 
sincere  appreciation  for  the  "extraor- 
dinary, vigorous,  and  successful  ef- 
forts" of  the  Chief  Justice,  the  chair  of 
the  Executive  Committee,  the  direc- 
tor of  the  AO,  and  others. 

In  its  appropriations  report, 
House-Senate  conferees  instructed 
the  Judiciary  to  participate  in  an  in- 
dependent nonpartisan  study  of  judi- 
cial workload  and  resource  utiliza- 
tion. They  also  agreed  that  the 
Judiciary  should  make  every  effort  to 
hold  down  the  cost  of  circuit  judicial 
conferences  and  eliminated  funding 
for  Post  Conviction  Defender  Orga- 
nizations, but  provided  funds  for  the 
20  organizations  to  wind  down  their 
operations  by  April  1,  1996. 

"It  has  been  a  remarkable  period," 
said  Mecham.  "I  look  forward  to 
turning  to  all  the  important  issues 
that  were  relegated  to  back  burner 
while  we  addressed  the  budget  cri- 
sis, and  pray  that  we  will  not  have  to 
go  through  this  again  in  FY  97."  fc^ 


Judiciary  Appropriations 

(In  Thousands) 


Account 

Supreme  Court 

Salaries  &  Expenses 

Building  &  Grounds 
Federal  Circuit 
Court  of  International  Trade 

Courts  of  Appeals,  District  Courts 
and  other  Judicial  Services: 
Salaries  &  Expenses 
Defender  Services 
Fees  of  Jurors 
Court  Security 

Administrative  Office 
Federal  Judicial  Center 
Judiciary  Trust  Funds 
Sentencing  Commission 
Crime  Trust  Fund 
Total  Judiciary 


*  Includes  rescission  and  supplemental  appropriations. 


FY  95 

FY  96  Continuing 

Enacted* 

Resolution 

$24,240 

$25,834 

3,000 

3,131 

13,438 

14,288 

10,685 

10,859 

2,340,127 

2,433,141 

240,500 

267,217 

54,346 

59,028 

113,640 

102,000 

47,500 

47,500 

18,828 

17,914 

28,475 

32,900 

8,800 

8,500 

0 

30,000 

$2,903,579 

$3,052,494 
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jointed:  David  R.  Homer,  as  U.S. 
»istrate  Judge,  U.S.  District  Court 
the  Northern  District  of  New 
k,  December  11. 

jointed:  Pat  E.  Morgenstern- 
rren,  as  U.S.  Bankruptcy  Judge, 
Bankruptcy  Court  for  the  North- 
District  of  Ohio,  December  1 . 

>ointed:  Bernard  Zimmerman,  as 

Magistrate  Judge,  U.S.  District 
rt  for  the  Northern  District  of 
fornia,  November  21. 

'ated:  Judge  Elizabeth  A. 
achevich,  to  Chief  Judge,  U.S. 
rict  Court  for  the  Middle  District 
lorida,  succeeding  Chief  Judge 
i  H.  Moore  II,  January  1 . 

ated:  Judge  David  G.  Larimer, 

hief  Judge,  U.S.  District  Court 
he  Western  District  of  New 
c,  succeeding  Chief  Judge 
lael  A.  Telesca,  January  1. 


Elevated:  Judge  James  K.  Singleton, 

to  Chief  Judge,  U.S.  District  Court 
for  the  District  of  Alaska,  succeeding 
Chief  Judge  R.  Russel  Holland, 
December  1. 

Senior  Status:  Judge  Helen  J.  Frye, 

U.S.  District  Court  for  the  District  of 
Oregon,  December  10. 

Senior  Status:  Chief  Judge  John  H. 
Moore  II,  U.S.  District  Court  for 
the  Middle  District  of  Florida, 
December  31. 

Retired:  Magistrate  Judge  James 
Toliver  Davis,  U.S.  District  Court 
for  the  Western  District  of  North 
Carolina,  December  28. 

Retired:  Magistrate  Judge  Frank 
P.  Gibbs,  U.S.  District  Court  for 
the  District  of  South  Dakota, 
December  31. 

Retired:  Magistrate  Judge  J.  David 
Orlansky,  U.S.  District  Court  for  the 


Northern  District  of  Mississippi, 
December  30. 

Resigned:  Bankruptcy  Judge  Dale 
E.  Ihlenfeldt,  U.S.  Bankruptcy 
Court  for  the  Eastern  District  of 
Wisconsin,  December  31. 

Deceased:  Senior  Judge  John  A. 
Field  Jr.,  U.S.  Court  of  Appeals  for 
the  Fourth  Circuit,  December  16. 

Deceased:  Senior  Judge  Lawrence 
T.  Lydick,  U.S.  District  Court  for  the 
Central  District  of  California, 
December  17. 

Deceased:  Senior  Judge  Homer 
Thornberry,  U.S.  Court  of  Appeals 
for  the  Fifth  Circuit,  December  12. 

Deceased:  Senior  Judge  Hubert  L. 
Will,  U.S.  District  Court  for  the 
Northern  District  of  Illinois,  Decem- 
ber 9. 
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lite  to  Head  Automation  and  Technology  Division 

Pamela  B.  White  has  been  named 
the  new  assistant  director  for  the 
Administrative  Office  Automation 
and  Technology  Division.  As  chief  of 
the  Integrated  Technology  Division 
since  1990,  she  has  led  efforts  to 
improve  office  automation  and 
communications,  including  the 
deployment  of  the  Data  Communica- 
tions Network  across  the  country. 

Before  joining  the  AO,  White  was 
the  director  of  the  Office  of  Policy 
and  Management  Operations  at  the 
Department  of  Justice.  She  earned 
her  B.A.  from  Cornell  University  and 
her  M.B.A.  from  George  Washington 
la  B.  White  University. 


JUDICIAL  BOXSCORE 

As  of  January  1, 1996 

Courts  of  Appeals 
Vacancies 
Nominees 

13 

7 

District  Courts 
Vacancies 
Nominees 

37 
22 

Court  of  International  Trade 
Vacancies 
Nominees 

0 
0 

Courts  with 

"Judicial  Emergencies" 

14 

11 
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Rise  in  Bankruptcy  Filings  Registered  for  FY  95 


For  the  fiscal  year  that  ended  on 
September  30,  1995,  bankruptcy  fil- 
ings in  federal  courts  increased  when 
compared  to  the  same  12-month  pe- 
riod in  1994.  According  to  statistics 
released  by  the  Administrative  Of- 
fice, 883,457  bankruptcy  cases  were 
filed  in  federal  bankruptcy  court  in 
FY  95  for  a  5.5  percent  increase  over 
FY  1994,  when  837,797  cases  were 
filed. 

In  the  3-month  period  ended  Sep- 
tember 30,  1995,  filings  totaled 
233,593,  up  from  the  208,187  bank- 
ruptcy cases  filed  during  the  quarter 
ended  September  30,  1994. 

Over  the  last  three  years,  year-end 
bankruptcy  filings  have  fluctuated; 
with  filings  dropping  to  897,231  in 
1993,  to  837,797  in  1994,  and  increas- 
ing to  883,457  in  1995.  This  is  differ- 
ent from  what  occurred  from  1988  to 
1992  when  bankruptcy  filings  in- 


Quarterly  Bankruptcy  Filings 

3-month  Total 

Period  Ending  Filings 

September  30, 1995  233,593 

June  30, 1995  235,302 

March  31,  1995  212,626 

December  31,  1994  201,618 

September  30,  1994  208,187 

June  30, 1994  216,213 

March  31,  1994  206,565 

December  31,  1993  206,570 

September  30,  1993  215,498 

June  30,  1993  229,406 

March  31,  1993  222,694 

December  31,  1992  228,562 

September  30,  1992  236,810 

June  30,  1992  250,622 

March  31,  1992  252,733 


creased  rapidly,  going  from  604,759 
cases  in  1988  and  reaching  977,478 
cases  by  1992. 

Of  the  total  number  of  bank- 
ruptcy cases  filed  in  the  12-month 
period  ending  September  30, 1995, 
there  were  598,250  Chapter  7  cases, 
up  from  the  571,971  Chapter  7  cases 
filed  in  the  same  period  in  FY  94. 
The  next  largest  group  of  bank- 
ruptcy filings  was  under  Chapter  13, 
totaling  271,650,  up  from  the  248,942 
chapter  13  cases  filed  in  the  12- 
month  period  FY  94.  Chapters  11 
and  12  showed  a  decline  in  FY  95. 
The  increase  in  total  bankruptcy  fil- 
ings was  the  result  of  increased  non- 
business or  consumer  filings,  which 
more  than  offset  a  slight  drop  in 
business  bankruptcy  filings. 
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tive,  Long,  and  Contentious  First  Session  of  Congress  Closes 


he  Contract  with  America  was  the 
is  of  intense  legislative  debate; 
threat  of  a  funding  lapse  brought 
federal  courts  to  the  verge  of  a 
istitutional  crisis;"  the  Alfred  P. 
rrah  Federal  Building  in  Okla- 
ia  City — located  a  block  away 
n  the  federal  courthouse — was 


blown-up;  the  Federal  Courts  Im- 
provement Act  was  introduced;  and 
Representatives  Carlos  Moorhead 
(R-CA)  and  Patricia  Schroeder  (D- 
CO),  and  Senators  Howell  Heflin 
(D-AL)  and  Mark  O.  Hatfield  (R- 
OR) — key  players  in  the  debate  over 
legislation  and  funding  involving 


ree  Branches  Continue  Dialogue 


to  L)  Assistant  Attorney  General  Walter  Dellinger,  U.S.  Department  of  Justice; 
resentative  Henry  J.  Hyde  (R-IL);  Senator  Orrin  Hatch  (R-UT);  New  Mexico  Attorney 
teral  Tom  Udall;  Judge  Maryanne  Trump  Barry  (D.  N.J.);  and  Judge  Stephen  H. 
ierson  (10th  Cir.)  took  part  in  a  discussion  at  the  Three-branch  Conference  held  in 
shington,  D.C.,  last  month.  See  story  on  page  7. 


Judiciary  Cost-cutting  Measures  Pay  Off 
Electronic  Filings  Bring  Order  to  Busy  Court 
Conference  Will  Respond  to  Grassley  Survey 


the  courts — announced  their  retire- 
ments. And  that  was  just  the  first 
session  of  the  104th  Congress,  which 
began  earlier  than  most  and  ad- 
journed five  minutes  before  the  start 
of  the  second  session.  It  is  said  to  be 
among  the  longest  in  history. 

According  to  the  Congressional 
Monitor,  the  first  session  was  "the 
busiest  burst  of  legislative  activity 
since  President  Franklin  Delano 
Roosevelt  steered  his  New  Deal  leg- 
islation through  Congress  in  the 
1930s."  In  addition,  the  shift  in  the 
majority  party,  which  gave  the  Re- 
publicans control  of  both  houses  for 
the  first  time  in  40  years,  resulted  in 
a  dramatic  change  in  the  leadership 
and  agenda  of  congressional 
committees. 

The  following  is  a  look  back  at  the 
first  session  of  the  104th  Congress 
and  some  of  the  issues  that  are  of 
particular  interest  to  the  federal 
Judiciary. 

Contract  with  America 
The  first  100  days  that  the  House 
was  in  session  were  consumed  by 
the  Contract  with  America.  Many  of 
the  reforms  called  for  in  the  contract 
had  broad  implications.  Of  particu- 
lar interest  to  the  Judiciary  were  the 
Fiscal  Responsibility  Act,  the  Com- 
mon Sense  Legal  Reform  Act,  and  a 
crime  bill  entitled  the  Taking  Back 

See  Congress  on  page  2 
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Congress  continued  from  page  1 
Our  Streets  Act.  The  Fiscal  Respon- 
sibility Act  contained  a  provision 
that  would  give  the  President  line- 
item  veto  authority.  Chief  Judge  Gil- 
bert S.  Merritt  (6th  Cir.),  chair  of  the 
Judicial  Conference's  Executive 
Committee,  testified  before  a  joint 
House-Senate  committee  in  opposi- 
tion to  the  inclusion  of  the  Judiciary 
in  the  legislation.  To  do  so,  Merritt 


mandatory  minimum  sentences,  ha- 
beas corpus  reform,  mandatory  res- 
titution, and  prisoner  civil  rights  liti- 
gation. 

Last  November,  Judge  Maryanne 
Trump  Barry  (D.  N.J.),  chair  of  the 
Judicial  Conference's  Committee  on 
Criminal  Law,  testified  before  the 
Senate  Judiciary  Committee  in  oppo- 
sition to  provisions  in  mandatory 
restitution  legislation,  which  she 


(R  to  L)  judge  Robert  E.  Cowen  (3d  Cir.)  greets  Senator  William  S.  Cohen  (R-ME)  prior  to  a 
hearing  of  the  Senate  Governmental  Affairs  Committee's  Subcommittee  on  Oversight  of 
Government  Management  and  the  District  of  Columbia. 
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said,  could  threaten  the  ability  of  the 
Judiciary  to  independently  dis- 
charge its  constitutional  duties.  The 
House  and  Senate  passed  different 
line-item  veto  legislation  and  are 
awaiting  a  conference  on  the  bills. 
Amendments  that  would  have  ex- 
cluded the  Judiciary  from  the  line- 
item  veto  were  offered  and  defeated 
on  the  floors  of  both  houses. 

The  House  began  consideration  of 
anti-crime  legislation  in  the  first 
week  of  the  session,  divided  the  pri- 
mary bill  into  seven  separate  bills  a 
week  later,  and  passed  most  of  them 
by  mid-February.  The  Senate  pro- 
cessed its  own  Violent  Crime  Con- 
trol and  Law  Enforcement  Act,  by 
breaking  it  up  into  separate  bills  or 
attaching  provisions  to  other  legisla- 
tion. In  their  various  forms,  the 
House  and  Senate  bills  address  a 
wide  variety  of  issues  including 


■ 


said  would  be  implemented  at  great 
costs  with  the  likelihood  of  little  or 
no  gain.  However,  prior  to  adjourn- 
ment, the  Senate  approved  manda- 
tory restitution  legislation  and  is  ex- 
pected to  conference  the  bill  with  the 
House,  which  approved  its  own  bill 
early  in  the  first  session. 

Although  not  a  part  of  the  Con- 
tract with  America,  anti-terrorism  leg- 
islation commanded  center  stage  fol- 
lowing the  April  bombing  of  the 
Alfred  P.  Murrah  Federal  Building. 
The  Senate  acted  first,  passing  a  bill 
supported  by  the  President  that  con- 
tained new  mandatory  minimum 
sentences  for  terrorist  acts  and 
added  funding  for  law  enforcement. 
The  Senate  bill  also  contained  ha- 
beas corpus  and  prisoner  civil  rights 
litigation  reforms.  The  House's  anti- 
terrorism bill  has  cleared  the  Judi- 
ciary Committee,  but  has  not  yet 


been  brought  to  the  floor.  Another 
response  to  the  Oklahoma  City 
bombing  was  the  enactment  of  a 
supplemental  FY  95  appropriation, 
which  contained  $16.6  million  for 
court  security. 

A  third  provision  in  the  Contract 
With  America,  the  Common  Sense 
Legal  Reform  Act,  was  modified 
and  passed  by  the  House  as  the 
Common  Sense  Product  Liability 
and  Legal  Reform  Act.  The  Senate 
has  passed  its  own  product  liability 
legislation,  but  no  conference  has 
been  scheduled  to  address  the  dif- 
ferences in  the  two  bills. 

FY  96  Funding 

By  spring  of  1995,  Chief  Judge  Ri- 
chard Arnold  (8th  Cir.),  chair  of  the 
Judicial  Conference's  Budget  Com- 
mittee, had  presented  the  Judiciary's 
budget  request  to  the  Senate  and 
House  appropriations  subcommit- 
tees. At  the  time,  there  were  few 
hints  of  the  coming  crisis  that  would 
twice  shut  down  major  parts  of  gov- 
ernment and  bring  the  federal  court: 
within  days  of  suspending  some 
operations. 

During  early  consideration  of  the 
Judiciary's  funding  request,  ques- 
tions did  arise  about  the  Post  Con- 
viction Defender  Organizations 
(PCDOs),  which  provide  representa 
tion  to  indigent  defendants  in  capitc 
habeas  corpus  cases.  In  the  end, 
Congress  zeroed  out  the  PCDOs  bu 
provided  funds  for  them  to  wind 
down  their  operations  by  April  1. 
While  little  additional  controversy 
existed  in  the  Judiciary  funding  re- 
quest, the  contentious  and  divisive 
nature  of  business  in  Congress  mad 
it  unlikely  that  an  appropriations  bi 
would  be  enacted  by  October  1, 
1995. 

As  the  federal  government  brace 
for  a  partial  shutdown,  Congress  ei 
acted  an  eleventh  hour  continuing 
resolution,  which  provided  fundin; 
through  mid-November.  When  tha 
funding  measure  expired,  a     -f 


iay  shutdown  followed,  which 
little  impact  on  the  courts  but 
;ed  the  Administrative  Office 
I)  to  furlough  about  75  percent  of 
faff.  Following  the  next  continu- 
resolution,  House-Senate  confer- 
reached  an  agreement  on  the 
nmerce,  Justice,  State,  and  the  Ju- 
an appropriation.  However,  the 
iident  vetoed  the  measure  for 
ous  reasons,  none  of  which  re- 
el to  the  courts. 

Vith  the  prospect  of  a  fiscal  year 
3  appropriation  appearing  un- 
[v,  the  Conference's  Executive 
nmittee  determined  that  the  Ju- 
ary  could  maintain  operations 
a  short  period  by  using  fee  in- 
le  and  a  small  amount  of  miscel- 
K)us  carry-over  funds.  The  Chief 
ice  asked  congressional  leaders 
>ass  a  free-standing  appropria- 
i  bill  for  the  Judiciary  because  the 
nmerce,  Justice,  State,  and  Judi- 
y  measure  was  caught  in  a 
iggle  between  the  legislative  and 
:utive  branches.  Merritt  spoke 
publicly  on  the  dire  conse- 
nces  of  the  failure  to  fund  the 
rts,  and  AO  Director  Leonidas 
ph  Mecham  took  these  messages 
nfluential  members  of  the  House 
I  Senate  and  their  staff.  The  result 
>  that  on  January  5  Congress 
eed  to  give  the  Judiciary  a  5.1 
cent  increase  over  FY  95  for  all  of 
96,  while  several  major  parts  of 
eminent  received  only  short- 
rt  limited  funding.  The  President 
ned  the  bill  the  following  day. 

Courthouses 

^n  early  indication  that  1995 
uld  be  another  year  of  fiscal  scru- 
v  and  belt  tightening  came  with 
late  passage  of  a  bill  that  included 
s  to  funds  previously  appropri- 
d  for  courthouse  construction, 
th  Chief  Judge  Robert  C. 
x>mfield  (D.  Ariz.),  the  chair  of 
!  Conference's  Security,  Space  and 
rilities  Committee,  and  his  succes- 
',  Judge  Robert  E.  Cowen  (3rd 


(L  to  R)  Judges  Barefoot  Sanders  (N.D.  Tex.),  Gustave  Diamond  (W.D.  Pa.),  and  Stephen  H. 
Anderson  (10th  Cir.)  testified  on  the  Federal  Courts  Improvement  Act. 


Cir.),  testified  at  congressional  hear- 
ings on  the  steps  being  taken  to 
bring  greater  efficiencies  and  cost- 
cutting  to  the  courthouse  construc- 
tion process.  At  Congress'  request, 
the  Judicial  Conference  ranked,  by 
priority,  courthouse  construction 
projects  for  FY  95  and  96.  The  Con- 
ference continued  its  review  and 
amendment  of  the  17. S.  Courts  De- 
sign Guide  as  the  publication  contin- 
ued to  receive  congressional  scru- 
tiny. By  year  end,  the  Judiciary  saw 
the  appropriation  for  construction 
programs  passed  for  one  FY  95  and 
nine  FY  96  courthouse  projects.  Au- 
thorization for  pending  projects  was 
approved  by  the  Senate,  but  has 
been  held  up  in  the  House,  while 
staff  conducted  a  round  of  visits  to 
courthouses  on  the  east  and  west 
coasts. 

Federal  Courts  Improvement  Bill 

An  omnibus  bill  with  more  than 
50  improvements  and  reforms  in  the 
administration  and  operation  of  the 
federal  courts,  the  Federal  Courts 
Improvement  Act,  has  been  intro- 
duced in  the  House  and  the  Senate. 
The  legislation  contains  provisions 
endorsed  by  the  Judicial  Conference 
that  address  the  administrative,  fi- 
nancial, and  personnel  needs  of  the 
judicial  branch. 

Senator  Charles  E.  Grassley  (R- 


IA)  chaired  a  hearing  on  the  bill  and 
received  testimony  from  Judge 
Barefoot  Sanders  (N.D.  Tex.),  chair 
of  the  Judicial  Branch  Committee; 
Judge  Stephen  H.  Anderson  (10th 
Cir.),  chair  of  the  Committee  on 
Federal-  State  Jurisdiction;  and 
Judge  Gustave  Diamond  (W.D.  Pa.), 
immediate  past  chair  of  the  De- 
fender Services  Committee.  A  Sen- 
ate mark-up  of  the  bill  is  expected  to 
occur  soon,  and  it  is  anticipated  that 
the  House  will  conduct  hearings 
early  in  the  second  session. 

Judgeships 

In  1995,  a  total  of  55  judges  were 
confirmed.  That  compares  to  an  av- 
erage of  56  judicial  confirmations 
each  year  since  1979. 

In  January  1995,  Mecham  trans- 
mitted to  Congress  the  Judicial 
Conference's  most  recent  request  for 
judgeships.  The  draft  bill  as  trans- 
mitted would  authorize  20  addi- 
tional temporary  judgeships  for  the 
courts  of  appeals  and  18  permanent 
and  five  temporary  judgeships  for 
the  district  courts.  No  bill  has  been 
introduced  in  Congress  and  action 
is  unlikely  until  after  the  presiden- 
tial election. 

In  late  November,  President 
Clinton  signed  P.L.  104-60,  which 
extends  the  term  of  temporary 

See  Congress  on  page  4 
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Congress  continued  from  page  3 
judgeships  created  in  1990  by  P.L. 
101-650.  The  legislation  provides 
that  the  first  district  judge  vacancy 
occurring  five  years  or  more  after 
the  confirmation  date  of  the  judge 
appointed  to  fill  the  temporary 
judgeship  will  not  be  filled.  The  bill 
affects  temporary  judgeships  in  12 
districts. 

In  the  first  session,  Congress  also 
began  consideration  of  legislation 
that  would  create  11  new  bank- 
ruptcy judgeships.  A  hearing  on  the 
bill  was  held  in  early  January  before 
the  House  Judiciary  Subcommittee 
on  Commercial  and  Administrative 
Law.  Chief  Judge  Paul  A. 
Magnuson  (D.  Minn.),  chair  of  the 
Conference's  Committee  on  Admin- 
istration of  the  Bankruptcy  System, 
and  two  bankruptcy  judges  testified 
in  support  of  the  bill. 

Other  Bills  of  Interest 

Among  the  additional  legislation 
of  interest  to  the  Judiciary  are  the 
following: 


■  The  Judicial  Cost-of-Living 
Increase  Act:  This  legislation,  intro- 
duced by  Heflin  in  the  Senate  and 
Representative  Roger  Wicker  (R-MS) 
in  the  House,  would  repeal  the  re- 
quirement relating  to  specific  statu- 
tory authorization  for  increases  in 
judicial  salaries  and  provide  for  au- 
tomatic annual  increases  in  judges' 
compensation.  For  the  third  con- 
secutive year,  Congress  and  the 
President  declined  to  give  judges  a 
cost-of-living  increase. 

■  The  Ninth  Circuit  Court  of 
Appeals  Reorganization  Act:  The 
Senate  Judiciary  Committee  ap- 
proved legislation  to  divide  the 
Ninth  Circuit  into  two  circuits — the 
Ninth  and  Twelfth  Circuits.  Chief 
Judges  J.  Clifford  Wallace  (9th  Cir.) 
and  Gerald  B.  Tjoflat  (11th  Cir.),  and 
Judge  Diarmuid  F.  O'Scannlain  (9th 
Cir.)  testified  at  a  Senate  hearing  on 
the  bill.  Senator  Conrad  Burns  (R- 
MT)  blocked  action  on  all  nominees 
to  the  U.S.  Court  of  Appeals  for  the 
Ninth  Circuit  until  the  bill  cleared 
the  committee. 
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Senior  Judge  Frank  A. 
Kaufman  (D.  Md.)  (seated  in 
photo)  has  guided  the  legal 
career  paths  of  quite  a  few  law 
clerks  in  his  30  years  as  a 
federal  judge.  He  may  be  the 
first  to  have  two  of  his  former 
law  clerks  return  and  serve  as 
district  judges  with  him. 
Judge  Andre  M.  Davis 
(standing,  photo  left)  was 
appointed  to  the  bench  in  1995 
and  was  Kaufman's  law  clerk 
from  1978-79.  Judge  Benson 
Everett  Legg  (standing,  photo 
right)  was  appointed  to  the 
same  court  in  1991  and 
clerked  for  Kaufman  from 
1973-74. 


■    Court  Arbitration  Authoriza- 
tion Act  of  1995:  Introduced  by 
Moorhead,  this  bill  would  require 
all  district  courts  to  establish  rules 
allowing  mandatory  or  voluntary  ar- 
bitration in  civil  actions.  Judge  Ann 
Claire  Williams  (N.  D.  Ill  J,  chair  of 
the  Conference's  Committee  on 
Court  Administration  and  Case 
Management,  testified  in  support  of 
the  Conference's  position  that  courts 
should  not  be  required  to  establish 
mandatory  arbitration  programs. 

■    Prison  Litigation  Reform  Act. 
An  amended  version  of  this  legisla- 
tion passed  both  houses  as  part  of 
the  Commerce,  Justice,  State,  and  Ju- 
diciary appropriations  bill,  which 
was  vetoed  by  the  President  last  De- 
cember. The  legislation  would  re- 
strict remedial  relief  in  prison  condi- 
tion cases  and  place  restrictions  on 
the  ability  of  inmates  to  file  civil 
rights  suits.  This  legislation  is  ex- 
pected to  receive  further  congres- 
sional consideration  during  the  sec- 
ond session. 

■  A  Bill  to  Provide  that  Cases 
Challenging  the  Constitutionality 
of  Measures  Passed  by  State  Refer- 
endum be  Heard  by  a  3-judge 
Court:  This  bill  would  require  3- 
judge  panels  to  consider  applica- 
tions for  interlocutory  or  permanen 
injunctions  restraining  the  enforce- 
ment, operation,  or  execution  of 
state  laws  adopted  by  referendum 
on  the  ground  of  unconstitutionalit; 
The  Judicial  Conference  opposes  th 
bill,  which  has  passed  the  House. 

■  The  WTO  Dispute  and  Re- 
view Commission  Act:  This  bill 
would  establish  a  commission  com- 
prised of  five  federal  judges  from 
courts  of  appeals  appointed  by  the 
President  to  review  dispute  settle- 
ments in  which  the  U.S.  is  found  to 
violate  its  World  Trade  Organiza- 
tion obligations.  Judge  Stanley  S. 
Harris  (D.  D.C.),  chair  of  the  Confe 
ence's  Committee  on  Intercircuit  A 
signments,  testified  in  opposition  t 
the  bill.  *^ 
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idiciary  Cost-cutting  Measures  Pay  Off 


Economizing,  fiscal  responsibility, 
1  achieving  more  with  less  are 
re  than  buzz  words  in  the  federal 
iciarv.  The  Economy  Subcommit- 
of  the  Judicial  Conference's  Bud- 
Committee  has  gathered  ex- 
ples,  and  the  Judiciary  is  actively 
fomenting  these  ideas.  The  fol- 
ing  are  a  sampling  of  the  numer- 
.  efforts  either  underway  or  con- 
ded  to  save  or  avoid  costs  and 
mine  program  effectiveness  or 
ivery. 

■     Management 
■  Judiciary  Meth- 
ods Analysis  Pro- 
gram identified  34 
better  practices  for 
probation  offices 
1  56  better  practices  for  bank- 
>tcy  court  clerks  offices. 

■  Private  panel  attorneys  and  ex- 
ts  travel  at  government  rates, 
ing  over  $180,000  in  fiscal  years 
•4  and  1995. 

■  New  standards  approved  by 
Judicial  Conference  for  the 

■paration  of  petty  offense 
sentence  reports  and  post  sen- 
ce  reports  will  allow  more  effi- 
nt  preparation — and  save  time  for 
)bation  officers. 

■  Quality  assurance  procedures 
application  software  releases  for 

'  Integrated  Case  Management 
stem  have  led  to  a  reduction  in  the 
\e  required  for  external  testing — 
a  savings  of  at  least  $10,000  dur- 
;  each  9-month  cycle. 

■  Videoconferencing  prisoner 

il  rights  proceedings  and  certain 
5es  of  bankruptcy  proceedings  re- 
ces  unproductive  travel  time  and 
proves  case  scheduling. 

■  A  new  computer-based  proba- 
n  and  pretrial  services  training 
agram  will  eliminate  the  cost  of 
iting  facilities,  travel,  etc.,  and 

ve  more  than  $70,000  over  a  2-year 
riod. 


Staffing 

■  Personnel  levels 
in  FY  95  and  96 
were  funded  at 
only  84  percent  of 
applicable  staffing 
level,  which  saved  the  Judiciary 
about  $160  million  a  year.  A  similar 
amount  is  expected  to  be  saved  in  FY 
97,  as  this  staffing  level  is  main- 
tained. 

■  Only  two  of  three  eligible  new 
magistrate  judge  positions  were  des- 
ignated for  accelerated  funding,  re- 
ducing funding  requirements  by 
$337,000. 

■  The  discontinuance  of  a  full- 
time  magistrate  judge  position  in  the 
Eastern  District  of  Michigan  was 
recommended. 

■  After  need  was  reexamined,  the 
request  for  new  bankruptcy  judge- 
ships was  reduced  from  19  to  11. 

■  New  staffing  standards  for  for- 
mulating court  security  officer  re- 
quirements reduced  FY  96  court  se- 
curity funding  requests  by  $12.5 
million. 

■  Resource  allocations,  which  fa- 
vored more  expensive  contract  court 
reporters  in  bankruptcy  courts  over 
electronic  court  recorder  operators, 
were  eliminated. 

Equipment 

■^.  ■  Replacing  out- 

dated automation 
.gfl  ^h     equipment  and  us- 
^•^  ^H      B     ing  local  mainte- 
nance on  some 
equipment  is  saving  $5.6  million  an- 
nually. 

■  Converting  from  commercial 
long-distance  telephone  services  to 
FTS  2000  saves  $700,000.  Replacing 
analog  lines  with  digital  lines  saves 
$71,000  on  leased  phone  lines. 

■  Eliminating  computer  output 
microfiche  services  and  substituting 
less  expensive  alternatives  saves 
$276,000  annually. 
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■  Switching  from  a  franked  mail- 
ing system  to  postage  metering  saves 
at  least  $1  million  annually. 

■  A  new  telecommunications 
capability  for  court  access  to  the 
Judiciary's  mainframe  computer 
reduces  costs  by  $292,000. 

■  By  allowing  local  contractors 
and  Judiciary  personnel  to  install 
work  stations,  future  installation 
costs  of  the  Data  Communications 
Network  will  be  reduced  by  over 
$3  million. 

Resources  and 
Facilities 

■  The  Judiciary 
is  developing  a 
plan  to  control 
growth  in  space 
rental  costs  and  to  implement  en- 
chanced  space  management  prac- 
tices. 

■  Because  new  computers  do 
not  need  specially  designed  com- 
puter rooms,  rental  of  cheaper  train- 
ing/conference room  space  is  pos- 
sible, for  a  savings  of  about  $200,000 
in  GSA  rent. 

■  After  review  by  courts,  six 
court  facilities  were  closed — at  a 
savings  of  about  $570,000. 

■  Central  funding  for  certain  law 
books  was  eliminated,  contributing 
to  a  $2  million  savings  in  the  law 
book  program  in  FY  96  and  beyond. 

■  Through  FY  98,  the  centralized 
Bankruptcy  Noticing  Center  will 
save  about  $10  million  in  postage, 
supplies,  equipment,  staff,  and  other 
noticing  costs. 

■  A  new  document  imaging  sys- 
tem in  the  Central  Violations  Bureau 
reduces  costs  by  $300,000  for  staff 
and  processing. 

■  A  pilot  project  bringing  elec- 
tronic filing  of  maritime  asbestos 
cases  to  the  Northern  District  of 
Ohio  is  expected  to  save  $250,000. 
(See  story  on  page  6.) 
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Electronic  Filing  System  Brings  Order  to  Mountain  of  Documents 


The  U.S.  District  Court  in  the 
Northern  District  of  Ohio  went 
"live"  on  January  2,  1996,  with  a 
first-of-its-kind  electronic  filing  pro- 
gram. The  court  is  pitting  the  pro- 
gram against  a  staggering  maritime 
asbestos  caseload — over  5,000  cases 
per  year,  with  10,000  pleadings  filed 
weekly  and,  typically,  100  different 
defendants  per  case.  Clerk  of  Court 
Geri  Smith  described  the  situation  at 
the  court,  "Lawyers  were  bringing 
in  six  boxes  of  filings  at  a  time.  We 
were  committed  to  a  24-hour  turn 
around  on  docketing,  but  we  were 
living  with  an  8-month  backlog  of 
over  250,000  pleadings.  And  just  be- 
fore the  first  wave  of  asbestos  cases 
hit,  our  staff  had  been  cut  back.  Staff 
volunteered  to  stay  nights  and 
weekends  to  get  the  work  done,  but 
we  knew  there  had  to  be  a  better 
way  to  handle  these  cases.  That's 
when  we  called  the  Office  of  Auto- 
mation and  Technology  at  the  Ad- 
ministrative Office." 

The  court  had  tried  streamlining 
the  paper  flow,  and  was  able  to  cut 
30-40  percent  of  the  paper.  It  was 
still  overwhelming.  Smith  felt  the 
technology  was  there  to  help,  and 
electronic  filing  was  the  key.  Gary 
Bockweg  and  his  Technology  En- 
hancement Office  team  from  the 
AO,  who  went  out  to  Cleveland, 
Ohio,  to  assess  the  situation,  agreed. 
"Confined  to  one  large  set  of  cases 
in  a  limited  jurisdiction,  it  was  at- 
tractive as  a  pilot  project  in  elec- 
tronic filing,"  said  Bockweg.  The  Ju- 
dicial Conference's  Committee  on 
Automation  and  Technology  subse- 
quently approved  a  pilot  project  in 
the  district. 

By  court  order,  as  of  January  2, 
1996,  any  attorney  filing  a  document 
in  a  new  maritime  asbestos  case  in 
the  Northern  District  of  Ohio  must 
do  so  using  the  electronic  filing  sys- 
tem. The  system  effectively  makes 
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the  attorney  the  docketing  and  filing 
clerk.  To  file  electronic  documents, 
such  as  responses  to  complaints, 
which  are  among  the  highest  vol- 
ume documents  in  these  cases,  the 
attorney  prepares  the  document  on 
a  word  processor,  saves  it  in  por- 
table format  (PDF),  and  submits  it  to 
the  court  via  the  Internet.  A  PDF  file 
is  used  because  it  is  much  smaller 
than  an  image  file  and  is  fully  text 
searchable.  As  the  attorney  submits 
the  document,  a  menu  provides 
guidance  through  the  docket  entry 
process.  It's  all  automatic.  The  court 
or  parties  print  the  PDF  document 
only  if  the  case  goes  to  trial  and  the 
judge  requests  a  paper  copy.  Until 
then,  it  stays  on  the  computer. 

Said  Bockweg,  "All  the  attorney 
needs  for  electronic  filing  is  a 
Macintosh  or  a  personal  computer 
capable  of  running  Windows,  some 
off-the-shelf  software  costing  about 
$200,  and  a  subscription  to  an 
Internet  service.  We  require  brand 
name  software  now  for  compatibil- 
ity reasons,  but  we  won't  always. 
The  cost  of  entry  is  not  high.  Before 
we  began,  we  did  a  phone  survey  of 
about  40  law  firms,  and  they  all  had 
or  could  easily  get  this  level  of  auto- 
mation." 

In  the  maritime  asbestos  cases, 
approximately  50  attorneys  account 
for  the  bulk  of  documents,  although 
more  than  400  attorneys  are  in- 
volved at  various  times.  Training 
seminars  were  held  for  Ohio  bar 
members  and  their  response  to  the 
electronic  filing  project  ranged  from 
accepting  to  enthusiastic.  For  their 
benefit,  the  test  system  for  the  As- 
bestos Electronic  Document  Filing 
System  has  been  set-up.  Attorneys 
have  an  opportunity  to  practice  be- 
fore running  through  the  actual 
docketing  process. 

Of  course  there  are  issues  that 
continue  to  arise  due  to  the  very  na- 


ture of  electronic  filing.  For  instance, 
how  does  an  attorney  sign  an  elec- 
tronic document?  A  court  order  says 
that  the  act  of  logging  on  and  enter- 
ing a  password — all  necessary  to 
submit  an  electronic  file — consti- 
tutes a  signature.  And  will  lawyers 
submit  their  cases  correctly?  Quality 
assurance  spot-checking  by  the  court 
will  keep  track.  Response  time  on 
the  Internet  might  become  a  concern 
sometime  in  the  future  but  accord- 
ing to  Bockweg,  if  it  does,  the  court 
can  fall  back  to  its  own  phone  lines. 
Security  is  always  a  consideration, 
and  there  is  a  security  "firewall," 
which  shields  the  courts'  computers 
from  direct  access  from  outside. 

Last  September,  the  Judicial  Con- 
ference approved  amendments  to 
the  Federal  Rules  of  Civil  Procedure 
allowing  district  courts  to  accept  fil- 
ings by  electronic  means  as  long  as 
they  are  consistent  with  the  techni- 
cal standards,  if  any,  that  the  Con- 
ference establishes.  Companion 
rules  were  also  approved  for  bank- 
ruptcy and  appellate  courts.  These 
amendments  are  currently  pending 
at  the  Supreme  Court  and  are  sched- 
uled to  become  effective  December 
1,  1996. 

While  it  has  implemented  the 
features  needed  to  manage  maritime 
asbestos  cases,  the  pilot  system  does 
not  provide  all  the  case  managemen 
features  currently  available  through 
the  Integrated  Case  Management 
System,  and  it  was  not  intended  as 
an  alternative  to  the  case  manage- 
ment systems  currently  used  in  the 
courts.  But  the  pilot  program  shows 
that  the  concept  and  the  tools  for 
electronic  filing  work,  and  it  is  help 
ing  the  Ohio  court  solve  a  major 
problem. 


■ 


iree-branch  Conference  Looks  at  Federal-State  Relations 


rhe  second  of  an  on-going  series 
nter-branch  discussions  among 

three  branches  of  federal  govern- 
nt,  along  with  state  representa- 
8B,  was  held  last  month  under  the 
ipices  of  Representative  Henry  J. 
de  (R-IL)  and  Senator  Orrin 
tch  (R-UT).  The  conference  was 
?ropriately  titled,  "Continuing  the 
ilogue:  A  Three-Branch  Confer- 
:e." 

rhe  first  conference,  which  was 
iducted  in  1994,  had  considered 

effect  federalization  of  state  civil 
I  criminal  law  has  on  the  justice 
tern,  and  the  1996  conference 
itinued  that  examination.  Partici- 
its  discussed  the  state  prosecu- 
n  of  federal  crimes,  the  remedial 
wer  of  the  federal  courts  over 
te  institutions  and,  in  a  discussion 

by  Chief  Judge  J.  Clifford 
illace  (9th  Cir.),  the  mission  of  the 
leral  courts.  In  another  session  led 
Chief  Judge  Gilbert  S.  Merritt 
K  Cir.),  participants  explored  the 
leral  Judiciary's  role  in  the  legisla- 
e  process. 

Others  who  participated  in  the 
iference  were  Judges  Stephen  H. 
iderson  (10th  Cir.),  Maryanne 
amp  Barry  (D.  N.J.),  Robert  E. 
wen  (3rd  Cir.),  Wm.  Terrell 
>dges  (M.D.  Fla.),  Barefoot  Sand- 
i  (N.D.  Tex.),  and  Chief  Judge 
chael  M.  Mihm  (CD.  111.).  The  Ju- 
:iary  will  host  the  next  conference, 
ely  to  be  held  sometime  in  1997. 
Attorney  General  Janet  Reno  at- 
ided  the  conference  with  several 
ler  high-ranking  members  of  the 
5.  Department  of  Justice.  In  addi- 
n  to  Hatch  and  Hyde,  Representa- 
es  Charles  T.  Canady  (R-FL.), 
ederick  K.  Heineman  (R-N.C), 
d  Robert  C.  Scott  (D-VA)  at- 
ided.  Participants  also  included 
Tine  M.  Abraham,  district  attorney 
r  the  County  of  Philadelphia; 
?phen  M.  Saland  of  the  New  York 


(L  to  R)  Judge  Stephen  H.  Anderson  (10th  Cir.)  and  Senator  Orrin  Hatch  (R-UT)  greeted 
one  another  at  the  Three-branch  Conference. 


State  Senate;  Morris  L.  Thigpen,  Sr., 
the  director  of  the  National  Institute 
of  Corrections;  New  Mexico  Attor- 
ney General  Tom  Udall;  and 


Reginald  A.  Wilkinson,  director  of 
the  Ohio  Department  of  Rehabilita- 
tion and  Correction. 


JUDICIAL    MILESTONES 


Appointed:  Eugene  M.  Bogen,  as 
U.S.  Magistrate  Judge,  U.S.  District 
Court  for  the  Northern  District  of 
Mississippi,  December  14. 

Appointed:  Todd  J.  Campbell,  as 

U.S.  District  Judge,  U.S.  District 
Court  for  the  Middle  District  of 
Tennessee,  December  27. 

Appointed:  Max  O.  Cogburn  Jr., 

as  U.S.  Magistrate  Judge,  U.S. 
District  Court  for  the  Western 
District  of  North  Carolina, 
December  29. 

Appointed:  Ransey  Guy  Cole  Jr., 

as  U.S.  Court  of  Appeals  Judge, 
U.S.  Court  of  Appeals  for  the  Sixth 
Circuit,  January  2. 

Appointed:  Susan  J.  Dlott,  as  U.S. 
District  Judge,  U.S.  District  Court 


for  the  Southern  District  of  Ohio, 
December  29. 

Appointed:  Kim  M.  Wardlaw,  as 

U.S.  District  Judge,  U.S.  District 
Court  for  the  Central  District  of 
California,  January  3. 

Appointed:  Hugh  Lawson,  as  U.S. 
District  Judge,  U.S.  District  Court 
for  the  Middle  District  of  Georgia, 
December  29. 

Appointed:  John  Thomas  Marten, 

as  U.S.  District  Judge,  U.S.  District 
Court  for  the  District  of  Kansas, 
January  5. 

Appointed:  John  R.  Tunheim,  as 

U.S.  District  Judge,  U.S.  District 
Court  for  the  District  of  Minnesota, 
December  29. 

See  Milestones  on  page 
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Milestones  continued  from  page  7 
Appointed:  Mark  F.  Marshall,  as 
U.S.  Magistrate  Judge,  U.S.  District 
Court  for  the  District  of  South 
Dakota,  January  1 . 

Appointed:  C.  Lynwood  Smith  Jr., 

as  U.S.  District  Judge,  U.S.  District 
Court  for  the  Northern  District  of 
Alabama,  January  4. 

Appointed:  E.  Richard  Webber,  as 

U.S.  District  Judge,  U.S.  District 
Court  for  the  Eastern  District  of 
Missouri,  January  8. 

Elevated:  Magistrate  Judge  Barry 
Ted  Moskowitz,  to  U.S.  District 
Judge,  U.S.  District  Court  for  the 
Southern  District  of  California, 
January  2. 

Elevated:  Judge  John  C.  Shabaz,  to 
Chief  Judge,  U.S.  District  Court  for 
the  Western  District  of  Wisconsin, 
succeeding  Chief  Judge  Barbara  B. 
Crabb,  January  17. 

Elevated:  District  Judge  A.  Wallace 
Tashima,  to  U.S.  Court  of  Appeals 
Judge,  U.S.  Court  of  Appeals  for  the 
Ninth  Circuit,  January  8. 

Senior  Status:  Judge  Frank  X. 
Altimari,  U.S.  Court  of  Appeals  for 
the  Second  Circuit,  January  1. 

Senior  Status:  Judge  David  V. 
Kenyon,  U.S.  District  Court  for 
the  Central  District  of  California, 
October  27. 

Senior  Status:  Judge  Edward 
Rafeedie,  U.S.  District  Court  for 
the  Central  District  of  California, 
January  6. 

Senior  Status:  Judge  Barefoot 
Sanders,  U.S.  District  Court  for 
the-  Northern  District  of  Texas, 
January  1. 


Retired:  Magistrate  Judge  Donald 
P.  Dietrich,  U.S.  District  Court  for 
the  Middle  District  of  Florida, 
January  31. 

Retired:  Chief  Bankruptcy  Judge 
Conrad  B.  Duberstein,  U.S.  District 
Court  for  the  Eastern  District  of 
New  York,  December  31. 

Retired:  Senior  Judge  Martin  F. 
Loughlin,  U.S.  District  Court  for  the 
District  of  New  Hampshire, 
December  4. 

Resigned:  Magistrate  Judge  Robert 
A.  Steinberg,  U.S.  District  Court  for 
the  Southern  District  of  Ohio, 
January  14. 

Deceased:  Senior  Judge  John  A. 
Field  Jr.,  U.S.  Court  of  Appeals  for 
the  Fourth  Circuit,  December  16. 

Deceased:  Senior  Judge  Franklin  T. 
Dupree  Jr.,  U.S.  District  Court  for 
the  Eastern  District  of  North 
Carolina,  December  17. 

Deceased:  Senior  Judge  Roger  D. 
Foley,  U.S.  District  Court  for  the 
District  of  Nevada,  January  7. 

Deceased:  Judge  Okla  Jones  II,  U.S. 
District  Court  for  the  Eastern 
District  of  Louisiana,  January  8. 

Deceased:  Senior  Judge  Samuel  M. 
Rosenstein,  U.S.  Court  of  Inter- 
national Trade,  December  11.  £v^ 
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As  of  February  1, 1996 


Courts  of  Appeals 

Vacancies 

12 

Nominees 

6 

District  Courts 

Vacancies 

39 

Nominees 

24 

Court  of  International  Trade 
Vacancies  0 

Nominees  0 


Courts  with 

"Judicial  Emergencies" 


15 


■ 


lurthouse  Construction  Program  Attracts  Review  and  Recognition 


Several  recent  events  occurred  of 
nificance  to  the  federal  Judiciary's 
irthouse  construction  program. 
;  first  is  the  announcement  by  the 
licial  Conference's  Committee  on 
uritv,  Space  and  Facilities  of  an 
iluation  of  the  U.S.  Courts  Design 
ide  with  the  assistance  of  the  Na- 
ial  Institute  of  Building  Sciences. 
;  second  is  the  resignation,  effec- 
?  March  1, 1996,  of  Roger  Johnson 
administrator  of  the  General  Ser- 
es Administration  (GSA).  The 
rd  and  fourth  are  national  awards 
ognizing  the  Denver,  Colorado, 
irthouse  and  Judge  Douglas  P. 
>odlock  (D.  Mass.). 

Guide  Review 

Over  the  next  four  months,  the 
liciary  will  undertake  a  compre- 
isive  review  of  the  U.S.  Courts 
sign  Guide. 

The  review  will  include  surveys 
judicial  branch  personnel  and  ex- 
'ts  in  the  building  and  construc- 
ts fields,  analysis  and  evaluation 
survey  findings,  and  final  recom- 
■ndations  by  judicial  review 
)ups.  The  review  will  begin  with 
!  compilation  of  a  comprehensive 
tabase  of  individuals — judges, 
art  administrators,  contractors, 
:hitects,  engineers,  and  represen- 
ives  of  professional  organiza- 
ns — who  may  help  identify  key  is- 
es  and  develop  priorities. 
The  Guide,  first  approved  by  the 
iicial  Conference  and  published 
its  present  form  in  1991,  was  de- 
loped  in  a  cooperative  effort  be- 
een  the  Judiciary,  the  GSA,  and  a 
im  of  experts  in  space  planning, 
airity,  acoustics,  mechanical-elec- 
cal  systems,  and  automation,  un- 
r  the  direction  of  the  Institute  and 
e  Judiciary.  Intended  to  be  a  guide 
r  the  cost-effective  construction  of 
S.  courthouses,  it  has  been  peri- 
lically  reviewed  and  amended  by 
e  Judicial  Conference  to  reflect 
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Byron  White  United  States  Courthouse,  Denver,  Colorado 

cost-cutting  initiatives  and  changing 
requirements. 


GSA  Changes 

Last  month,  Roger  W.  Johnson, 
administrator  of  the  GSA,  an- 
nounced his  resignation,  effective 
March  1,  1996.  Johnson  began  his  3- 
year  tenure  developing  a  new  work- 
ing relationship  between  GSA  and 
the  courts.  In  September  1993, 
Johnson  instituted  a  "Time  Out  and 
Review"  initiative  for  the  federal 
building  program  that  halted  con- 
struction on  all  projects  approved 
but  not  yet  under  construction.  In 
announcing  his  resignation,  Johnson, 
a  Republican,  also  said  he  has 
switched  to  the  Democratic  party 
and  will  work  for  the  Clinton  presi- 
dential campaign,  as  he  did  in  1992. 

Design  Awards 

Judge  Douglas  P.  Woodlock  (D. 
Mass.)  is  the  1996  recipient  of  the 
Thomas  Jefferson  Award  for  Public 
Architecture.  The  annual  award,  es- 
tablished by  the  American  Institute 
of  Architects,  recognizes  excellence 
in  architectural  advocacy  and 
achievement.  Woodlock  was  cited 
for  leading  a  series  of  seminars  on 
the  process  and  substance  of  design- 


ing courthouses  and  the  importance 
of  the  highest  quality  of  design  for 
civic  buildings.  Woodlock  has  a 
strong  scholarly  interest  in  architec- 
ture and  the  symbolism  of  the  courts 
and  regularly  lectures  at  the 
Harvard  Graduate  School  of  Design. 

The  restoration  of  the  Byron 
White  United  States  Courthouse  in 
Denver,  Colorado,  by  the  GSA  and 
Michael  Barber  Architecture,  earned 
a  1995  Presidential  Design  Award 
from  the  National  Endowment  for 
the  Arts  (NEA).  The  awards  honor 
exemplary  federal  design  achieve- 
ments and  are  given  every  four 
years  for  works  authorized,  commis- 
sioned, produced,  or  supported  by 
the  federal  government.  The 
courthouse's  preservation,  accord- 
ing to  the  NEA,  "illustrates  a  strat- 
egy that  combines  a  deep  respect  for 
the  past  with  the  thoughtful  integra- 
tion of  totally  new  uses.  ...  It  exem- 
plifies an  innovative  model  for  pre- 
serving this  country's  important 
legacy  of  distinguished  federal 
buildings,  while  updating  them  to 
contemporary  uses."  The  Denver 
courthouse's  exterior,  public  corri- 
dors, and  several  rooms  received  an 
historically  accurate  face-lift  in  1994. 
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Ginsberg  and  Bankruptcy  Review  Commission  Look  Ahead 


Bankruptcy  Judge  Robert  E. 
Ginsberg  (N.D.  III.)  is  the  acting  chair 
of  the  National  Bankruptcy  Review 
Commission,  succeeding  former  Con- 
gressman Mike  Synar,  who  resigned 
December  19,  1995.  Synar  died  last 
month  following  a  long  illness. 

QWhen  was  the  National 
•   Bankruptcy  Review  Com- 
mission formed,  and  what  is  its 
mandate? 

A      The  National  Bankruptcy 
•    Review  Commission  was 
created  by  the  Bankruptcy  Reform 
Act  of  1994.  All  commission  mem- 
bers were  appointed  by  January  of 
1995,  funding  was  received  in  July 
of  1995,  and  the  first  meeting  was 
held  on  October  20,  1995. 

The  charge  to  the  commission  is 
to  (1)  investigate  and  study  issues 
and  problems  relating  to  the  bank- 
ruptcy code;  (2)  evaluate  the  advis- 
ability of  proposals  and  current  ar- 
guments with  respect  to  such  issues 
and  problems;  (3)  prepare  and  sub- 
mit a  report;  and  (4)  solicit  divergent 
views  of  all  parties  concerned  with 
the  operation  of  the  bankruptcy  sys- 
tem. 

QHow  is  the  commission 
•   structured,  and  what  special 
areas  of  expertise  or  interest  do  its 
commissioners  bring  to  the  commis- 
sion? 

A      There  are  nine  commission- 
•   ers,  all  appointed  for  the  life 
of  the  commission.  Three  members 
were  appointed  by  the  President, 
one  each  appointed  by  the  majority 
and  minority  leaders  of  the  House 
and  Senate,  and  two  were  appointed 
by  the  Chief  Justice. 

The  President  also  designates  the 


commission  chair  and  he  selected 
former  Oklahoma  Congressman 
Mike  Synar.  Synar,  who  had  been 
active  in  virtually  every  change  in 
bankruptcy  law  since  the  Bank- 
ruptcy Reform  Act  of  1978,  passed 
away  in  early  January  of  1996,  after 
a  6-month  fight  with  brain  cancer. 
As  with  every  project  he  ever  under- 


bankruptcy  litigation.  Chief  Justice 
Rehnquist  appointed  Judge  Edith  H. 
Jones  (5th  Cir.).  Judge  Jones  had  an 
active  bankruptcy  practice  for  sev- 
eral years  before  being  appointed  to 
the  federal  bench.  I  was  also  ap- 
pointed by  the  Chief  Justice,  and 
Synar  asked  me  to  serve  as  vice- 
chair,  an  appointment  that  was  rati- 


"The  reach  and  effect  of  bankruptcy  is  almost  without  limit 
when  one  considers  the  Orange  County  municipal  bankruptcy, 
mass  tort  cases,  and  airline  bankruptcies,  among  others." 


took,  Mike  Synar  led  the  commis- 
sion with  dignity  and  principle,  and 
we  shall  miss  him  tremendously, 
both  as  a  leader  and  a  friend. 

President  Clinton  also  appointed 
Babette  A.  Ceccotti,  a  New  York  at- 
torney specializing  in  labor  and  pen- 
sion law  and  bankruptcy,  and  Jay 
Alix,  a  CPA  and  turnaround  man- 
agement specialist  based  in  Michi- 
gan, the  only  non-lawyer  on  the 
Commission.  Former  Senate  Major- 
ity Leader  George  Mitchell  ap- 
pointed Jeffrey  J.  Hartley,  who  had 
worked  closely  with  Senator  Howell 
T.  Heflin  on  bankruptcy  legislation 
for  a  number  of  years.  Senator  Bob 
Dole,  then  Senate  Minority  Leader, 
named  James  I.  Shepard,  a  bank- 
ruptcy and  insolvency  tax  consult- 
ant. Former  House  Minority  Leader 
Robert  H.  Michel  chose  M.  Caldwell 
Butler,  a  former  congressman  from 
Virginia  who  was  very  active  in  the 
1978  Bankruptcy  Reform  Act,  and 
who  went  into  bankruptcy  practice 
after  leaving  Congress.  Former 
Speaker  of  the  House  Thomas  Foley 
appointed  John  A.  Gose,  a  Seattle  at- 
torney specializing  in  real  estate  and 


fied  by  the  commissioners  at  their 
first  meeting.  When  Synar  resigned 
from  the  commission  shortly  before 
he  died,  I  became  acting  chair,  and  I 
will  continue  to  serve  in  that  capac- 
ity until  the  President  designates  a 
permanent  chair. 

In  addition,  Synar  appointed  and 
the  commission  confirmed  Elizabeth 
Warren,  who  is  the  Leo  Gottlieb  Pro- 
fessor of  Law  at  Harvard  Law 
School,  as  the  chief  reporter  of  the 
commission.  Based  in  the  commis- 
sion's Washington,  D.C.,  office, 
Jarilyn  Dupont  is  the  executive  di- 
rector and  general  counsel  of  the 
commission,  working  with  a  deputy 
counsel  and  administrative  officer. 

QThe  National  Bankruptcy 
.   Reform  Act  of  1994  was  one 
of  the  most  sweeping  pieces  of 
bankruptcy  legislation  in  the  last  15 
years.  What  areas  of  bankruptcy  will 
the  commission  focus  on  in  the  im- 
mediate future,  and  how  will  these 
areas  be  determined? 


A 


At  its  November  1995 
•    meeting,  the  commission  4 
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ientified  six  general  areas  to  investi- 
ate.  Each  will  be  the  substantive  fo- 
ils of  a  meeting  where  the  commis- 
ion  will  invite  participants  with 
xpertise  in  the  area  to  speak.  These 
reas  are  (1)  bankruptcy  administra- 
on;  (2)  consumer  bankruptcy;  (3) 
nvironmental  issues,  tax,  banking, 
isurance,  regulated  industries,  fu- 
ire  claims,  mass  torts,  Chapter  9;  (4) 
mplovees,  labor,  pensions;  (5)  busi- 
ess  bankruptcy,  partnerships, 
ansnational;  and  (6)  who  can  be  a 
ebtor;  the  role  of  bankruptcy,  and 
ankruptcy  as  commercial  law.  Of 
;>urse,  these  identified  areas  are 
uite  broad  and  the  commission  can- 
ot  hope  to  address  all  elements  of 
ach. 

The  first  topic  addressed  by  the 
ommission  was  bankruptcy  admin- 
itration,  and  this  was  the  focus  of  a 
teeting  on  February  23,  1995,  in 
Washington,  D.C.  The  commission 
all  then  turn  to  the  subject  of  con- 
umer  bankruptcy. 

3.  Do  you  anticipate  the 
•  commission's  role  as  fine- 
uning  or  as  overhauling  the  bank- 
uptcy  system? 

A    .   Minor  tinkering  with  the 
lV  •   provisions  of  the  bankruptcy 
ode  is  something  that  is  addressed 
hrough  the  technical  amendments 
•ill  that  currently  is  moving  through 
-ongress.  While  the  commission  has 
lot  made  a  definitive  statement  on 
his  matter,  the  work  plan  that  the 
ommission  has  laid  out  thus  far  in- 
licates  the  propensity  to  take  more 
»f  a  macro  approach.  Synar  was  of 
he  view  that  Congress'  charge  in- 
ited  the  commission  to  take  a  broad 
ipproach,  looking,  inter  alia,  into 
iow  the  bankruptcy  code  impacts 
he  domestic  economy  and  how  it  af- 
ects  the  role  of  the  United  States  in 
he  world  economy. 


Bankruptcy  judge  Robert  E.  Ginsberg 

by  Congress  with  soliciting  diver- 
gent views  on  the  operation  of  the 
bankruptcy  system.  How  will  the 
commission  accomplish  this  task? 

A.   The  commission  tries  to 
•   maintain  an  active  presence 
in  the  bankruptcy  community  so 
that  it  can  solicit  the  views  of  as 
many  parties  as  possible.  To  this 
end,  it  held  a  public  hearing  in  con- 
junction with  the  National  Confer- 
ence of  Bankruptcy  Judges  on  No- 
vember 1,  1995.  In  addition, 
members  of  the  commission  have  at- 
tended dozens  of  meetings  of  other 
groups  to  report  on  progress  and  to 
exchange  ideas.  The  commission's 
chief  reporter,  with  commission 
staff,  is  putting  together  teams  of  ex- 
perts to  make  submissions  at  the 
public  hearings  and  is  soliciting  the 
view  of  those  in  academia.  The  com- 
mission welcomes  comments  and 
suggestions  from  the  public.  Corre- 
spondence can  be  sent  to  the 
commission's  office  at  One  Colum- 
bus Circle,  N.E.,  Suite  G-350,  Wash- 
ington, D.C.  20002,  or  to  commis- 
sioners directly.  The  commission 
also  can  be  reached  via  e-mail  at 
nbrchq@mail.erols.com 


Q 


The  National  Bankruptcy 
Commission  has  been  tasked 


Q 


.  Congress  has  formed 

•   similar  commissions  in  the 


Representative  Mike  Synar 

past,  and  Congress  continues  to 
carefully  examine  the  bankruptcy 
laws.  Why  is  changing  the  bank- 
ruptcy system  so  important? 

A,   Approximately  one  mil- 
•   lion  bankruptcy  cases  are 
filed  each  year,  involving  billions  of 
dollars  of  debt.  All  commercial 
transactions  are  structured  with 
bankruptcy  implications  in  mind.  To 
this  end,  the  bankruptcy  system 
should  provide  predictability  as  well 
as  economically  efficient  structures 
for  dealing  with  the  consequences  of 
financial  failure  of  various  types  of 
enterprises.  The  reach  and  effect  of 
bankruptcy  is  almost  without  limit 
when  one  considers  the  Orange 
County  municipal  bankruptcy,  mass 
tort  cases,  and  airline  bankruptcies, 
among  others.  Likewise,  in  con- 
sumer cases,  the  bankruptcy  code 
must  balance  the  rights  of  debtors 
and  creditors  in  far  reaching  ways. 
For  example,  the  Bankruptcy  Re- 
form Act  of  1994  overhauled  family 
law  in  such  a  way  to  strengthen  per- 
ceived family  values  in  the  bank- 
ruptcy context — at  the  expense  of 
the  debtor's  fresh  start.  Therefore, 
Congress  has  a  strong  interest  in  cre- 
ating and  maintaining  a  workable 
bankruptcy  system  structure.  £*^ 
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Conference  Will  Submit  Institutional  Response  to  Grassley  Survey 


■ 


Senator  Charles  Grassley  (R- 
Iowa),  chair  of  the  Senate  Judiciary 
Subcommittee  on  Administrative 
Oversight  and  the  Courts,  has  sent  a 
survey  questionnaire  to  all  judges  of 
the  district  courts  and  courts  of  ap- 
peals encouraging  them  to  respond 
individually  to  a  series  of  questions 
relating  to  judicial  administration. 

Chief  Judge  Gilbert  Merritt  (6th 
Cir.),  chair  of  the  Executive  Commit- 
tee of  the  Judicial  Conference,  has 
written  to  Grassley  to  inform  him 
that  in  addition  to  the  individual  re- 
sponses he  will  receive  from  judges, 
the  Conference  will  provide  an  insti- 
tutional response. 

"As  you  know,  the  Judicial  Con- 
ference is  the  official  policy-making 


body  for  the  federal  Judiciary,  and  it 
supervises  the  budget  for  the  federal 
courts,"  Merritt  wrote.  "Tradition- 
ally, when  the  Congress  has  sought 
information,  advice,  reports  or  rec- 
ommendations from  the  Judiciary,  it 
has  directed  its  requests  to  the  Con- 
ference." Merritt  noted  that  although 
the  Executive  Committee  under- 
stands that  Grassley  wants  indiv- 
idual judges  to  answer  his  survey, 
"the  results  of  your  survey  would  be 
more  reliable  and  complete  if  you 
supplement  the  responses  of  the  indi- 
vidual judges  with  Judiciary-wide  in- 
formation." 

Merritt  also  has  sent  a  memo  to  all 
judges  notifying  them  of  the  Execu- 
tive Committee's  action  and  encour- 


aging judges  to  respond  individu- 
ally as  well.  "We  are  hopeful  that 
providing  this  information  will  re- 
sult in  increased  understanding  and 
cooperation  between  Congress  and 
the  federal  Judiciary,"  Merritt  said. 
Late  last  month  Grassley  sent  his 
survey  to  all  active  and  senior  court 
of  appeals  and  district  court  judges. 
The  survey  contains  four  sections 
dealing  with  judicial  administratior 
and  workload,  circuit  conferences, 
outside  work  activities,  and  a  gen- 
eral section.  An  expanded  version 
was  sent  to  chief  judges.  In  his 
memo  that  transmitted  the  survey, 
Grassley  said,  "My  intention  is  to 
begin  a  dialogue  that  will  have  posi 
tive  results." 
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aseload  Increases  Throughout  Judiciary 


U.S.  District  Courts 

Weighted  Filings 

per  Judgeship 


U.S.  Courts  of  Appeals 

Filings  per  3-judge 

Panel 


<^> 


1991-1995 


In  fiscal  year  1995,  filings  of  ap- 
eals,  civil,  criminal  and  bankruptcy 
ises  increased  in  federal  courts  na- 
onwide.  Bankruptcy  filings  rose 
k'er  5  percent  last  year,  civil  filings 
i  the  district  courts  rose  5  percent, 
id  criminal  cases  increased  1  per- 
art.  Appellate  case  filings,  in  par- 


ticular, were  near  record  levels  in 
1995,  for  a  16.4  percent  increase 
since  1991 — nearly  keeping  pace 
with  a  17.8  percent  rise  in  civil  cases 
over  the  last  five  years. 

In  FY  95,  the  number  of  criminal 
defendants  grew  3  percent,  with  the 
See  Filings  on  page  2 
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Cost  Cutting  Guides 
FY  96  Spending  Plan 

The  entire  federal  judicial 
branch  continues  to  focus  its  efforts 
on  reducing  spending  and  ensuring 
that  already  scarce  resources  are 
being  used  as  efficiently  and  effec- 
tively as  possible.  It  is  estimated 
that  the  Judiciary's  various  cost 
consciousness  initiatives  will  result 
in  about  $750  million  in  cost  sav- 
ings and  avoidances  for  fiscal  years 
1995  through  1997,  with  more  than 
$250  million  in  annual  cost  savings 
and  avoidances  in  ensuing  years. 

Chief  Judge  Richard  Arnold 
(8th  Cir.),  chair  of  the  Conference's 
Budget  Committee,  is  expected  to 
present  the  Judiciary's  FY  97  bud- 
get request  to  Congress  later  this 
month.  Arnold  also  will  provide 
further  details  on  judicial  branch 
efforts  to  improve  productivity  and 
efficiency.  The  House  reportedly 
will  act  on  all  13  appropriations 
bills  by  the  end  of  June. 

Last  month,  the  Executive  Com- 
mittee of  the  Judicial  Conference 
gave  final  approval  to  the  financial 
plan  for  the  Judiciary's  Salaries  and 
Expenses  appropriation  for  FY  96. 
Although  the  Executive  Committee 
adopted  an  interim  plan  in  Septem- 
ber, the  process  was  delayed  by 
prolonged  debate  between 

See  Funding  on  page  4 
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Filings  continued  from  page  1 
number  of  drug  crime  defendants 
increasing  5  percent.  And  because 
the  number  of  authorized  judge- 
ships has  remained  unchanged  since 
1990,  the  judicial  workload  at  both 
the  appellate  and  district  court  lev- 
els rose  markedly.  The  total  number 
of  weighted  civil  and  criminal  filings 
per  district  judgeship  has  increased 
16  percent  over  the  last  five  years, 
and  appeals  filings  per  3-judge  panel 
also  increased  16  percent.  Weighted 
case  filings  per  judgeship  account 
for  differences  in  the  time  required 
for  judges  to  resolve  various  types 
of  civil  and  criminal  actions. 

Appeals 

Cases  filed  in  the  12  regional 
courts  of  appeals  rose  nearly  4  per- 
cent in  1995  to  50,072.  That  total  rep- 
resents a  16.4  percent  increase  in 
cases  filed  over  a  5-year  period. 
Original  proceedings,  bankruptcy, 
and  civil  appeals  all  registered  in- 
creases in  filings,  growing  27  per- 
cent, 21  percent  and  6  percent,  re- 
spectively. The  growth  in  civil 


appeals  was  due  primarily  to  an  in- 
crease in  prisoner  petitions  and  em- 
ployment civil  rights  cases,  which 
both  increased  15  percent.  Of  eight 
circuit  courts  of  appeals  reporting 
increases,  the  Fourth  Circuit  re- 
ported the  largest.  Its  30  percent 
jump  in  cases  consisted  largely  of 
prisoner  petitions  and  bankruptcy 
appeals  related  to  a  single  bank- 
ruptcy case.  The  overall  increase  in 
filings  was  reflected  in  a  rise  from 
868  to  899  appeals  filed  per  three- 
judge  panel. 

Nationally,  pro  se  cases  made  up 
40  percent  of  all  appeals  filed  in 
1995,  up  from  38  percent  in  1994, 
with  most  pro  se  litigants  submitting 
prisoner  petition  appeals.  The  num- 
bers of  prisoner  petition  appeals  and 
employment  civil  rights  appeals  in- 
volving pro  se  litigants  rose  14  and 
10  percent,  respectively,  in  1995. 

The  number  of  criminal  appeals 
filed  decreased  5  percent,  due  to 
drops  in  appeals  related  to  drug, 
robbery,  and  fraud  cases.  Drug- 
related  appeals  fell  by  605  cases,  a 
drop  that  appears  to  stem  from  di- 
minishing drug  crime  filings  in  dis- 
trict courts  during  1993  and  1994. 
Administrative  agency  appeals 
fell  2  percent  in  1995,  largely  due  to 
a  52  percent  decline  in  appeals  of  de- 
cisions by  the  Federal  Energy  Regu- 
latory Commission. 

Civil 

In  1995,  U.S.  district  courts  expe- 
rienced a  5  percent  increase  over  the 
previous  year  in  civil  cases  filed, 
representing  an  18  percent  increase 
over  the  last  five  years.  As  a  result, 
filings  per  authorized  judgeship 
jumped  from  364  in  1994  to  383  in 
1995,  the  highest  total  since  1989. 

The  growth  in  civil  cases  was  in 
private  cases  (those  in  which  the 
U.S.  government  is  not  a  party)  per- 
taining to  federal  question  jurisdic- 
tion; that  is,  the  federal  courts'  inter- 
pretation and  application  of  the  U.S. 
Constitution,  acts  of  Congress,  or 


treaties.  Private  federal  question  liti- 
gation filings  increased  13  percent, 
with  the  tripling  of  personal  injury/ 
product  liability  filings.  Most  of 
those  15,000  cases  were  breast  im- 
plant cases  removed  from  state  to 
federal  courts.  Other  increases  in 
private  federal  question  cases  in- 
cluded civil  rights  filings,  which 
were  up  13  percent,  because  civil 
rights  employment  filings  jumped  2 
percent.  Five  U.S.  district  courts 
(S.D.  N.Y.,  S.D.  Tex.,  M.D.  Fla.,  S.D 
Fla.,  and  N.D.  Ga.)  each  reported 
more  than  100  additional  private 
civil  rights  employment  filings  in 
1995.  Court  officials  in  these  dis- 
tricts reported  that  this  growth  in  f: 
ings  was  spread  among  suits  alleg- 
ing sex,  race,  or  age  discrimination 
Private  federal  question  cases  in- 
volving state  prisoner  petitions  als( 
increased  9  percent,  due  to  a  7  per- 
cent rise  in  civil  rights  filings  by 
prisoners.  Four  U.S.  district  courts 
(D.  S.C.,  E.D.  Va.,  W.D.  Va.,  and 
CD.  Calif.)  each  reported  more  the 
150  additional  filings  of  this  type 
in  1995.  These  increases  were   ^ 
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ttributed  to  changes  affecting  in- 
tates,  such  as  the  abolition  of  pa- 
)le,  the  implementation  of  medical 
>payments,  and  interstate  transfer 
rograms. 
Civil  actions  involving  the  U.S.  as 
plaintiff  or  defendant  saw  a  5  per- 
?nt  drop  in  1995  to  43,158  cases. 
'.S.  plaintiff  cases  dropped  because 
f  reductions  in  contract  actions, 
?al  property  actions,  and  forfeiture 
nd  penalty  cases.  There  was  a  2 
ercent  decline  in  the  number  of 
ase.s  in  which  the  U.S.  was  a  defen- 
ant  last  year,  because  of  a  15  per- 
ent  drop  in  social  security  cases. 
his  drop  was  offset  by  a  16  percent 
icrease  in  federal  prisoner  peti- 
10ns,  due  to  a  29  percent  rise  in  mo- 
ions  to  vacate  sentence. 

Criminal 

A  1  percent  increase  in  criminal 
ase  filings  in  1995  might  not  seem 
ignificant,  until  it  is  paired  with  a  3 
•ercent  increase  in  the  number  of 
lefendants.  This  rounds  out  a  pic- 
ure  of  federal  court  cases  of  increas- 
ng  complexity  involving  multiple 


defendants.  Multi-defendant  cases 
have  been  found  to  require  95  per- 
cent more  time  from  judges  per  de- 
fendant than  single  defendant  cases. 
The  rising  complexity  and  the  addi- 
tional time  required  by  federal  sen- 
tencing guidelines  to  disclose 
presentence  reports  and  address  ob- 
jections have  meant  that  the  median 
disposition  time  for  criminal  defen- 
dants, the  period  that  elapses  be- 
tween the  filing  of  a  case  and  its  dis- 
position, has  risen  steadily  over  the 
past  decade.  In  1995,  the  median 
disposition  time  for  criminal  defen- 
dants was  5.7  months,  up  from  the 
median  time  for  the  last  two  years  of 
5.4  months.  For  drug  crime  defen- 
dants, this  period  was  7.8  months. 

Immigration,  fraud,  weapons 
and  firearms,  and  drug  crime  filings 
formed  the  bulk  of  the  national 
criminal  caseload.  Drug  crime  cases 
accounted  for  26  percent  of  all  crimi- 
nal filings  in  1995,  followed  by  fraud 
cases  at  16  percent,  immigration 
cases  at  9  percent,  and  weapons  and 
firearms  cases  at  8  percent. 

Drug  crime  filings  rose  1  percent, 
while  the  number  of  drug  crime  de- 
fendants increased  5  percent.  Immi- 
gration filings  jumped  53  percent 
(up  1,364  cases)  in  1995.  The  growth 
was  due  to  the  impact  of  Operation 
Gatekeeper,  a  Department  of  Justice 
(DOJ)  border  enforcement  program 
along  the  southwestern  U.S.  border. 
Another  DOJ  program,  the  Anti- 
Violent  Crime  Initiative,  may  be  in 
part  accountable  for  a  16  percent  in- 
crease in  weapons  and  firearms 
prosecutions,  a  51  percent  increase 
in  homicide  cases,  and  a  47  percent 
rise  in  juvenile  delinquency  proceed- 
ings. Increased  DOJ  prosecution  of 
health  care  fraud  cases  may  have 
contributed  to  a  5  percent  growth  in 
fraud  cases. 

Bankruptcy 

For  the  fiscal  year  that  ended  on 
September  30, 1995,  883,457  bank- 
ruptcy cases  were  filed  in  federal 
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courts,  for  a  5.5  percent  increase 
over  FY  94.  Filings  increased  in  all 
but  eight  districts  during  1995.  This 
year's  growth  in  bankruptcy  filings 
is  likely  linked  to  the  rise  in  debt  as 
a  percentage  of  personal  income. 

The  rise  in  bankruptcy  filings  pri- 
marily consisted  of  increases  in 
Chapters  7  and  13  cases,  which  grew 
5  and  9  percent,  respectively.  Of  the 
total  number  of  bankruptcy  cases 
filed,  there  were  598,250  Chapter  7 
cases  and  271,650  Chapter  13  cases 
filed.  The  increase  in  total  bank- 
ruptcy filings  was  the  result  of  a  6 
percent  increase  in  non-business  or 
consumer  filings,  which  more  than 
offset  a  slight  drop  in  business  bank- 
ruptcy filings.  The  District  of  New 
Jersey,  the  Eastern  District  of  Vir- 
ginia, and  the  Western  District  of 
Washington  reported  the  largest  nu- 
merical increases,  while  the  Central 
District  of  California  and  the  District 
of  Arizona  reported  the  greatest  de- 
clines in  filings.  &. 
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Chief  Judge  Glenn  Archer  Joins  Executive  Committee 


Chief  Judge  Glenn  L.  Archer,  Jr. 


There  have  been  changes  in  the 
membership  of  the  Executive  Com- 
mittee, the  executive  arm  of  the  Judi- 
cial Conference,  in  the  last  month. 
Chief  Judge  Glenn  L.  Archer  Jr.  (Fed. 
Cir.)  succeeds  Judge  Sam  J.  Ervin,  III 
(4th  Cir.),  whose  term  as  chief  judge 
of  the  circuit  has  expired.  In  addition, 
Judge  J.  Clifford  Wallace  (9th  Cir.) 
stepped  down  as  chief  judge,  effec- 
tive March  1,  1996,  leaving  a  vacancy 
on  the  committee. 

The  7-member  Executive  Commit- 
tee is  chaired  by  Chief  Judge  Gilbert 
S.  Merritt  (6th  Cir.).  Members,  who 
must  also  be  members  of  the  Judicial 
Conference,  are  appointed  by  the 
Chief  Justice  and  serve  an  open  term. 


Judge  Sam  }.  Ervin,  III 


Funding  continued  from  page  1 
Congress  and  the  President  over  the 
appropriations  bill  containing  the 
Judiciary's  funding.  A  resolution 
was  reached  after  the  first  of  the 
year  when  the  Judiciary  was  funded 
through  September  30,  1996,  in  a 
separate  spending  measure.  In  FY 
96,  the  Judiciary  receives  a  5.1  per- 
cent increase  over  the  FY  95  level. 

Typically,  Judiciary  resources  are 
allocated  to  nine  major  areas,  with 
the  bulk  supporting  the  operations 
of  the  courts  of  appeals  and  district 
courts.  (See  charts  on  page  5.)  The 
following  are  some  of  the  key  provi- 
sions in  the  FY  96  spending  plan: 
■   Maintenance  and  some  en- 
hancements to  the  current  automa- 
tion systems  will  be  funded.  Re- 
placement of  obsolete  financial 
systems,  manual  accounting  sys- 
tems, and  incompatible  locally  de- 
veloped systems  will  improve  con- 
trol of  funds  and  accounting 
services.  Modernization  of  the  auto- 
mated jury  management  system  will 
improve  juror  utilization  and  reduce 
costs  associated  with  jury  opera- 


tions. Installation  of  the  Data  Com- 
munications Network  (DCN)  will 
continue,  bringing  the  total  number 
of  DCN  sites  to  182.  Approximately 
82  percent  of  court  staff  Judiciary- 
wide  will  have  access  to  the  DCN. 

■  Full  funding  is  included  for  all 
projected  Criminal  Justice  Act  (CJA) 
representations  during  FY  96.  Post 
Conviction  Defender  Organizations 
will  receive  funds  to  ensure  an  or- 
derly end  to  these  organizations. 
Congress  eliminated  the  PDCOs  but 
provided  funds  to  wind  down  their 
operations  effective  April  1,  1996. 

■  Panel  attorney  rates  will  in- 
crease $5  per  hour  for  work  per- 
formed on  or  after  January  1, 1996, 
in  those  districts  approved  for 
higher  CJA  rates.  The  Conference 
has  approved  a  higher  rate  of  up  to 
$75  an  hour  for  89  of  the  94  districts, 
but  has  had  sufficient  funds  to 
implement  the  rate  in  only  16  of  the 
districts.  The  $5  an  hour  increase 
would  not  affect  these  16  districts, 
but  would  be  put  in  place  in  those 
districts  that  continue  to  operate  un- 
der the  lower  rates.  These  panel  at- 


torneys have  been  paid  at  a  rate  of 
$40  an  hour  for  out-of-court  work 
and  $60  an  hour  for  in-court  work 
since  1984. 

■  Up  to  $529.2  million  is  in- 
cluded to  reimburse  the  General  Se 
vices  Administration  for  the  cost  of 
space  currently  occupied.  The  Con- 
ference is  developing  a  plan  to  con- 
trol growth  in  space  rental  costs  an 
is  implementing  enhanced  space 
management  practices. 

■  Full  funding  has  been  receive 
for  court  security,  including  funds 
for  the  procurement,  installation, 
and  maintenance  of  security  equip- 
ment. Safeguarding  the  courthouse 
and  staff  of  the  federal  Judiciary  is 
high  priority,  especially  in  the  wak 
of  the  Oklahoma  City  bombing  anc 
continued  threats  to  the  safety  of 
federal  judges. 

■  Court  offices  will  be  staffed  a 
reduced  levels,  enabling  the  Judi- 
ciary to  avoid  more  than  $160  mil- 
lion in  operating  costs  in  both  FY  9 
and  FY  96.  $^ 
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iscal  Year  1996  Judiciary  Resources:  How  Are  They  Allocated? 


he  Judiciary's  resources  for  fiscal  year  1996  are  allocated  to 
ine  major  areas,  with  the  bulk  of  resources  supporting  its 
mrts  of  appeals  and  district  courts. 


93% 
ourts  of  Appeals, 
istrict  Courts  and 
ther  Judicial  Services 


7% 
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Supreme  Court 

Court  of  Appeals  for  the  Federal  Circuit 
Court  of  International  Trade 
Administrative  Office  of  the  U.S.  Courts 
Federal  Judicial  Center 
Payments  to  Judiciary  Trust  Fund 
U.S.  Sentencing  Commission 
Violent  Crime  Trust  Fund 


Resources  allocated  to  the 
courts  are  broken  down  into 
support  for  specific  programs. 


85% 
Salaries  and  Expenses 
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10%    Defender  Services 
3%   Court  Security 
2%   Fees  of  Jurors 

and  Commissioners 


52% 
Salaries  and  Benefits  of 
Supporting  Personnel 


The  money  allocated  to  Salaries  and  Expenses  is  further 
divided  with  the  largest  percentage  going  to  salaries  and 
benefits  of  supporting  court  personnel. 


22%  Space  and  Facilities 

1 1  %  Salaries  &  Benefits  of  Judges 

9%  Operating  Expenses 

5%  Automation  and  Technology 

1  %  Other  Programs  and  Reserves 


The  Third  Branch    m   March  1996 


(  .» 


Study  Says  Parole  Commission  Transfer  Costly  and  Ineffective 


Transfer  of  U.S.  Parole  Commis- 
sion functions  to  the  federal  Judi- 
ciary would  be  costly  and  inefficient 
and  would  result  in  a  dilution  of  al- 
ready scarce  judicial  resources,  says 
a  study  conducted  at  the  request  of 
the  two  congressional  appropria- 
tions committees.  The  study  by  the 
U.S.  Parole  Commission  and  the  Ad- 
ministrative Office  assessed  the  fea- 
sibility of  transferring  the  workload 
of  the  Parole  Commission  to  the  Ju- 
diciary by  September  30,  1996. 

Although  the  Sentencing  Reform 
Act  of  1984  eliminated  parole  for  all 
federal  crimes  committed  on  or  after 
November  1,  1987,  the  commission 
was  continued  until  November  1, 
1992,  to  deal  with  parole-eligible  of- 
fenders still  in  the  prison  system. 
Congress  subsequently  extended  the 
commission's  life  until  November 
1997.  In  1995,  a  report  by  the  House 
Committee  on  the  Budget  suggested 
the  elimination  of  the  commission  as 
a  money-saving  measure.  The  Com- 
mittees on  Appropriations  for  both 
the  House  and  the  Senate  acknowl- 
edged that  after  the  sunset  of  the  Pa- 
role Commission  there  would  still  be 
parole-eligible  prisoners  who  require 
continuing  casework  review.  The 
transfer  of  the  commission's  respon- 
sibilities to  the  Judiciary  is  being 
considered  as  a  possible  solution  to 
this  problem. 

Instead  of  eliminating  the  com- 
mission or  transferring  its  functions 
to  the  Judiciary,  the  Department  of 
Justice  has  proposed  a  5-year  exten- 
sion of  the  commission  to  November 
1,  2002.  It  is  projected  that  in  five 
years,  the  number  of  parole-eligible 
inmates  will  diminish  to  2,131,  less 
than  one-third  of  the  current  num- 
ber. During  that  time,  the  commis- 
sion's budget  and  size  would  be 
gradually  reduced,  although  the 
commission's  work  would  continue. 
A  bill,  S.  1507,  adopting  this  ap- 
proach h.is  been  passed  by  the  Sen- 


ate. The  House  intends  to  schedule 
hearings  on  the  bill  in  late  spring. 
The  Judicial  Conference,  following 
the  recommendation  of  the  Federal 
Courts  Study  Committee,  has  en- 
dorsed the  continuation  of  the  Pa- 
role Commission  or  the  creation  of  a 
successor  agency  within  the  execu- 
tive branch. 

Documents  released  by  the  House 
Budget  Committee  suggested  the 
transfer  of  the  commission's  respon- 
sibilities to  the  Judiciary  and  the 
elimination  of  the  commission's  ap- 
propriation as  a  way  to  save  nearly 
$36  million  over  the  next  five  years. 

However,  the  joint  Parole  Com- 
mission/Judiciary study  contends 
that  "transferring  the  parole  func- 
tion from  a  specialized  executive 
branch  agency  with  a  small  staff  to 
hundreds  to  judicial  officers  plus 
support  staff  and /or  thousands  of 
probation  officers  plus  support  staff 
located  throughout  the  U.S.  and  its 
territories,  would  be  extraordinarily 
inefficient  and  costly."  The  follow- 
ing are  some  of  the  anticipated  re- 
sults of  such  a  transfer: 

■  Hearings  and  "record  reviews" 
could  be  assigned  to  the  district 
court  nearest  to  the  prisoner's  facil- 
ity, regardless  of  the  available  judi- 
cial resources.  At  the  end  of  fiscal 
year  1996  there  will  be  approxi- 
mately 6,723  parole-eligible  prison- 
ers, and  in  FY  97,  2,403  parole  hear- 
ings would  be  conducted.  There  are 
more  than  26,000  active  parole  files, 
which  include  persons  not  under  su- 
pervision or  incarcerated  in  federal 
facilities,  i.e.  deported  aliens  still  on 
parole  and  offenders  serving  state 
sentences  with  outstanding  parole 
violation  warrants. 

■  District  judges  would  adjudi- 
cate parole  violations  unless  legisla- 
tion were  enacted  giving  magistrate 
judges  the  authority.  The  commis- 
sion has  established  a  body  of 
guidelines  governing  parole  viola- 


tion behavior  that  have  the  force  of 
law,  which  the  court  would  have  to 
observe  in  revocation  proceedings. 
Application  of  these  guidelines  will 
require  ongoing  training  and  sup- 
port function  for  staff  in  every  dis- 
trict. 

■  Parole  hearings  and  record  re- 
views would  require  either  prisoner 
travel  to  the  courtroom  or  travel  by 
a  judicial  official  to  a  federal  prison, 
with  responsibility  for  prisoner 
transportation  and  security  falling  tc 
the  U.S.  Marshals  Service.  In  FY  97 
this  alone  would  cost  nearly  $14  mil- 
lion, totalling  $41  million  over  the 
next  four  years. 

■  Imposing  the  parole  release 
hearing  function  on  probation  offic- 
ers would  have  a  detrimental  impac 
on  public  safety.  The  additional 
duty  would  reduce  the  time  proba- 
tion officers  have  to  adequately  su- 
pervise offenders  in  the  community 
with  diminished  collection  of  resti- 
tution and  fines,  reduced  drug  test- 
ing, and  less  frequent  monitoring  of 
offenders'  circumstances. 

■  Shifting  prisoner  appeals  from 
the  commission's  National  Appeals 
Board  would  impose  the  expense 
and  burden  of  addressing  prisoner 
complaints  on  the  courts  or  would 
require  the  re-creation  of  another  re 
view  process  to  resolve  prisoner  ap- 
peals. 

Some  congressional  action  is  al- 
most certain,  if  only  because  of 
strong  concern  that  if  the  commis- 
sion is  allowed  to  expire  in  1997, 
with  no  substitute  mechanism  in 
place,  prisoners  could  file  habeas 
corpus  petitions  seeking  release  on 
the  ground  that  their  right  to  a  de- 
termination or  review  of  final  parol 
release  dates  had  been  unconstitu- 
tionally eliminated.  Additionally,  n 
authority  would  exist  to  review  anc 
rescind  the  release  dates  of  inmates 
who  engage  in  misconduct. 
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danced  CHASER  Offers  New  Features 


IS.  district  court  users  of 
ASER  (Chambers  Access  to  Se- 
ed Electronic  Records)  can  now 
orate  three  new  criminal  case  re- 
ts, thanks  to  the  release  of  an  en- 
ced  version  of  the  chambers  case 
nagement  system. 
IHASER,  which  was  developed 
the  Administrative  Office,  lets 
ges  or  chambers  staff  call  up  in- 
idual  cases  and  view  electroni- 
y  stored  docket  sheets.  It  also  al- 
s  users  to  obtain  lists  of  cases  or 
tions  pending,  sorted,  and  in- 
ed  in  a  variety  of  ways.  The  lat- 
enhancement  permits  users  to 
erate  Criminal  Pending  Motions 
>orts,  Criminal  Referred  Motions 
>orts,  and  Criminal  Cases  /Defen- 
ds Reports.  And  while  CHASER 
ays  has  provided  selection 
'ens  for  case  filing  dates,  nature 
uit  codes,  or  cause  of  action  to 
ice  the  query  process  user- 
ndly,  the  new  release  gives  the 
r  more  options  by  providing  a 
ater  variety  of  selection  criteria, 
movements  to  menu  entry  and 
also  have  made  the  system 
ier  to  use.  As  in  the  past,  reports 
readv  within  minutes  and,  at  the 


user's  option,  may  be  either  dis- 
played on  the  screen,  printed,  or 
saved  in  an  electronic  file. 

Presently,  90  district  courts  use 
CHASER.  The  chambers  case  man- 
agement system  was  first  installed 
in  eight  district  courts  in  1992,  but 
Judiciary-wide  fiscal  constraints 
halted  expansion.  However,  the 
growing  availability  of  486-proces- 
sors  in  courts  nationwide  provided 
a  cost-effective  means  of  delivering 
CHASER  to  district  courts,  and 
CHASER's  design  was  revised  to  al- 
low the  system  to  work  with  the 
newly  installed  486s. 

Further  enhancements  to 
CHASER  for  the  district  courts  are 
planned  and  may  include  several 
more  criminal  case  reports  and  a 
calendar  feature.  This  version  is  ex- 
pected later  this  year  or  in  early 
1997.  A  similar  chambers  case  man- 
agement system  also  is  being  devel- 
oped for  bankruptcy  courts  and  will 
be  available  later  this  year. 

For  additional  information  on  the 
CHASER  application,  contact 
Cecilee  Goldberg  in  the  AO's  Office 
of  Judges  Programs  at  (202)  273- 
1804. 


Bankruptcy  Bill 
Marked  Up  in  House 

The  House  Judiciary  Committee 
Subcommittee  on  Commercial  and 
Administrative  Law  has  marked  up 
H.R.  2604  and  referred  the  bill  to 
the  full  committee.  The  bill  would 
create  five  permanent  bankruptcy 
judgeships  and  six  temporary  bank- 
ruptcy judgeships. 

The  District  of  Maryland  would 
receive  one  permanent  bankruptcy 
judgeship,  and  the  Central  District 
of  California  would  receive  four 
permanent  judgeships. 

The  Southern  District  of  Florida, 
the  Eastern  District  of  Michigan,  the 
District  of  New  Jersey,  the  Eastern 
and  Northern  Districts  of  New 
York,  and  the  Eastern  District  of 
Pennsylvania  would  each  receive 
one  temporary  bankruptcy  judge- 
ship. In  these  districts,  the  first  va- 
cancy occurring  in  the  office  of  a 
bankruptcy  judge,  which  occurs  five 
years  or  more  after  the  appointment 
date  of  a  judge,  under  this  legisla- 
tion shall  not  be  filled. 

The  Judicial  Conference  supports 
the  legislation  and  has  testified  in 
favor  of  it. 


arshals  Service  Helps  Judges  Assess  Home  Security  Needs 


lie  U.S.  Marshals  Service 
MS),  which  by  law  is  tasked  with 
protection  of  the  federal  Judi- 
y,  now  is  offering  to  provide 
ges  with  residential  security  ap- 
isals.  Upon  their  request,  judges 
have  a  USMS  representative 
duct  a  physical  security  survey 
heir  home,  after  which  they  will 
?ive  a  report  on  steps  they  can 
e  to  improve  their  home  security. 
\  1994  General  Accounting  Office 
ort  on  judicial  security  noted  that 
ruly  comprehensive  judicial  se- 


curity program  needs  to  consider 
and  evaluate  off-site  as  well  as  on- 
site  security  needs."  The  USMS's 
residential  assessment  may  recom- 
mend low-  to  high-tech  improve- 
ments. While  marshals  can  provide 
a  list  of  vendors  experienced  in  in- 
stalling residential  security  systems 
nationwide,  they  are  just  as  apt  to 
recommend  that  tall  bushes  be 
trimmed  from  around  the  house, 
that  outdoor  lighting  be  installed  to 
improve  detection  of  unwanted  visi- 
tors, or  that  door  locks  be  upgraded. 


In  addition,  cellular  phones,  or 
wireless  voice  communication,  are 
available  to  judges  and  court  per- 
sonnel. Administrative  Office  Direc- 
tor Leonidas  Ralph  Mecham  said,  "I 
have  been  advised  by  the  U.S.  Mar- 
shals Service  that  the  single  most  ef- 
fective enhancement  of  security  for 
federal  judges  outside  of  the  court- 
house is  access  to  instant  communi- 
cation through  cellular  phones  or 
other  wireless  voice  communication 
with  the  Marshals  Service  or  other 
law  enforcement  officers." 
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Siegel  Honored  With  Director's  Award 


Karen  K.  Siegel 

Karen  K.  Siegel,  assistant  director 
for  the  Office  of  the  Judicial  Confer- 
ence Executive  Secretariat  at  the  Ad- 
ministrative Office,  is  the  recipient 
of  the  Director's  Distinguished  Ser- 


vice Award.  Presentation  of  the 
award  was  made  last  month  by  AO 
Director  Leonidas  Ralph  Mecham  at 
a  meeting  of  the  agency's  senior 
staff.  It  is  the  AO's  highest  executive 
level  award  and  has  been  given  only 
four  times  in  the  last  decade. 

The  award  recognizes  Siegel's 
professional  achievements  and  her 
exceptional  service  to  the  AO  since 
1982,  the  year  she  joined  the  AO  as 
special  assistant  to  the  deputy  direc- 
tor. Siegel  has  headed  the  Executive 
Secretariat  since  1987.  The  award 
cites  her  commitment  to  excellence 
combined  with  a  personal  warmth 
and  spirit,  noting  also  that,  "It  is  be- 
cause of  Karen's  expertise,  the 
breadth  of  her  institutional  knowl- 
edge, her  attention  to  detail  and  her 
extraordinary  intellectual  ability  that 
the  Director  can  be  confident  that 
the  Judicial  Conference  committee 
staff  work  is  of  the  highest  caliber." 
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JUDICIAL    MILESTONES 


Appointed:  Bruce  D.  Black,  as  U.S. 
District  Judge,  U.S.  District  Court  for 
the  District  of  New  Mexico,  January 
18. 

Appointed:  Patrick  Michael  Duffy, 

as  U.S.  District  Judge,  U.S.  District 
Court  for  the  District  of  South 
Carolina,  December  27. 

Appointed:  James  G.  Glazebrook, 

as  U.S.  Magistrate  Judge,  U.S. 
District  Court  for  the  Middle  District 
of  Florida,  February  1. 

Appointed:  Barbara  S.  Jones,  as  U.S. 
District  Judge,  U.S.  District  Court  for 
the  Southern  District  of  New  York, 
January  22. 


Appointed:  Stephen  M.  Orlofsky, 

as  U.S.  District  Judge,  U.S.  District 
Court  for  the  District  of  New 
Jersey,  February  5. 

Elevated:  Bankruptcy  Judge 
Bernice  Bouie  Donald,  to  U.S. 

District  Judge,  U.S.  District  Court 
for  the  Western  District  of  Tennes- 
see, January  22. 

Elevated:  Judge  Proctor  Hug,  to 

Chief  Judge,  U.S.  Court  of  Appeals 
for  the  Ninth  Circuit,  succeeding 
Chief  Judge  J.  Clifford  Wallace, 
March  2. 

Elevated:  Bankruptcy  Judge 
Bernard  Markovitz,  to  Chief 


Bankruptcy  Judge,  U.S.  Bankruptcy 
Court  for  the  Western  District  of 
Pennsylvania,  succeeding  Chief 
Bankruptcy  Judge  Warren  W.  Bent 
January  8. 

Resigned:  Magistrate  Judge  Ann 
Yalman,  U.S.  District  Court  for  the 
District  of  New  Mexico,  January  31 

Senior  Status:  Chief  Judge  Paul  G 
Hatfield,  U.S.  District  Court  for  th; 
District  of  Montana,  February  9. 

Senior  Status:  Judge  Cecil  F.  Pool 

U.S.  Court  of  Appeals  for  the  Nint 
Circuit,  January  15. 
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ilia  Legislation  Impacts  Federal  Courts 


Congress  has  passed  a  bill  that 
aid  open  federal  courts  to  a  civil 
ledy  tor  property  confiscated 
n  U.S.  nationals  by  the  Cuban 
eminent.  The  legislation  was 
»ed  into  law  on  March  12,  1996. 
Judicial  Conference  has  not 
mi  a  position  on  the  Cuba  mea- 

"he  Cuban  Liberty  and  Demo- 
ic  Solidarity  (LIBERTAD)  Act 
vides  that  any  person  who  traffics 
>roperty  confiscated  by  the  Cuban 
ernment,  shall  be  liable  to  the 
national  who  owns  the  claim  to 
h  property  in  an  amount  equal  to 
value  of  the  property,  plus  inter- 
court  costs  and  reasonable  attar- 
s' fees.  To  bring  the  action  in  fed- 
court,  the  claim  must  meet  a 
,000  amount  in  controversy 
>shold,  exclusive  of  interest.  U.S. 
onals  are  defined  as  U.S.  citizens 
my  other  legal  entity  organized 
ler  the  laws  of  the  United  States 
mv  state,  and  which  has  its  princi- 
place  of  business  in  the  U.S. 


According  to  the  conference  re- 
port, the  purpose  of  this  civil  remedy 
is,  in  part,  to  discourage  persons  and 
companies  from  engaging  in  com- 
mercial transactions  involving  con- 
fiscated property,  and  in  so  doing,  to 
deny  the  Cuban  government  capital 
generated  by  such  ventures. 

It  is  anticipated  that  the  legislation 
will  bring  a  significant  number  of 
new  filings  into  federal  courts,  in- 
cluding at  least  some  of  the  5,911 
claims  currently  pending  before  the 
Foreign  Claims  Settlement  Commis- 
sion (FCSC).  The  bill  permits  indi- 
viduals who  were  not  U.S.  citizens  at 
the  time  the  property  was  confis- 
cated to  file  claims  under  this  new 
civil  cause  of  action.  However,  U.S. 
nationals  who  were  eligible  to  file  a 
claim  with  the  FCSC  and  failed  to  do 
so,  or  who  were  previously  denied 
certification  by  the  FCSC,  are  pre- 
cluded from  filing  suit  under  this 
new  civil  action. 

The  effective  date  of  the  Title  III 
provision  is  August  1,  1996,  with  an 


additional  3-month  waiting  period. 
However,  individuals  who  were  not 
eligible  to  file  claims  with  the  FCSC, 
but  are  eligible  to  file  Title  III  actions, 
may  not  bring  such  actions  before 
the  end  of  the  2-year  period  begin- 
ning on  the  date  of  the  enactment  of 
the  act. 

Additionally,  the  legislation  per- 
mits courts  to  appoint  a  special  mas- 
ter to  make  determinations  on  the 
amount  and  ownership  of  a  claim, 
and  provides  that  the  Judicial  Con- 
ference shall  establish  a  uniform  fee 
to  be  imposed  upon  the  plaintiff  or 
plaintiffs  in  each  action  to  recover 
the  costs  to  the  courts. 

The  President  will  have  the  au- 
thority to  suspend  the  effective  date 
under  specific  conditions,  although 
the  conferees  on  the  legislation  indi- 
cate that  it  is  their  view  that,  under 
current  circumstances,  the  President 
could  not  in  good  faith  meet  the  cri- 
teria for  suspension.  It  is  not  ex- 
pected that  there  will  be  any  impact 
on  judicial  resources  until  FY  97. 


id  J.  Barram  Tapped  to  Head  GSA 


)avid  J.  Barram,  former  deputy 
•etary  of  commerce,  is  the  new 
ng  administrator  of  the  General 
rices  Administration  (GSA). 
ram  succeeds  Roger  Johnson, 
3  resigned  March  1,  1996. 
sident  Clinton  announced  his 
■ntion  to  nominate  Barram  as 
ninistrator  last  month. 
Jarram  is  a  businessman  who 
les  to  the  GSA  with  extensive 
erience  in  the  private  sector, 
inly  with  high  technology  firms 
h  as  Hewlett-Packard,  Apple, 
I  Silicon  Graphics.  He  has  been 
>uty  secretary  of  commerce  at  the 
'•  Department  of  Commerce  since 
3.  He  is  a  member  of  the 


President's  Management  Council, 
and  chaired  the  task  force  that 
developed  the  U.S.  Business  Advi- 
sor, a  state-of-the-art  electronic 
connection  between  American 
business  and  government. 

"GSA  is  one  of  the  places  where 
government  can  and  should  use 
good  business  practices,"  said 
Barram,  "like  a  strong  emphasis  on 
customer  service  and  efficiency. 
Under  Roger  Johnson,  GSA  has 
become  a  leader  in  the  new  culture 
of  constant  reinvention  that  must 
exist  in  all  of  America's  organiza- 
tions. I  am  eager  to  carry  on  that 
mission." 


JUDICIAL  BOXSCORE 

As  of  March  1,1996 

Courts  of  Appeals 

Vacancies 

12 

Nominees 

6 

District  Courts 

Vacancies 

41 

Nominees 

24 

Court  of  International  Trade 

Vacancies 

0 

Nominees 

0 

Courts  with 

"Judicial  Emergencies" 

15 
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INTERVIEW 


ABA  President  Roberta  Cooper  Ramo  Pursues  Multiple  Goals 


The  current  president  of  the  Ameri- 
can Bar  Association,  Roberta  Cooper 
Ramo,  has  practiced  law  since  1967, 
concentrating  her  practice  in  the  areas 
of  business  law,  real  estate,  and  health 
law.  She  is  a  shareholder  in  the  Albu- 
querque, New  Mexico,  law  firm  of 
Modrall,  Sperling,  Roehl,  Harris  and 
Sisk. 


Q 

office? 


#  As  ABA  president,  what 

•  were  your  goals  as  you  took 
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A#  You  run  for  the  presidency 
•  of  the  ABA  with  a  certain 
set  of  goals  you  hope  to  achieve. 
You  arrive  and  find  challenges  you 
never  anticipated.  In  my  case,  that 
was  definitely  true  when  I  ran.  It 
never  occurred  to  me  I  would  be 
fighting  for  the  survival  of  the  Legal 
Services  Corporation  or  facing  118 
amendments  to  the  Constitution  that 
have  been  introduced  in  the  U.S. 
Congress,  among  which  was  one  to 
do  away  with  lifetime  tenure  of  fed- 
eral judges. 

I  still  hope  to  make  the  ABA  far 
more  friendly  to  its  members,  so 
that  every  person  who  joins  the 
ABA  is  a  better  lawyer  or  judge  for 
having  done  so.  I'm  anxious  to  em- 
phasize that  we  need  many  more 
judges  in  the  ABA.  We're  very  lucky 
right  now  because  we  have  on  our 
board  of  governors  Marvin  E.  As- 
pen, who  is  the  chief  judge  in  the 
Northern  District  of  Illinois.  And 
Judge  Deanell  Tacha  is  the  chair  of 
the  Judicial  Administration  Divi- 
sion. Their  perspectives  have  been 
important  in  a  variety  of  ways. 

Another  area  that  is  important  to 
me  is  the  negative  view  many 
Americans  have  of  lawyers  and  the 
law.  This  is  a  product  of  the  public's 


poor  education  about  the  judicial 
system.  I'm  also  interested  in  the  is- 
sue of  domestic  violence.  I've  found 
that  victims  of  domestic  violence  in 
many  parts  of  our  country  are  very 
poorly  treated,  and  the  problem  is 
so  complex  that  it  requires  a  very 
broad  social  contract  among  all  pro- 
fessionals, including  physicians,  po- 
lice, social  workers,  and  lawyers. 


gress  about  how  important  it  is  to 
make  sure  that  everyone  under- 
stands and  respects  the  lines  be- 
tween the  three  branches  of  govern- 
ment. 

Q,  The  ABA  was  particularly 
•  supportive  of  the  federal 
Judiciary's  FY  96  appropriation. 
Could  you  tell  us  about  your  efforts 


"We  are  committed  to  doing  everything  we  can  to  make  sure  the 
federal  Judiciary  and  state  court  judges  are  paid  enough  so  that  we 
can  get  good  people  to  come  to  the  bench  and  to  stay  on  the  bench." 


Q 


,   At  the  recent  mid-year 
•  meeting  of  the  ABA's  House 
ofDelegates,  were  there  resolutions 
passed  of  particular  interest  to  the 
federal  Judiciary? 

A     We  passed  a  resolution  that 
•  says,  "Resolved  that  the 
American  Bar  Association  opposes 
Congressional  initiatives  that  in- 
fringe upon  the  separation  of  pow- 
ers between  the  Congress  and  the 
courts  and  has  the  potential  to  in- 
hibit the  independence  of  the  Judi- 
ciary." I  don't  think  any  of  us  ever 
thought  we  would  be  faced  with  a 
situation  in  which  having  a  specific 
policy  on  that  very  basic  part  of 
democratic  life  in  the  United  States 
would  be  necessary.  But  we  were 
concerned  about  Senator  Grassley's 
questionnaire,  and,  based  upon  the 
Chief  Justice's  response,  the  ABA 
felt  that  it  was  important  to  express 
itself  clearly,  which  the  House  of 
Delegates  did  in  a  unanimous  vote. 
The  vote  gives  us  far  more  effective 
lobbying  power  in  talking  to  Con- 


A#  I  believe  no  one  had  thougl 
•  through  the  impact  of  clos- 
ing the  courts,  the  impact  of  having 
accused  felons  let  loose  because  of 
the  Speedy  Trial  Act.  The  ABA 
could  point  out  to  Congress  the 
enormous  negative  implications  of 
what  Congress  was  doing.  There 
was  an  immediate  response,  and  I 
was  appreciative,  as  were  the  fed- 
eral judges. 

Q#  As  we've  seen  this  past 
•  year,  high  profile  cases  test 
the  court  system.  Is  there  anything 
the  ABA  is  doing  to  assist  partici- 
pants in  these  types  of  cases  in  fed- 
eral courts? 


A     We  have  established  a  mai 
•  velous  new  mentor  pro- 
gram, chaired  by  Judge  William  M 
Hoeveler  of  the  District  Court  for 
the  Southern  District  of  Florida. 
We've  pulled  together  first  rate 
people  who  have  been  involved  in 
cases  where  there  was  enormous  ! 
media  interest.  They  serve  as  an  ^ 
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isory  group  for  judges  and  law- 
s  who  find  themselves  in  similar 
lations.  These  cases  are  not  only 
ionallv  important  cases,  but  also 
?s  that  are  high  profile  within  a 
:rict. 

)n  Judge  Hoeveler's  committee 
South  Carolina  Circuit  Court 
ge  William  L.  Howard  Sr.,  who 
sided  in  the  Susan  Smith  case;  E. 
:hael  McCann,  the  prosecutor  in 
Jeffrey  Dahmer  case  and  the  ini- 
tiate past  chair  of  the  ABA 
minal  Justice  Section;  Linda  A. 
-stein,  a  Manhattan  prosecutor 
rj  heads  the  sex  crimes  unit  of  the 
rict  attorney's  office;  federal 
secutor  Eric  H.  Holder  Jr.;  Barry 
eck,  a  defense  lawyer;  Neal  R. 
net,  defense  lawyer  in  the 
reiga  case  and  other  high  profile 
is;  Bruce  D.  Collins,  general 
nsel  for  C-SPAN;  and  Nan  R. 
Ian,  who  represented  a  man  on 
th  row  in  Illinois  for  12  years  and 
ved  someone  else  had  actually 
imitted  the  crime.  In  addition, 
have  two  ethics  experts, 
)ffrey  Hazard,  the  head  of  the 
lerican  Law  Institute  and  a  fac- 
r  member  of  the  University  of 
insylvania;  and  Burnele  V. 
veil,  the  past  chair  of  the  ABA 
riding  committee  on  Professional 
cipline  and  dean  of  the  School  of 
v,  University  of  Missouri  at  Kan- 
City. 

Phey  are  not  going  to  consult  on 
facts  of  the  case  or  the  law,  but 
ge  Hoeveler  will  put  together  on 
mfidential  basis  a  team  who  can 
ak  to  the  judge  and  the  lawyers 
olved  in  the  case  and  help  them 
h  some  of  the  issues.  They  can 
?t  as  a  group  or,  if  they're  more 
ifortable,  individually.  The 
up  will  be  putting  together  a  se- 
i  of  guidelines,  but  they're  avail- 
?  for  help  right  now. 

),  The  ABA's  Standing  Com- 
•   mittee  on  the  Federal  Judi- 
y  reviews  every  federal  judicial 


Roberta  Cooper  Ramo 

nominee.  What  are  some  of  the 
problems  or  issues  the  committee 
has  faced,  and  will  face  as  the  104th 
Congress  ends  and  a  presidential 
election  begins? 

A#   At  our  mid-year  meeting, 
•   we  had  a  superb  day-long 
program  on  the  federal  judicial 
nomination  process  and  the  qualities 
we  need  to  be  looking  for  in  federal 
judges  who  will  be  sitting  in  the  next 
century.  For  the  program,  we  had 
Republicans  and  Democrats,  people 
who  had  been  in  the  White  Houses 
since  the  Kennedy  Administration, 
people  who  had  worked  for  the  Sen- 
ate Judiciary  Committee,  and  Su- 
preme Court  reporters.  At  the  end 
of  the  day,  everyone  agreed  that, 
with  probably  one  exception,  the 
process  works  very  well.  And  the 
exception  was  that  it  seemed  to  take 
too  long,  particularly  for  the  district 
judge  slots,  where  often  we  have 
people  left  hanging  for  over  a  year. 
It  is  not  the  ABA  committee  that 
takes  long.  We  do  our  work  in  30 
days  unless  there  is  a  problem,  in 
which  case  we  notify  everybody  and 
occasionally  it  takes  another  30 
days.  I  think  the  ABA  committee 
works  superbly.  Although  people 
raise  questions  from  time  to  time,  I 
cannot  imagine  that  the  American 


public  does  not  want  to  know  how 
the  profession  views  a  judicial  nomi- 
nee who  will  have  lifetime  tenure  on 
the  federal  bench.  I  believe  the  com- 
mittee behaves  in  a  fair  way  and 
that  the  reporting  is  appropriate.  It 
is  appropriate  to  look  at  the 
committee's  criteria  from  time  to 
time. 

My  personal  view  is  that  in  put- 
ting together  nominations  for  our 
courts  of  appeals  and  the  Supreme 
Court,  it  is  very  important  that  those 
courts  really  are  the  people's  court 
in  the  sense  that  there  not  be  a  re- 
quirement that  you  be  a  federal 
judge  to  advance.  I  think  that  it  is 
important  to  have  people  who've 
had  district  court  experience,  but  I 
long  for  the  day  when  we  also  el- 
evate directly  to  those  benches,  law- 
yers who've  been  in  private  practice. 
It  happens  occasionally,  and  it  is  a 
very  important  voice  that  needs  to 
be  heard  on  those  courts. 

Q.  Federal  judges  have  not  re- 
•   ceived  a  pay  raise  in  three 
years.  Is  the  ABA  concerned  about 
how  this  impacts  the  courts? 

A#   Absolutely.  We  are  commit- 
•   ted  to  doing  everything  we 
can  to  make  sure  the  federal  Judi- 
ciary and  state  court  judges  are  paid 
enough  so  that  we  can  get  good 
people  to  come  to  the  bench  and  to 
stay  on  the  bench.  I've  written  Sena- 
tor Heflin  to  encourage  him  in  sepa- 
rating pay  raises  for  the  federal  Judi- 
ciary from  Congress'  so  that  the 
cost-of-living  raises,  which  the  rest 
of  the  federal  government  gets,  will 
be  given  to  judges.  The  ABA  is  100 
percent  behind  making  sure  that  at 
the  least  federal  judges  get  cost-of- 
living  raises.  £L 
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Gilchrest  and  Committee  Chairs  Discuss  Courthouse  Construction 


!  m 


(L  to  R)  Judge  Owen  Forrester  (N.D.  Ga.),  chair  of  the  Judicial  Conference  Committee  on 
Automation  and  Technology;  Representative  Wayne  T.  Gilchrest  (R-MD);  and  Judge  Robert 
E.  Cowen  (3d  dr.),  chair  of  the  Conference  Committee  on  Security,  Space  and  Facilities, 
recently  met  on  Capitol  Hill  to  discuss  federal  courthouse  construction.  Representative 
Gilchrest  is  chair  of  the  House  Committee  on  Transportation  and  Infrastructure's 
Subcommittee  on  Public  Buildings  and  Economic  Development. 
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Judicial  Conference  honored  the  members  of  its  Long  Range  Planning  Committee  at  a 
rtion  held  at  the  Supreme  Court.  They  are  (L  to  R)  Judge  Wilfred  Feinberg  (2d  dr.); 
f  Judge  Sarah  Evans  Barker  (S.D.  bid.);  fudge  Elmo  B.  Hunter  (W.D.  Mo.);  Bankruptcy 
e  A.  Thomas  Small  (E.D.  N.C);  fudge  Otto  R.  Skopil,  Jr.  (9th  dr.),  chair  of  the 
nittee;  fudge  Harlington  Wood,  Jr.  (7th  dr.);  Judge  Edward  R.  Becker  (3d  dr.);  fudge 
s  Lawrence  King  (S.D.  Fla.);  and  Magistrate  Judge  Virginia  M.  Morgan  (E.D.  Mich.). 


"he  Judicial  Conference  last 

ith  approved  a  resolution  stating 

"Each  court  of  appeals  may  de- 
!  for  itself  whether  to  permit  the 
ng  of  photographs  and  radio  and 
vision  coverage  of  appellate  ar- 
lents,  subject  to  any  restrictions 
tatutes,  national  and  local  rules, 

such  guidelines  as  the  Confer- 
e  may  adopt." 
rt  addition,  the  Conference  voted 


to  strongly  urge  each  circuit  judicial 
council  to  adopt  pursuant  to  28 
U.S.C.  §  332(d)(1)  an  order  reflecting 
the  Conference's  September  1994  de- 
cision not  to  permit  the  taking  of 
photographs  and  radio  and  televi- 
sion coverage  of  proceedings  in  U.S. 
district  courts.  The  Conference  also 
voted  to  strongly  urge  circuit  judi- 
cial councils  to  abrogate  any  local 
See  Conference  on  page  2 
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Oklahoma  City 
Remembers 

April  19  will  be  much  different 
than  last  year  in  Oklahoma  City. 
There  will  be  no  emergency  rescue 
crews,  or  ambulances,  or  fire- 
fighters. No  one  looking  for  a  lost 
family  member  or  friend.  No  sirens 
or  smoke.  On  April  19,  the  mem- 
bers of  the  Oklahoma  City  court 
family  will  gather  with  the  families 
of  victims  and  survivors  for  a  me- 
morial service  where  the  Alfred  P. 
Murrah  Building  once  stood  to 
commemorate  a  day,  exactly  a  year 
ago,  when  a  bomb  destroyed  the 
building  and  shook  the  entire  na- 
tion. 

"The  court  is  functioning  as  nor- 
mally as  ever,  and  we're  pulling  to- 
gether, working  hard,"  said  Chief 
Judge  David  L.  Russell  (W.D. 
Okla.).  "But  that  doesn't  mean  we 
aren't  aware  of  the  tragedy.  It  looks 
like  Beirut  out  the  courthouse's 
north-facing  windows.  We  see  the 
boarded  up  buildings,  the  Murrah 
Building  site.  They  are  a  stark  re- 
minder of  a  very  traumatic  event." 

Located  across  a  plaza  from  the 
Murrah  Building,  the  courthouse 
and  the  Old  U.S.  Post  Office  Build- 
ing just  behind  the  courthouse,  sus- 
tained no  major  structural  damage 
from  the  blast  that  destroyed  the 
federal  building  a  year  ago.  At  the 
See  Oklahoma  City  on  page  6 
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Conference  continued  from  page  1 
rules  of  court  that  conflict  with  this 
decision,  pursuant  to  28  U.S.C.  § 
2071(c)(1). 

At  its  September  1990  session,  the 
Judicial  Conference  established  a 
cameras  in  court  pilot  program  for 
civil  cases  only  in  two  courts  of  ap- 
peals and  six  district  courts.  At  its 
September  1994  meeting,  the  Confer- 
ence declined  to  expand  the  experi- 
ment, citing  the  intimidating  effects 
cameras  may  have  on  some  wit- 
nesses and  jurors.  The  cameras  in 
court  pilot  program  concluded  on 
December  31,  1994. 

In  other  action,  the  Conference: 

■  Agreed  to  reduce  the  75  cents 
per  minute  fee  for  electronic  public 
access  to  court  data  to  60  cents  per 
minute.  In  the  federal  Judiciary's 
1990  appropriations  act,  Congress  di- 
rected the  Judicial  Conference  to  pre- 
scribe and  collect  fees  for  access  to 
information  available  through  auto- 
matic data  processing  equipment. 
The  law  further  requires  that  the  fees 
be  used  to  pay  for  the  expenses  in- 
curred in  providing  electronic  public 
access  services.  At  its  March  1991 
meeting,  the  Conference  established 
a  fee  of  $1  per  minute.  In  March 
1995,  the  Conference  reduced  the  fee 
to  75  cents  per  minute. 

■  Endorsed  videoconferencing  as 
a  viable  optional  case  management 
tool  in  civil  prisoner  rights  pretrial 
proceedings,  and  authorized  the  ex- 
penditure of  funds  to  expand  the 
videoconferencing  program  of  such 
cases  in  district  courts  that  meet  es- 
tablished criteria.  In  recent  years,  the 
Conference  has  endorsed  the  use  of 
videoconferencing  technology  to  re- 
duce cost  and  delay  in  civil  proceed- 
ings. The  Eastern  District  of  Texas, 
the  Western  District  of  Missouri,  and 
the  Middle  District  of  Louisiana  have 
been  using  videoconferencing  for 
prisoner  civil  rights  proceedings,  and 
the  Western  District  of  Texas  has 
used  videoconferencing  to  conduct 
certain  routine  bankruptcy  proceed- 


ings. Overall,  the  pilot  programs 
were  considered  a  success  by  the 
participating  judges  and  courts,  and 
demonstrated  that  videoconferencing 
has  the  potential  to  offer  net  benefits 
to  courts,  depending  on  workload 
and  business  practices. 

■  Authorized  the  transmittal  to 
Congress  of  a  request  to  convert  tem- 
porary judgeships  to  permanent 
judgeships  in  the  Northern  District  of 
New  York,  Eastern  District  of  Vir- 
ginia, Southern  District  of  Illinois, 
Eastern  District  of  California,  and 
Northern  District  of  Alabama.  The 
Conference  also  authorized  transmit- 
tal to  Congress  of  a  request  to  extend 
the  temporary  judgeships  for  five 
years  in  the  Northern  District  of 
Ohio,  Central  District  of  Illinois, 
Eastern  District  of  Missouri,  District 
of  Nebraska,  District  of  Hawaii,  and 
District  of  Kansas. 

■  Agreed  to  include  in  its  biennial 
survey  of  judgeship  needs,  reviews 
of  the  need  to  eliminate  judgeship 
positions  or  leave  judgeships  un- 
filled, and  communicate  to  Congress 
any  recommendations  regarding 
eliminations  along  with  requests  for 
additional  judgeships.  The  Confer- 
ence also  voted  to  urge  Congress  to 
continue  filling  vacancies  as  they  oc- 
cur and  act  on  judgeship  require- 
ments— including  the  need  to  in- 
crease or  decrease  the  number — as  a 
total  package.  In  January  1995,  the 
Conference  transmitted  to  Congress 
draft  legislation  to  create  20  addi- 
tional temporary  court  of  appeals 
judgeships,  and  18  permanent  and 
five  temporary  district  court  judge- 
ships. 

■   Adopted  a  courthouse  rent  re- 
duction and  cost  containment  plan. 
Rent  costs  account  for  a  significant 
and  growing  portion  of  Judiciary  ex- 
penditures. In  FY  96  the  Judiciary 
will  pay  more  than  $500  million — 19 
percent  of  its  Salaries  and  Expenses 
appropriation — to  the  General  Ser- 
vices Administration  for  rent.  If  rent 
payments  continue  to  increase,  the 


Judiciary  will  be  unable  to  afford  to 
fund  the  courts  at  already  reduced 
personnel  levels  and  also  pay  its  renl 
The  space  plan  was  developed  by  thi 
Conference's  Committee  on  Security 
Space  and  Facilities  in  conjunction 
with  its  Budget  Committee's 
Economy  Subcommittee,  judges,  anc 
court  advisory  groups.  Among  the 
provisions  contained  in  the  plan  are 
limit  on  the  percentage  increase  in 
growth  in  rental  costs;  a  ceiling  on 
the  amount  of  space  occupied 
throughout  each  circuit;  and  a  re- 
evaluation  of  all  projects,  including 
courthouses  now  being  designed  or 
under  construction,  to  determine  if  I 
space  currently  planned  can  be  de- 
leted. 

■  Agreed  to  inform  House  and 
Senate  leadership  that  proposed 
amendments  pertaining  to  closed  cii 
cuit  televising  of  certain  criminal  pr< 
ceedings,  if  enacted,  should  be 
modified  to  remove  any  prohibition 
relating  to  the  expenditure  of  appro 
priated  funds  and  that  any  require- 
ment that  courts  order  closed  circui 
televising  of  criminal  proceedings 
should  be  made  discretionary  to  the 
judge. 

■  Referred  to  its  Criminal  Law 
Committee  the  Attorney  General's 
proposal  for  universal  pretrial  drug 
testing  and  instructed  the  committe 
to  report  back  expeditiously  to  the 
Executive  Committee,  which  was  ai 
thorized  to  act  for  the  Conference  o 
the  matter.  In  December  1995,  Presi 
dent  Clinton  forwarded  a  memorar 
dum  to  the  Attorney  General  direct 
ing  her  to  develop  a  ".  .  .universal 
policy  providing  for  drug  testing  oi 
all  federal  arrestees  before  decision 
are  made  on  whether  to  release  the 
into  the  community  pending  trial." 
mid -February,  the  Attorney  Genera 
sought  input  from  the  Judiciary.  Vc 
proposal  potentially  would  have  a 
significant  impact  on  the  Judiciary': 
budget.  While  the  issue  is  being  stu 
ied  further  by  the  Criminal  Law 

See  Conference  cm  pagi 
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eception  Honors  Long  Range  Planning  Committee 


to  R)  Chief  justice  William  H.  Rehnquist,  Judge  Otto  R.  Skopil  Jr.  (9th  dr.), 
I  AO  Director  Leonidas  Ralph  Mecham 
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(o  /O  J»dge  /osep/j  H.  Rodriguez  (D.  N.J.),  Judge  Robert  E.  Cowen  (3d 
:),  and  Chief  Judge  John  Garrett  Penn  (D.  D.C.) 


(L  to  R)  Chief  Judges  Stephanie  Seymour  (10th  Cir.) 
and  Juan  R.  Torruella  (1st  Cir.) 


to  R)  Justice  Antonin  Scalia,  Retired  Justice  Byron  White,  and  Chief  Judge 
rah  Evans  Barker  (S.D.  Ind.),  a  member  of  the  Long  Range  Planning 
mmittee 


(L  to  R)  AO  Director  Leonidas  Ralph  Mecham  and 
Long  Range  Planning  Committee  member  Judge  Elmo 
B.  Hunter  (W.D.  Mo.) 
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Line  Item  Veto  Legislation  Raises  Separation  ot  Powers  Concerns 


With  their  spring  recess  just  a  few 
hours  away,  the  House  and  Senate 
approved  and  sent  to  the  President 
legislation  that  will  give  future 
Presidents  the  authority  to  exercise  a 
line  item  veto.  The  President  has 
said  that  he  will  sign  the  bill,  which 
will  not  take  effect  until  January 
1997  and  will  sunset  January  1,  2005. 
The  version  agreed  to  by  Congress 
could  impact  the  Judiciary's  appro- 
priation, despite  concerns  expressed 
by  the  Judicial  Conference  over  the 
past  year.  Most  recently,  Adminis- 
trative Office  Director  Leonidas 
Ralph  Mecham  wrote  to  congres- 
sional leaders  suggesting  that  there 
may  be  constitutional  implications  if 
the  President  is  given  independent 
authority  to  make  line  item  vetoes  of 
the  Judiciary's  appropriations  acts. 
"The  doctrine  of  separation  of 


powers  recognizes  the  vital  impor- 
tance of  protecting  the  Judiciary 
against  interference  from  any  Presi- 
dent," Mecham  wrote  in  his  March 
15,  1996,  letter. 

Mecham  was  reiterating  the  views 
expressed  by  Chief  Judge  Gilbert  S. 
Merritt  (6th  Cir.),  the  chair  of  the 
Conference's  Executive  Committee. 
In  January  1995,  he  had  testified  at  a 
joint  hearing  of  the  Senate  Govern- 
mental Affairs  Committee  and  the 
House  Committee  on  Government 
Reform  and  Oversight.  Merritt,  who 
noted  that  the  Judiciary's  appropria- 
tion represents  2  tenths  of  one  per- 
cent of  the  entire  federal  budget,  said 
that  line  item  veto  authority  that  in- 
cludes the  judicial  branch,  is  a  "seri- 
ous threat  to  the  even-handed  ad- 
ministration of  justice." 

For  nearly  a  year,  the  two  houses 


were  unable  to  reconcile  their  differ- 
ences in  the  legislation.  An  agree- 
ment among  Republican  leaders  was 
reached  last  month.  During  final  de- 
bate, Senator  Robert  C.  Byrd  (D- 
WV),  a  longtime  opponent  of  the 
bill,  urged  caution.  "The  item  veto 
bill  would  allow  the  President  to  re- 
scind funds  for  all  of  the  Judiciary 
except  for  the  salaries  of  Article  III 
judges,"  he  said.  "Anything  else  . . . 
is  subject  to  recessions.  Are  these  se- 
lections to  be  made  solely  for 
economy  or  savings,  or  could  they 
be  retaliations  for  court  decisions 
the  executive  branch  finds  disap- 
pointing? Probably  we  could  never 
know,  but  the  appearance  of  execu- 
tive punishment  for  unwelcome  de- 
cisions would  be  ever  with  us." 


Conference  continued  from  page  2 
Committee,  the  Administrative 
Office  of  the  U.S.  Courts  will  con- 
tinue to  work  actively  with  other 
groups  who  are  studying  implemen- 
tation of  the  proposal. 

■  Agreed  to  write  to  the  chairs  of 
the  House  and  Senate  Appropria- 
tions subcommittees  that  oversee  the 
Judiciary's  budget  to  seek  guidance 
on  the  use  of  appropriated  funds  to 
conduct  gender  bias  studies  in  the 
courts.  Specifically,  the  letters  will 
state  that  subject  to  the  disapproval 
of  the  congressional  subcommittees, 
it  is  the  intent  of  the  Conference  to 
fund  the  continuation  of  ongoing 
studies  to  their  completion.  Funds 
will  not  be  provided  for  new  studies. 
The  Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994  encouraged 
the  circuit  judicial  councils  to  con- 
duct studies  of  the  instances,  if  any, 
of  gender  bias  in  their  respective 
circuit. 


■  Supported  legislation  to  expand 
the  "Rule  of  80"  to  allow  a  judge  to 
take  senior  status  as  early  as  age  60 
with  20  years  of  service  as  an  Article 
III  judge.  In  addition,  the  Conference 
opposed  legislation  that  would  in- 
crease the  workload  certification  re- 
quirement for  all  senior  judges  from 
25  percent  to  50  percent,  because  the 
Conference  is  unable  to  ascertain  the 
impact  of  an  increased  workload  cer- 
tification requirement  upon  judges 
who  are  considering  taking  senior 
status.  The  Conference  expressed  no 
objection  to  legislation  that  would  in- 
crease to  50  percent  the  workload 
certification  requirement  for  judges 
who  take  senior  status  before  age  65, 
and  provides  that  when  these  judges 
reach  age  65,  the  workload  certifica- 
tion requirement  would  decrease 
from  50  percent  to  25  percent. 

■  Elected  to  the  board  of  the  Fed- 
eral Judicial  Center  Judge  Pasco  M. 
Bowman  II  (8th  Cir.),  replacing  Chief 


Judge  J.  Harvie  Wilkinson  II  (4th 
Cir.)  and  Judge  Thomas  F.  Hogan 
(D.  D.C.),  replacing  Judge  Michael 
Telesca  (W.D.  N.Y.). 

■  Approved  a  legislative  pro- 
posal of  the  Long  Range  Planning 
Committee  to  place  a  magistrate 
judge  on  the  Federal  Judicial  Center 
board,  which  already  includes  a 
bankruptcy  judge.  The  Conference 
elects  the  FJC  board  members. 

■  Adopted  a  resolution  com- 
memorating the  twenty-fifth  anni- 
versary of  the  National  Center  for 
State  Courts,  noting,  in  part,  that  th 
center  "has  demonstrated  an  unfail- 
ing commitment  to  improve  judicia 
federalism  by  strengthening  com- 
munications, cooperation,  and  coor 
dination  between  the  state  and  fed- 
eral courts.  .  ."  &^ 
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udges  Testify  in  Support  of  Courts  Improvement  Legislation 


Judicial  Conference  representa- 
/es  last  month  told  a  House  sub- 
immittee  of  their  support  for  the 
scleral  Courts  Improvement  Act, 
.R.  1989,  which  contains  more  than 
I  provisions  aimed  at  improving  the 
Iministration,  operation,  and  man- 
;ement  of  the  federal  courts.  Repre- 
nting  the  Conference  at  the  hearing 
?fore  the  House  Judiciary  Subcom- 
ittee  on  Courts  and  Intellectual 
■operty  were  Judge  Stephen  Ander- 
m  (10th  Cir.),  chair  of  the  Commit- 
e  on  Federal-State  Jurisdiction; 
idge  Emmett  Cox  (11th  Cir.),  chair 

the  Committee  on  Defender  Ser- 
ces;  and  Judge  Barefoot  Sanders 
4.D.  Tex.),  chair  of  the  Committee 
i  the  Judicial  Branch. 

While  subcommittee  members 
?nerally  were  supportive  of  the  leg- 
lation,  some  did  express  concern 
ith  specific  provisions.  Subcommit- 
e  Chair  Carlos  Moorhead  (R-CA) 
Dted  that  prior  to  introducing  the 
11,  he  deleted  a  section  that  would 
jve  repealed  the  bar  against  annual 
>st-of-living  adjustments  for  judges 
rdess  specifically  authorized  by 
ongress.  Moorhead  said,  "The  rea- 
>n  I  deleted  this  provision  is  be- 
mse  it  is  my  impression  that  in  the 
irrent  budgetary  environment,  it  is 
?ry  unlikely  that  the  Congress  will 
i  inclined  to  approve  such  a  provi- 
on."  Representatives  Howard 
oble  (R-NC)  and  F.  James 
?nsenbrenner  (R-WI)  expressed 
milar  views.  Moorhead  acknowl- 
iged,  however,  that  while  the 
idiciary's  position  on  this  issue  may 
ot  be  wrong,  the  political  realities  of 
»e  day  preclude  it. 

Moorhead  also  said  that  the  sub- 
^mmittee  would  pay  special  atten- 
on  to  a  section  of  the  legislation  that 
rould  lower  the  "Rule  of  80"  age  and 
?rvice  requirements  to  60  plus  20  for 
idges  taking  senior  status. 

Among  the  other  provisions  in 
I.R.  1989  that  were  discussed  at  the 


(L  to  R)  Judge  Emmett  Cox  (11th  Cir.),  judge 
Sanders  (N.D.  Tex.),  and  Judge  W.  Earl  Britt 
Moorhead  (R-CA)  prior  to  the  hearing. 

hearing,  was  the  proposed  repeal  of 
in-state  plaintiff  diversity  jurisdic- 
tion. This  jurisdiction  allows  a  citi- 
zen to  litigate  in  federal  court  a  civil 
claim  based  on  state  law,  even 
though  the  plaintiff  is  a  citizen  of  the 
same  state  whose  court  system  the 
plaintiff  seeks  to  avoid.  At  present, 
approximately  31  percent  of  all  new 
diversity  filings — 15,318 — are  filed 
by  in-state  plaintiffs. 

H.R.  1989  provides  for  the  cre- 
ation of  13  new  federal  defender  or- 
ganizations, using  a  standard  that 
would  mandate  the  establishment  of 
such  offices  in  every  district  that  has 
more  than  200  appointments  under 
the  Criminal  Justice  Act.  The  63  ex- 
isting federal  defender  offices  pro- 
vide high  quality  representation  in 
federal  criminal  proceedings,  ac- 
cording to  Cox.  Defender  organiza- 
tions generally  provide  a  higher 
quality  of  representation  than  panel 
attorneys  because  they  employ  at- 
torneys who  specialize  full-time  in 
federal  criminal  law,  know  the  intri- 
cacies of  the  sentencing  process,  re- 
ceive regular  training,  and  are  ac- 
customed to  dealing  with  the 
various  components  of  the  criminal 
justice  system. 

Other  portions  of  the  courts  im- 


Stephen  Anderson  (10th  Cir.),  Judge  Barefoot 
(E.D.  N.C.)  greet  Representative  Carlos 

provement  bill  deal  with  judicial  fi- 
nancial administration;  judicial  pro- 
cess improvements;  judicial  person- 
nel, administration,  benefits,  and 
protection;  recommendations  of  the 
Federal  Courts  Study  Committee; 
criminal  justice  amendments;  and 
other  miscellaneous  provisions. 

Also  testifying  at  the  House  hear- 
ing was  Judge  W.  Earl  Britt,  presi- 
dent of  the  Federal  Judges  Associa- 
tion. The  association  strongly 
supports  removal  of  the  judicial  pay 
issue  from  the  political  arena  by  al- 
lowing judges  to  receive  cost-of- 
living  adjustments  whenever  eco- 
nomic conditions  warrant  an  in- 
crease. Britt  said  that  the  association 
also  endorses  a  reduction  in  the 
threshold  entry  age  at  which  Article 
III  judges  may  take  senior  status 
from  65  to  60.  Representing  the 
American  Bar  Association  at  the 
hearing  was  Michael  F.  Dolin,  a 
member  of  the  association's  Federal 
Initiatives  Task  Force. 

The  Senate  conducted  a  hearing 
on  the  judicial  improvements  bill 
last  October.  It  is  anticipated  that 
Senator  Charles  Grassley  (R-IA)  will 
move  the  bill  in  mid-  to  late  April. 
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Oklahoma  City  continued  from  page  1 
courthouse  and  Post  Office  Building, 
windows  were  shattered  and  ceiling 
tiles  and  fixtures  fell,  damaging  fur- 
niture and  office  equipment.  Emer- 
gency repairs  began  almost  immedi- 
ately, and  the  court  reopened  in  less 
than  a  week.  A  year  later,  some 
walls  in  the  courthouse  still  show 
cracks,  some  ceilings  are  still  out  of 
alignment,  but  otherwise,  there  are 
few  lingering  signs  of  the  damage. 


Gradually,  life  is  returning  to  nor- 
mal. The  parking  garage  connecting 
the  courthouse  to  the  federal  build- 
ing reopened  after  nearly  8  months. 
Although  the  garage  was  structur- 
ally sound,  its  lower  levels  filled 
with  water  after  the  blast.  Many  of 
the  people  who  parked  in  the  garage 
were  in  the  federal  building  at  the 
time  of  the  explosion.  On  the  day  be- 
fore the  official  reopening,  to  ease 
what  might  be  a  difficult  experience, 
walking  tours  of  the  garage  were 
given.  On  opening  day,  court  unit 
executives  were  there  to  welcome 
employees  back. 

A  Department  of  Justice /General 
Services  Administration  Vulnerabil- 
ity Analysis  Report  conducted  in  the 
wake  of  the  bombing,  has  classified 
most  federal  courthouses  as  Level 
IV,  the  second  highest  ranking  be- 
hind the  White  House  and  the  Pen- 
tagon. As  a  result,  along  with  many 
other  security  upgrades,  public 


parking  is  no  longer  permitted  in 
courthouse  garages.  The  Judiciary's 
court  security  appropriation  also  re- 
ceived $16.64  million  in  1995  supple- 
mental funds.  The  money  was  used 
to  ensure  that  occupants  and  visitors 
in  court  facilities  are  adequately  pro- 
tected through  the  use  of  screening 
and  protection  equipment  and  for 
court  security  officers. 

One  of  the  final  vestiges  of  the 
bombing's  aftermath  was  the  closed 


"The  court  is  functioning 
as  normally  as  ever,  and 
we're  pulling  together, 
working  hard." 

— Chief  Judge  David  L.  Russell 


4th  Street  between  the  U.S.  Court- 
house and  the  bulldozed  lot  where 
the  Alfred  P.  Murrah  Federal  Build- 
ing once  stood.  "There  was  some  ap- 
prehension to  reopening  the  street," 
said  Robert  Dennis,  clerk  of  court. 
"But  the  reopening  was  very  posi- 
tive. We're  closer  to  normalcy." 
Dennis  was  one  of  the  fortunate 
ones.  He  was  in  the  federal  building 
at  the  time  of  the  blast,  but  escaped 
serious  injury. 

Dennis  knows  the  court  has  expe- 
rienced a  difficult  time,  and  he  is 
proud  of  the  way  court  employees 
have  reacted,  both  immediately  after 
the  blast  and  throughout  the  year. 
"It's  remarkable  how  employees 
have  handled  it,  that  they  were  able 
to  continue  working  after  such  a  ter- 
rible thing,"  he  said.  In  recent  weeks 
there  has  also  been  the  pressure  of 
the  preliminary  hearings  for  the  de- 
fendants in  the  Oklahoma  City 
bombing  trial.  "Everyone  responded 


like  professionals,"  said  Dennis.  "I'm 
very  pleased  that  in  this  community 
and  in  this  courthouse,  famili< 
the  accused  and  families  of  victims 
and  survivors  stood  in  line  together, 
rode  the  elevators  together,  and  there 
was  never  an  incident.  I  think  it 
speaks  well  for  our  community." 

One  recent  spring  day,  the  Okla- 
homa City  court  family  helped  cel- 
ebrate what  would  have  been  the 
birthday  of  a  14-month-old  girl  who 
had  died  in  the  bombing.  Her 
mother,  an  employee  in  the  clerk  of 
court's  office,  invited  families  of  vic- 
tims and  survivors  to  the  Murrah 
Building  site  for  cake  and  to  release 
hundreds  of  helium  balloons.  Said 
Dennis,  "Her  mother  said  everybod) 
knew  when  her  daughter  had  died. 
She  wanted  to  remind  people  that 
she  had  lived  too." 

And  could  such  a  tragedy  ever  oc 
cur  again?  A  panel  of  experts  ad- 
dressed this  question  at  a  recent 
symposium  on  courthouse  construc- 
tion. Security  issues  have  existed  for 
years  in  construction  guidelines, 
whether  it  be  the  landscaping,  ap- 
proaches, walls,  or  mechanicals,  saic 
Wade  Belcher,  the  director  of  the 
General  Services  Administration's 
Building  Technologies  Division.  "Se 
curity,  if  at  all  possible,  must  be 
transparent.  A  building  may  indeed 
be  a  fortress,  but  the  public  won't 
know  it,"  said  Belcher.  "We  have  to 
admit  that  we  can't  guard  against  a 
lot  of  things,  but  we  can  make  build 
ings  as  secure  as  reasonably  pos- 
sible." Don  Tucker,  then  chief  of  the 
Administrative  Office's  Courts  Sect 
rity  Office  agreed,  saying,  "Nobody 
could  have  predicted  what  occurrec 
last  April  19  or  that  the  location 
would  be  Oklahoma  City.  And,  re- 
grettably, nobody  can  predict  what 
the  future  will  hold.  We  can,  how- 
ever, do  our  best  to  anticipate  and 
prepare  so  that  the  necessary  securi 
measures  are  in  place  to  minimize 
the  likelihood  of  such  a  tragedy  oc- 
curring again.' 
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mpaign  Season  Brings  Reminder  of  Political  Prohibitions 


Vith  the  presidential  primary 
>on  nearly  over  and  the  cam- 
m  for  president  heating  up,  judi- 
employees  may  be  wondering  if 
/  can  get  out  and  campaign  for 
r  favorite  candidate.  The  answer, 
jrding  to  guidelines  developed 
:he  Judicial  Conference's  Corn- 
tee  on  Codes  of  Conduct,  is  no. 
'artisan  political  activities,  de- 
d  as  activities  for  party  organiza- 
is  such  as  the  Republican  and 
nocratic  National  Committees 
their  state  and  local  affiliates, 
prohibited  for  all  employees  cov- 
i  by  the  Code  of  Conduct  for  Ju- 
al  Employees. 

Tie  Codes  of  Conduct  Committee 
;ntly  issued  Advisory  Opinion 
92,  containing  new  guidelines 
participation  in  political  activi- 


ties. The  guidelines  apply  to  all  em- 
ployees of  the  judicial  branch  except 
justices,  judges,  employees  of  the 
U.S.  Supreme  Court,  the  Adminis- 
trative Office,  the  Federal  Judicial 
Center,  the  Sentencing  Commission, 
and  Federal  Public  Defender  offices. 
These  latter  groups  have  separate 
standards  of  conduct,  most  (but  not 
all)  of  which  contain  similar  prohibi- 
tions. Employees  in  these  offices 
should  consult  their  supervisors  and 
review  their  applicable  standards  of 
conduct  to  determine  whether  and 
to  what  extent  they  may  engage  in 
political  activities. 

Judicial  employees  covered  by  the 
new  guidelines  should  refrain  from 
taking  an  active  role  in  a  partisan 
political  organization;  from  becom- 
ing a  candidate  for  a  partisan  politi- 


nate  Establishes  Appellate  Commission 


"he  Senate  has  approved  S.  956,  a 
that  will  establish  a  commission 
eview  the  structure  of  the  fed- 
courts  of  appeals.  The  legisla- 
i  was  adopted  during  a  floor  de- 
?  as  a  substitute  for  a  bill 
nsored  by  Senator  Conrad  Burns 
tfT)  that  would  have  split  the 
th  Circuit  and  created  a  new 
i  Circuit.  Burns  and  several  other 
ators  have  been  advocating  a 
t  of  the  Ninth  Circuit,  citing  its 
;e  size  and  caseload, 
udge  J.  Clifford  Wallace  (9th 
),  who  was  chief  judge  of  the  cir- 
at  the  time,  testified  in  opposi- 
i  to  the  proposed  split  at  a  Senate 
ring  last  year.  Wallace  indicated 
:  the  Ninth  Circuit  is  strong  and 
ctioning  well  and  that  its  size  has 
iy  advantages.  The  bill  that 
aid  split  the  Ninth  Circuit  was 
t  to  the  Senate  floor  for  consider- 
>n  by  the  Senate  Judiciary  Com- 


mittee late  last  year.  The  legislation 
came  up  on  the  Senate  floor  last 
month  when  its  proponents  tried  to 
attach  it  as  an  amendment  to  the  lat- 
est fiscal  year  1996  continuing  reso- 
lution. When  the  amendment  was 
ruled  not  relevant  to  the  pending 
legislation,  the  commission  bill  was 
adopted  as  free-standing  legislation. 

The  commission  to  study  the 
courts  of  appeals  would  be  com- 
posed of  1 1  members  appointed  by 
the  President,  the  Senate  Majority 
Leader,  the  Speaker  of  the  House, 
and  the  Chief  Justice.  The  legislation 
states  that  the  commission  shall 
transmit  its  report  to  Congress  and 
the  President  no  later  than  February 
28, 1997,  and  that  within  60  days  of 
transmission,  the  Senate  Judiciary 
Committee  shall  act  on  the  report. 
The  bill  has  been  referred  to  the 
House  Judiciary  Committee. 


cal  office;  from  soliciting  funds  for  or 
contributing  to  a  partisan  political 
organization,  candidate  or  event; 
from  initiating  or  circulating  a  nomi- 
nating petition;  and  from  participat- 
ing in  a  campaign  in  support  of,  or  in 
opposition  to,  a  candidate  in  a  parti- 
san political  election. 

Employees  should  not  publicly  en- 
dorse a  partisan  political  candidate. 
This  includes  making  speeches;  au- 
thorizing use  of  the  employee's  name 
as  an  endorsement;  participating  in  a 
partisan  political  convention,  caucus, 
rally,  or  fund-raising  activity;  and 
publicly  displaying  a  campaign  pic- 
ture, sign,  sticker,  badge  or  button 
for  a  partisan  political  candidate  or 
organization.  A  Judiciary  employee 
may  not  act  as  a  recorder,  watcher, 
challenger,  or  similar  officer  at  the 
polls  in  a  partisan  political  election. 

Some  nonpartisan  political  activi- 
ties also  are  prohibited  for  members 
of  a  judge's  personal  staff  and  certain 
court  unit  heads.  For  them,  the  pro- 
hibitions concerning  partisan  politi- 
cal activities  generally  apply  to  non- 
partisan political  activities  as  well. 

Of  course,  all  judicial  employees 
may  register  and  vote  in  any  primary 
or  general  election,  and  they  may 
register  as  a  member  of  a  political 
party.  Employees  are  also  entitled  to 
voice,  although  privately,  their  opin- 
ions regarding  a  political  candidate 
or  party.  Participation  is  allowed  in 
the  nonpolitical  activities  of  a  civic, 
charitable,  religious,  professional, 
educational,  cultural,  avocational,  so- 
cial, fraternal,  or  recreational  organi- 
zation as  described  in  Canon  4  of  the 
code. 

Questions  concerning  activities 
not  covered  by  the  guidelines  can  be 
referred  to  the  Committee  on  Codes 
of  Conduct  or  the  AO's  Office  of  the 
General  Counsel  at  (202)  272-1100. 
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Appointed:  Susan  K.  Gauvey,  as 

U.S.  Magistrate  Judge,  U.S.  District 
Court  for  the  District  of  Maryland, 
February  26. 

Appointed:  Joan  A.  Lenard,  as  US 

District  Judge,  U.S.  District  Court  for 
the  Southern  District  of  Florida, 
March  1. 

Appointed:  Virginia  A.  Mathis,  as 

U.S.  Magistrate  Judge,  U.S.  District 
Court  for  the  District  of  Arizona, 
March  15. 

Appointed:  Morton  Denlow,  as  U.S. 
Magistrate  Judge,  U.S.  District  Court 
for  the  Northern  District  of  Illinois, 
March  1. 

Appointed:  Richard  L.  Puglisi,  as 

U.S.  Magistrate  Judge,  U.S.  District 
Court  for  the  District  of  New  Mexico, 
February  1. 

Appointed:  Jed  S.  Rakoff,  as  U.S. 
District  Judge,  U.S.  District  Court  for 
the  Southern  District  of  New  York, 
March  1. 

Elevated:  Bankruptcy  Judge  Louise 
DeCarl  Adler,  to  Chief  Bankruptcy 
Judge,  U.S.  Bankruptcy  Court  for  the 
Southern  District  of  California,  suc- 
ceeding Chief  Bankruptcy  Judge 
James  W.  Meyers,  January  2. 

Elevated:  Judge  James  H.  Wilkinson 
III,  to  Chief  Judge,  U.S.  Court  of  Ap- 
peals for  the  Fourth  Circuit,  succeed- 
ing Chief  Judge  Sam  J.  Ervin  III,  Feb- 
ruary 15. 

Elevated:  Bankruptcy  Judge  Robert 
L.  Krechevsky,  to  Chief  Judge,  U.S. 
Bankruptcy  Court  for  the  District  of 

(  nnnecticut,  February  29. 


Elevated:  Judge  Jack  O. 
Shanstrom,  to  Chief  Judge,  U.S. 
District  Court  for  the  District  of 
Montana,  succeeding  Chief  Judge 
Paul  G.  Hatfield,  February  10. 

Elevated:  Judge  Procter  Hug  Jr.,  to 

Chief  Judge,  U.S.  Court  of  Appeals 
for  the  Ninth  Circuit,  succeeding 
Chief  Judge  J.  Clifford  Wallace, 
March  2. 

Senior  Status:  Judge  Stanley  S. 
Harris,  U.S.  District  Court  for  the 
District  of  Columbia,  February  1. 

Senior  Status:  Chief  Judge  Robert 
L.  Vining  Jr.,  U.S.  District  Court  for 
the  Northern  District  of  Georgia, 
March  31. 

Retired:  Senior  Judge  Patrick  F. 
Kelly,  U.S.  District  Court  for  the 
District  of  Kansas,  March  15. 

Deceased:  Senior  Judge  Aldon 
Anderson,  U.S.  District  Court  for 
the  District  of  Utah,  March  24. 

Deceased:  Senior  Judge  Luther  B. 
Eubanks,  U.S.  District  Court  for  the 
Western  District  of  Oklahoma, 
January  21. 

Deceased:  Senior  Judge  Charles 
M.  Merrill,  U.S.  Court  of  Appeals 
for  the  Ninth  Circuit,  March  29. 

Deceased:  Senior  Judge  Oliver 
Seth,  U.S.  Court  of  Appeals  for  the 
Tenth  Circuit,  March  27. 
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nkruptcy  Filings  Take  Upward  Turn  in  1995 


n  the  12-month  period  ended 
ember  31,  1995,  bankruptcy 
igs  showed  an  11.3  percent 
ease  compared  to  the  same 
iod  in  1994,  according  to  statis- 
released  by  the  Administrative 
ce.  Prior  to  1993,  annual  bank- 
tcy  filings  had  increased  every 
r  tor  8  years.  This  reverses  the  2- 
r  trend  of  annual  decreases  in 
igs  in  which  filings  dropped  9.9 
:ent  in  1993  and  4.9  percent  in 
4. 

"he  total  number  of  bankruptcy 
igs  in  federal  courts  soared 
ve  the  900,000  mark  to  926,601, 
ompared  with  832,829  for  the 
te  12-month  period  ended 
ember  31,  1994.  Among  the  U.S. 
rict  courts,  the  Central  District  of 
ifornia  led  with  82,314  filings, 
largest  percentage  increase  was 
he  Eastern  District  of  Arkansas, 
h  a  45.6  percent  increase.  Among 
circuits,  the  Ninth  Circuit,  which 
udes  the  state  of  California,  had 
highest  number  of  filings  at 


Quarterly  Bankruptcy  Filings* 

3-Month 

Total 

Period  Ending 

Filings 

December  31,  1995 

244,494 

September  30, 1995 

233,593 

June  30, 1995 

235,302 

March  31,  1995 

212,626 

December  31,  1994 

201,618 

September  30, 1994 

208,187 

June  30, 1994 

216,213 

March  31,  1994 

206,565 

December  31,  1993 

206,570 

September  30,  1993 

215,498 

June  30,  1993 

229,406 

March  31,  1993 

222,694 

December  31,  1992 

228,562 

September  30,  1992 

236,810 

June  30,  1992 

250,622 

March  31,  1992 

252,  733 

*Because  of  ongoing  corrections  to 
the  bankruptcy  database,  the 

quarterly  data  may  not  total  to  the 
most  recent  annual  figures. 

215,631,  and  the  Third  Circuit 
showed  the  largest  overall  percent- 
age increase  in  filings  at  19.1 
percent. 

Of  the  total  number  of  bank- 
ruptcy filings  for  calendar  year  1995, 
626,150  were  Chapter  7  filings,  an 
increase  of  58,910  (10.4  percent)  over 
the  567,240  filings  in  calendar  1994. 
The  next  largest  group  of  filings 
were  Chapter  13  filings  at  286,588,  a 
rise  of  36,711  (14.7  percent)  over 
1994's  249,877.  There  were  12,904 
Chapter  1 1  filings,  for  a  drop  of 
1,869  (12.7  percent),  and  Chapter  12 
filings  rose  slightly,  from  900  in  1994 
to  926  in  1995. 

For  the  Judiciary,  December  31 
also  was  the  end  of  the  first  quarter 
of  fiscal  year  1996.  In  the  first 
quarter,  244,494  bankruptcy  cases 
were  filed  in  federal  courts,  an 
increase  of  42,876  (21.3  percent)  over 
the  first  quarter  of  FY  95.  Total 
business  filings  numbered  12,891, 
and  non-business  filings  added  up 
to  231,603.  (See  map.) 


Bankruptcy  Filing  Trends  in  First  Quarter  FY  96 


+  0%-15% 
+  15%-30% 
+  Over  30% 
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Cowen  Considers  Courthouse  Construction  and  Security 
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Judge  Robert  E.  Cowen  (3d  Cir.)  is 
the  chair  of  the  Judicial  Conference's 
Committee  on  Security,  Space  and  Fa- 
cilities. He  was  elevated  to  the  Third 
Circuit  in  1987,  having  previously 
served  as  a  district  judge  in  the  U.S. 
District  Court  for  the  District  of  New 
Jersey  from  1985  and  as  a  magistrate 
judge  from  1978  to  1985. 

Q#  What  is  the  role  of  the 
•  Judicial  Conference  Com- 
mittee on  Security,  Space  and  Facili- 
ties, and  what  are  some  of  the  issues 
it  currently  faces? 

A#  The  committee  works  to 
•  provide  judicial  officers  and 
staff  with  the  facilities  and  security 
necessary  to  conduct  judicial  busi- 
ness. This  includes  helping  to  for- 
mulate a  long-range  facilities  plan- 
ning process  for  the  Judiciary  and 
working  with  Congress  to  support 
the  Judiciary's  housing  require- 
ments. 

Congress  is  aware  of  the  need  for 
additional  courthouses  by  reason  of 
the  mushrooming  of  the  court 
docket.  The  overarching  concern  of 
Congress  is  that  courthouses  be  built 
in  locations  where  they  are  needed, 
and  at  a  reasonable  cost  given  the 
specialized  nature  of  a  courthouse 
building.  In  addition,  the  Congress 
is  most  interested  that  courthouses 
not  be  unduly  ornate  and  that,  while 
they  convey  the  symbolism  neces- 
sary for  a  proper  projection  of  the 
judicial  function,  the  building  mate- 
rials be  functional  without  being 
luxurious. 

Q#  What  is  the  Judiciary  doing 
•  to  ensure  courthouses  are 
constructed  in  the  most  effective 
and  efficient  manner  possible? 


A#   All  federal  courthouses  are 
•  actually  built  by  the  General 
Services  Administration  (GSA),  for 
use  by  its  tenant,  the  Judiciary.  As 
the  future  tenant  of  any  courthouse 
facility,  we  endeavor  to  work  closely 
and  cooperatively  with  GSA  to  en- 
sure that  the  courthouse  is  config- 
ured and  built  to  meet  the  special- 
ized needs  of  the  Judiciary.  In  that 
vein,  we  have  promulgated  a  U.S. 
Courts  Design  Guide,  a  manual  of 
guidelines  concerning  the  most  es- 


command  between  us.  As  a  GSA 
tenant,  the  Judiciary  will  pay  over 
$500  million  to  the  GSA  for  space 
rental  in  1996.  The  GSA  also  is  the 
agency  to  which  Congress  provides 
funds  in  order  to  construct  build- 
ings, including  courthouses.  Con- 
gress authorizes  the  construction  of 
courthouses  in  response  to  our  re- 
quest, and  the  Judiciary  collaborate; 
with  the  GSA  on  the  location, 
design,  and  construction  of  the 
buildings. 


"The  overarching  concern  of  Congress  is  that  courthouses  he  built  i 
locations  where  they  are  needed,  and  at  a  reasonable  cost  given  the 
specialized  nature  of  a  courthouse  building." 


sential  aspects  of  courthouse  con- 
struction. The  guide  covers  such 
points  as  the  necessary  square  foot- 
age for  courtrooms,  chambers,  and 
office  space;  the  aesthetics  of  the 
courtroom,  including  the  need  for 
proper  sight  lines  from  the  jury  box, 
witness  stand  or  judge's  bench;  and 
operational  considerations,  which  are 
unique  to  buildings  in  which  cases 
are  adjudicated.  We  work  closely 
with  the  U.S.  Marshals  Service 
(USMS)  to  pattern  traffic  flow  in  a 
courthouse  in  such  a  way  that  secu- 
rity is  preserved  for  judicial  staff,  ju- 
rors, witnesses,  litigants,  prisoners, 
and  members  of  the  public,  while 
the  functionality  and  efficiency  of  the 
court  is  maintained. 

Q,  What  is  the  relationship 
•  between  the  General  Services 
Administration  and  the  Judiciary? 

A#  The  GSA  is  an  agency  of  the 
•  executive  branch  of  govern- 
ment. As  such,  there  is  no  chain  of 


Q#  What  can  the  Judiciary 
•  expect  in  terms  of  new 
courthouse  construction  for  fiscal 
years  1996  and  1997  and  beyond? 

A#  First,  some  background 
•  information  is  necessary. 
Over  a  long  period  of  time,  there 
were  very  few  courthouses  con- 
structed, since  the  jurisdiction  of  th 
federal  courts  was  extremely  lim- 
ited, and  the  incremental  growth 
that  did  occur  in  the  Judiciary  was 
spread  over  many  years.  In  the  last 
six  years,  however,  federal  courts 
have  been  called  upon  to  handle  an 
ever-increasing  caseload,  largely  bt 
cause  of  the  federalization  of  many 
crimes  which  were  previously  con- 
sidered solely  state  court  matters. 
Congress  also  has  legislated  new 
causes  of  action,  which  previously 
just  did  not  exist.  To  meet  this  surg 
of  new  case  filings,  the  number  of 
judicial  officers  in  recent  years  also 
increased.  It  became  necessary   J 
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Igage  in  a  program  of  court- 
;e  construction,  which  virtually 
no  precedent  in  the  history  of 
country.  In  the  last  several 
s,  Congress  has  authorized  ap- 
Imately  $900  million  per  year 
ourthouse  construction.  We 
;  been  advised  that  in  the  com- 
pears we  should  plan,  by  reason 
jdgetarv  constraints,  to  con- 
:t  approximately  $500-$600  mil- 
of  court  facilities. 

|  #  What  space  management 
"  •   initiatives  has  the  committee 
in  in  light  of  this  belt  tightening? 

#   At  its  September  1995  meet- 
l  •   ing,  the  Conference  directed 
committee,  along  with  the  Bud- 
lommittee,  to  submit  a  plan  for 
icing  the  overall  growth  of  space 
i\  costs.  The  plan  recommended 
ur  committee  was  approved  by 
Zonference  at  its  March  1996 
on.  Ultimately,  a  cap  is  likely  to 
laced  on  the  amount  of  square 
ige  we  request  each  year  from 
3SA. 

!e  are  working  on  a  number  of 
stives  to  control  costs,  including 
sh  look  at  our  design  guide,  and 
be  asking  courts  to  develop  a 
iled  inventory  of  the  space  they 
ipy.  We  also  will  be  working 
i  the  GSA  to  reduce  rent  costs, 
hope  to  develop  a  system  of  in- 
ives  for  courts  releasing  any 
e  they  currently  occupy, 
he  plan  also  asks  circuit  coun- 
which  have  certain  statutory  au- 
ities  in  the  space  arena,  to  look 
ending  space  requests  from 
ughout  the  circuit  to  see  if  they 
be  reduced.  Committees  of  the 
ference  will  be  looking  at  impli- 
)ns  of  issues  of  interest  to  the 
gress,  such  as  courtroom  shar- 
library  needs,  and  the  impact  of 
nology  on  space  requirements. 

V  ,  In  the  wake  of  the  Alfred  P. 
'  •  Murrah  Building  bombing 


Judge  Robert  E.  Cowen 

and  continued  threats  to  the  safety  of 
members  of  the  Judiciary,  what  is  or 
has  been  done  to  maintain  security 
both  in  courthouses  and  off  site? 

A#   Since  the  creation  of  the 
•   court  security  program  in 
1983,  the  Judiciary  has  strived  to  pro- 
vide an  enhanced  level  of  facility  se- 
curity at  buildings  housing  court  op- 
erations. Following  the  bombing  of 
the  Alfred  P.  Murrah  Federal  Build- 
ing in  Oklahoma  City,  the  Depart- 
ment of  Justice  (DO])  and  the  GSA 
conducted  a  security  review  of  all 
government  facilities.  Their  assess- 
ment of  federal  courthouses  should 
lead  to  some  additional  enhance- 
ments, such  as  restricted  parking 
around  the  building,  controlled  ac- 
cess to  underground  parking,  perim- 
eter security  cameras,  and  after- 
hours  security  coverage  where 
necessary.  We  are  working  closely 
with  DOJ  and  the  GSA  to  ensure  that 
an  appropriate  level  of  security  is 
provided  at  all  court  facilities.  Each 
district  has  its  own  security  commit- 
tee that  is  responsible  for  developing 
a  district-wide  security  program  and 
for  requesting  the  resources  neces- 
sary to  implement  it.  These  commit- 
tees should  also  be  working  with  the 
local  GSA  representative  on  facility 
security  enhancements.  In  addition, 
each  court  facility  should  have  a  cur- 


rent Occupant  Emergency  Plan  in 
place  that  outlines  procedures  to  be 
followed  in  the  event  of  a  natural  di- 
saster or  security  problem. 

Q#   What  can  judges  do  con- 
•   cerning  their  own  personal 
security,  at  the  courthouse  or  in  their 
private  lives?  Should  judges  consider 
carrying  firearms? 

A#   After  thorough  review,  it 
•   has  been  concluded  that  the 
safest  place  for  any  judge  is  in  the 
courthouse.  A  judge  is  also  fairly  safe 
while  at  home.  The  USMS,  upon  re- 
quest, will  conduct  a  security  survey 
of  a  judge's  home.  Probably  the 
greatest  exposure  to  danger  is  while 
going  to  or  coming  from  the  court- 
house. We  have  asked  judges  to  exer- 
cise extreme  caution  when  driving 
their  cars  and  to  be  alert. 

When  an  individual  assumes  a  po- 
sition on  the  federal  bench,  security 
instantly  becomes  one  of  the  most 
difficult  issues  for  them  to  confront. 
Many  practicing  lawyers  never  gave 
much  thought  to  their  security  or 
that  of  their  family.  But  for  federal 
judges  it  is  a  stark  reality  of  their 
daily  life.  Fortunately,  the  USMS 
takes  its  role  seriously  and  works 
closely  with  courts  and  judges 
throughout  the  country.  But  some 
judges  feel  the  need  to  do  more  and 
as  a  result,  have  applied  for  and  been 
granted  licenses  to  carry  firearms  by 
the  state  in  which  they  reside. 
Whether  a  judge  desires  to  carry  a 
firearm  is  an  individual  decision, 
which  each  judge  must  make,  and 
the  committee  is  not  recommending 
action  one  way  or  the  other.  The 
committee  has,  however,  recom- 
mended legislation  presently  before 
Congress  that  would  permit  a  judge 
to  obtain  a  federal  license  to  carry  a 
firearm.  The  DOJ  had  some  objection 
to  the  absolute  immunity  provision 
which  the  draft  bill  contained,  and 
the  Committee  consented  to  that  pro- 
vision  being  deleted  from  the  bill.  *^ 
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Judicial  Conference  Gathers  in  Washington  for  Biannual  Meeting 


j3  - 


Members  of  the  Judicial  Conference  met  in  Washington,  D.C.  last  month.  They  are  (L  to  R,  seated)  Chief 
Judge  Juan  R.  Torruella  (1st  dr.);  Chief  Judge  Jon  O.  Newman  (2d  dr.);  Chief  Judge  Dolores  K.  Sloviter  (3d 
dr.);  Chief  Judge  J.  Harvie  Wilkinson  III  (4th  Cir);  Chief  Justice  William  H.  Rehnquist;  Chief  Judge  Henry 
A.  Politz  (5th  Cir.);  Chief  Justice  Gilbert  S.  Merrill  (6th  Cir.);  Chief  Judge  Richard  A.  Posner  (7th  Cir.);  Chief 
Judge  Richard  S.  Arnold  (8th  Cir.);  (Standing,  second  row)  Chief  Judge  Joseph  L.  Tauro  (D.  Mass.);  Judge  W. 
Earl  Britt,  (E.D.  N.C.);  Chief  Judge  Wm.  Matthew  Byrne,  Jr.  (CD.  Calif.);  Chief  Judge  Glenn  L.  Archer,  Jr. 
(Fed.  Cir.);  Chief  Judge  Procter  R.  Hug,  Jr.  (9th  Cir.);  Chief  Judge  Gerald  B.  Tjoflat  (11th  Cir.);  Chief  Judge 
Harry  T.  Edwards  (D.C.  Cir.);  Chief  Judge  Stephanie  K.  Seymour  (10th  Cir.);  Judge  Donald  E.  O'Brien 
(N.D.  Iowa);  Chief  Judge  Clarence  A.  Brimmer  (D.  Wyo.);  (Standing,  back  row)  Chief  Judge  William  H. 
Barbour,  Jr.  (S.D.  Miss.);  Chief  Judge  Peter  C.  Dorsey  (D.  Conn.);  Judge  S.  Arthur  Spiegel  (S.D.  Ohio);  Chief 
Judge  Edward  N.  Cahn  (E.D.  Penn.);  Chief  Judge  Michael  M.  Mihm  (CD.  Ill);  Judge  Wm.  Terrell  Hodges 
(M.D.  Fla.);  Chief  Judge  John  G.  Penn  (D.  D.C);  Chief  Judge  Dominick  L.  DiCarlo  (Ct.  Int'l  Trade);  Director 
Leonidas  Ralph  Mecham,  Administrative  Office  of  the  U.S.  Courts. 
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ediciary  Presents  FY  97  Funding  Request 


to  R)  AO  Director  Leonidas  Ralph  Mecham  and  Chief  Judge  Richard  S.  Arnold  (8th 
r.)  were  briefed  prior  to  budget  hearings  in  the  Senate  and  the  House. 


A  representative  of  the  federal  Ju- 
ciary  asked  Congress  to  provide 
e  judicial  branch  with  the  same 
rcent  funding  increase  for  fiscal 
ar  1997  that  has  been  requested  by 
e  Department  of  Justice — the  pri- 
ary  litigant  in  federal  court.  The 
quested  level  for  the  operation  of 
e  federal  court  system  in  FY  97  is 
.47  billion,  which  represents  just 
ro-tenths  of  one  percent  of  the  en- 
e  federal  budget.  The  Judiciary  is 
>eraring  at  an  FY  96  level  of  $3.05 
llion. 

"We  have  been  successful  in  hold- 


ing down  our  request  by  deferring 
or  delaying  expenses  where  pos- 
sible, and  by  implementing  a  large 
number  of  management  innovations, 
improvements,  and  economy  mea- 
sures," said  Chief  Judge  Richard  S. 
Arnold  (8th  Cir.),  chair  of  the  Judi- 
cial Conference's  Budget  Commit- 
tee. "We  believe  our  request  is  rea- 
sonable and  consistent  with  the 
responsibilities  we  have  been  given 
by  Congress  and  the  resulting 
workload  increase." 

The  requested  funding  level 

See  FY  97  on  page  2 
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Chief  Justice  Speaks 
on  Independence 

Calling  an  independent  Judi- 
ciary "one  of  the  crown  jewels  of 
our  system  of  government,  "  Chief 
Justice  William  H.  Rehnquist  in  a 
speech  last  month  said  that  it  is  im- 
portant for  the  Judiciary  to  possess 
a  degree  of  flexibility  while  also 
maintaining  its  independence. 

"I  have  said  that  the  Judiciary 
must  change  with  the  changing 
times,"  Rehnquist  said  at  a  forum 
on  the  Future  of  the  Federal 
Courts.  He  added,  "But  there  are  a 
very  few  essentials  that  are  vital  to 
the  functioning  of  the  federal  court 
system  as  we  know  it.  Surely  one 
of  these  essentials  is  the  indepen- 
dence of  the  judges  who  sit  on 
these  courts." 

The  Chief  Justice  delivered  the 
keynote  address  at  a  plenary  ses- 
sion on  the  Future  of  the  Federal 
Courts  at  the  American  University, 
Washington  College  of  Law,  which 
was  celebrating  its  one  hundredth 
anniversary.  Participating  in  the 
plenary  session  were  Judges  Ed- 
ward R.  Becker  (3rd  Cir.)  and 
Stephen  Reinhardt  (9th  Cir.),  Chief 
Judge  Sarah  Evans  Barker  (S.D. 
Ind.),  and  Charles  W.  Nihan,  an  ad- 
junct professor  at  the  law  school. 

In  his  speech,  Rehnquist  said 
that  in  trying  to  forecast  the  future 
See  Chief  Justice  on  page  9 
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FY  97  continued  from  page  1 
represents  a  4  percent  increase  due 
to  growth  in  workload  and  program 
needs.  The  Judiciary's  remaining  10 
percent  increase  results  from  uncon- 
trollable inflationary  increases,  pro- 
posed pay  adjustments,  and  other 
adjustments  necessary  to  maintain 
ongoing  programs. 

Arnold  testified  last  month  before 
the  House  Appropriations  Subcom- 
mittee on  Commerce,  Justice,  State, 
the  Judiciary,  and  Related  Agencies. 
Accompanying  him  at  the  hearing 
were  Judges  Owen  M.  Panner  (D. 
Or.)  and  William  G.  Young  (D. 
Mass.),  members  of  the  Conference's 
Budget  Committee;  Leonidas  Ralph 
Mecham,  director  of  the  Administra- 
tive Office;  and  Judge  Rya  W.  Zobel 
(D.  Mass.),  director  of  the  Federal 
Judicial  Center.  Earlier  this  month, 
Arnold,  Panner,  Mecham,  and  Zobel 
appeared  before  the  Senate  Appro- 
priations Subcommittee  on  Justice, 
State,  and  the  Judiciary. 

In  his  testimony,  Arnold  pro- 
vided the  subcommittee  with  details 
on  the  various  steps  the  judicial 
branch  has  undertaken  to  optimize 
its  resources  and  reduce  costs.  "We 
have  been  very  aggressive  in  taking 
advantage  of  innovative  technolo- 
gies and  improved  management 
techniques  to  reduce  our  cost  of  do- 
ing business,"  Arnold  said.  "Our 
cost-cutting  efforts  are  widespread 
and  cover  all  operational  and  pro- 
gram areas  of  the  judicial  branch."  It 
is  estimated  that  the  efforts  to  en- 
hance efficiency,  increase  productiv- 
ity, and  reduce  costs  in  the  federal 
courts  will  result  in  about  $750  mil- 
lion in  cost  avoidance  and  savings 
from  fiscal  years  1995  through  1997. 
The  following  are  some  highlights: 

■  A  savings  of  approximately 
$160  million  was  achieved  by  limit- 
ing the  staffing  of  federal  courts  to 
84  percent  of  the  amount  called  for 
in  staffing  formulas. 

■  More  conservative  criteria 
have  been  used  by  the  Judicial  Con- 


ference and  the  circuits  to  evaluate 
the  need  for  new  judgeships.  For  ex- 
ample, in  FY  94,  eight  fewer  district 
court  judgeships  were  requested 
than  would  have  been  approved  un- 
der the  old  criteria,  potentially 
avoiding  costs  of  about  $6  million  a 
year. 

■   In  the  area  of  automation,  $11 
million  will  be  saved  over  four 
years  by  contracting  out  notice  pro- 
duction and  distribution  services 
through  the  Bankruptcy  Noticing 
Center.  An  additional  $10  million  is 
saved  annually  through  new  ap- 
proaches to  funding  the  operation 
and  maintenance  of  the  automation 
program,  such  as  initiatives  to  re- 
place outdated,  expensive-to-main- 
tain  equipment  with  new  proces- 
sors; switching  to  local  rather  than 
national  maintenance  of  certain 
equipment;  and  other  economizing 
measures. 

■  The  federal  probation  and  pre- 
trial services  home  confinement  pro- 
gram already  is  one  of  the  most  cost- 
effective  operations  in  the  federal 
government.  On  any  given  day, 
more  than  4,000  individuals  who 
otherwise  would  be  confined  in  fed- 
eral prison  or  some  other  detention 
facility  are  instead  monitored  in 
their  homes.  If  all  of  these  individu- 
als were  housed  in  federal  facilities, 
it  would  cost  the  federal  prison  sys- 
tem between  $57  and  $88  million 
each  year.  Placing  the  same  number 
of  persons  in  the  Judiciary's  home 
confinement  program  costs  approxi- 
mately $26  million.  This  amounts  to 
a  savings  per  year  for  taxpayers  of 
between  $31  and  $62  million. 

Arnold  indicated  that  the  small 
increase  requested  by  the  Judiciary 
for  FY  97  results  primarily  from  the 
key  law  enforcement  role  played  by 
virtually  all  aspects  of  the  judicial 
branch.  "The  Judiciary  is  an  integral 
part  of  the  criminal  justice  system, 
and  as  such,  has  a  direct  impact  on 
public  safety,"  he  told  the  House 
subcommittee.  "As  Congress  contin- 


ues to  expand  the  role  of  the  Justice 
Department,  it  increases  the  caseload 
and  workload  in  the  courts,  and  the 
need  for  additional  resources."  For 
example,  for  FY  97,  the  Justice  De- 
partment plans  to  increase  the  num- 
ber of  assistant  U.S.  attorneys  by  7 
percent,  the  number  of  DEA  agents 
by  11.7  percent,  and  the  number  of 
border  patrol  agents  by  38  percent. 

Arnold  also  noted  that  the  federal 
courts  are  in  a  unique  position  be- 
cause unlike  most  federal  agencies, 
which  are  downsizing,  the  Jud- 
iciary's workload  is  growing.  "I  need 
not  remind  you  that  the  courts  can- 
not refuse  to  accept  cases,"  he  said  in 
his  testimony.  "Also,  the  Judiciary 
does  not  have  the  authority  to 
handle  only  the  'highest'  priority 
workload.  Every  case  that  is  filed, 
whether  criminal  or  civil,  must  be 
handled,  and  ultimately  disposed  of 
by  the  courts.  Every  indigent  defen- 
dant charged  in  a  criminal  case  must 
be  provided  court-appointed  coun- 
sel. Every  felon  released  from  prison 
must  be  supervised,  and  all  statuto- 
rily mandated  drug  testing  must  be 
performed."  Among  the  proposed 
increases  for  FY  97  are  the  following 

■  An  increase  of  $71.5  million  for 
additional  magistrate  judges,  and 
court  of  appeals,  district  court,  and 
probation  and  pretrial  services  staff 
to  handle  anticipated  workload  in- 
creases. For  example,  the  number  of 
criminal  cases  is  projected  to  grow 
by  6  percent  and  the  number  of  of- 
fenders under  probation  supervisioi 
is  expected  to  increase  nearly  6  per- 
cent from  FY  95  to  FY  97. 

■  An  increase  of  $18.4  million  fo: 
additional  bankruptcy  court  staff  to 
handle  the  large  growth  in  bank- 
ruptcy case  filings.  This  request, 
which  was  prepared  several  months 
ago,  assumed  increases  of  approxi- 
mately 13  percent  in  such  filings  for 
FY  95  to  FY  97.  Actual  filings  are  sig. 
nificantly  greater  thus  far  in  FY  96-; 
growing  23  percent  when  comparec 
to  the  same  period  last  year.       4 
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■  An  increase  of  $49  million  to 
jvide  legal  representation  to 
fendants  otherwise  unable  to  af- 
d  counsel. 

■  A  proposed  $29  million  in- 
ase  in  court  security  funding  will 
p  pay  for  additional  court  security 
icers,  security  equipment,  and  ad- 
nistrative  support  to  meet  the 
irts'  most  urgent  requirements  for 
uritv  coverage  in  new  court 
ilities. 

Arnold  concluded,  "As  long  as  we 
nplv  with  our  constitutional  and 
tuton'  mandates,  and  as  long  as 
!  Congress  and  President  continue 
make  fighting  crime  a  high  prior- 
,  our  workload  will  increase.  Un- 
tunately,  despite  our  intense  cost 
itainment  efforts,  increased 
irkload  means  increased  costs." 

Administrative  Office 

AO  Director  Leonidas  Ralph 
:cham  requested  a  $53  million  ap- 
)priation  for  the  agency,  which  has 
?ctively  had  its  funding  frozen 
ee  out  of  the  past  four  years,  in- 
ding  this  year.  The  requested 
iding  allows  for  no  new  initiatives 
programs,  but  would  enable  the 
)  to  maintain  its  current  level  of 
oration  and  restore  the  staffing 
els  to  that  authorized  in  FY  95. 
er  the  past  ten  years,  total  Judi- 
ry  staffing  has  grown  63  percent 
ile  direct-funded  AO  staff  has 
>wn  by  only  19  percent.  Although 
:horized  to  have  685  employees, 
September  30, 1996,  the  AO  will 
/e  sufficient  funds  to  pay  only  635. 
"The  Administrative  Office  is  un- 
B  any  other  agency  in  the  federal 
/ernment,"  Mecham  said  in  his 
timony.  "It  is  not  a  Washington 
idquarters  administrative  over- 
id  operation.  It  is  a  management 
i  policy  staff  organization  tasked 
:h  responsibilities  integral  to  effec- 
?  operation  of  the  entire  third 
inch." 

Despite  the  AO's  broad  and  in- 
asing  responsibilities,  its  appro- 


Judiciary  Appropriations 

(In  Thousands) 

FY  96 

FY  97 

Account 

Enacted 

Request 

Supreme  Court 

Salaries  &  Expenses 

$25,834 

$27,157 

Building  &  Grounds 

3,313 

3,313 

Federal  Circuit 

14,288 

15,978 

Court  of  International  Trade 

10,859 

11,114 

Courts  of  Appeals,  District  Courts 

and  other  Judicial  Services: 

Salaries  &  Expenses 

2,433,141 

2,747,346 

Defender  Services 

267,217 

318,905 

Fees  of  Jurors 

59,028 

68,083 

Court  Security 

102,000 

131,885 

Administrative  Office 

47,500 

53,523 

Federal  Judicial  Center 

17,914 

19,625 

Judiciary  Trust  Funds 

32,900 

30,200 

Sentencing  Commission 

8,500 

9,200 

Crime  Trust  Fund 

30,000 

35,000 

Total  Judiciary 

$3,052,494 

$3,471,329 

priation,  which  ten  years  ago  was 
just  2.8  percent  of  the  Judiciary's 
budget,  currently  has  been  reduced 
to  only  1.6  percent.  This  1.6  percent 
contrasts  with  similar  Justice  Depart- 
ment management  and  administra- 
tion accounts,  where  the  FBI  spend 
4.7  percent  of  its  appropriation  for 
management  and  administration; 
the  Immigration  and  Naturalization 
Service,  7.6  percent;  and  the  Drug 
Enforcement  Administration,  9 
percent. 

If  the  funding  level  is  not  restored, 
Mecham  said,  "In  the  long  term,  the 
reduced  staffing  levels  under  which 
we  will  be  operating  by  the  end  of  FY 
1996,  will  not  allow  the  AO  to  con- 
tinue both  our  core  administrative/ 
law  enforcement  support  of  the 
courts  and  our  ongoing  economy 
and  efficiency  efforts."  Mecham  also 
said  the  AO  will  have  difficulty  pro- 
viding service  to  the  Judicial  Confer- 
ence and  its  25  committees,  and  is  al- 
ready being  pressed  to  maintain  its 


role  in  spearheading  economy  efforts 
throughout  the  courts. 

Federal  Judicial  Center 

FJC  Director  Judge  Rya  W.  Zobel 
requested  an  FY  97  funding  level  of 
$19.6  million,  or  a  9.6  percent  in- 
crease over  FY  96.  The  FJC's  appro- 
priation has  declined  by  5.2  percent 
from  FY  92  to  FY  96.  Nevertheless, 
Zobel  said,  the  FJC  has  been  able  to 
increase  the  total  number  of  judges 
and  supporting  personnel  who  have 
received  orientation  and  training.  In 
order  to  do  so,  Zobel  said  that  the 
FJC  has  offset  the  reductions  in  ap- 
propriated funds  by  reducing  its 
workforce  by  10  percent  and  con- 
tinuing its  growing  reliance  on  alter- 
natives to  travel-based  education. 

"Although  we  have  been  doing 
more  with  less,  we  have  reached  the 
limits  of  our  ability  to  sustain  educa- 
tion, training,  and  research  programs 
with  a  declining  appropriation," 
Zobel  said.  £v. 
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New  Antiterrorism  Law  Contains  Habeas  Reform  and  Victim  Restitution 
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The  reverberations  of  the  bomb- 
ing in  Oklahoma  City  are  being  felt  a 
year  later  in  Congress,  where  legis- 
lation to  counter  international  and 
domestic  terrorism  recently  was 
passed.  The  President  signed  the  bill 
into  law  as  P.  L.  104-132  on  April  24. 
The  Antiterrorism  and  Effective 
Death  Penalty  Act  of  1996  contains 
many  provisions  of  interest  to  the 
federal  Judiciary,  in  particular  those 
dealing  with  habeas  corpus  reform 
and  mandatory  restitution.  The  fol- 
lowing are  highlights  of  the  new 
law. 

Habeas  Corpus  Reform 

The  habeas  corpus  provisions  of 
the  bill  significantly  change  proce- 
dures for  both  state  and  federal  pris- 
oners. Both  capital  and  non-capital 
cases  are  affected  by  provisions  that, 
among  other  things,  create  one-year 
deadlines  for  filing  habeas  petitions, 
limit  successive  petitions,  and  gener- 
ally restrict  the  review  of  state  pris- 
oner petitions  if  the  claim  was  adju- 
dicated on  the  merits  in  the  state 
courts.  A  "certificate  of  appealabil- 
ity" also  is  required  before  a  habeas 
petition  by  a  state  or  federal  pris- 
oner can  be  appealed  to  a  federal 
court  of  appeals. 

The  new  law  establishes  special 
habeas  corpus  procedures  for  capital 
cases  in  states  with  mechanisms  for 
the  appointment,  compensation,  and 
payment  of  reasonable  litigation  ex- 
penses of  counsel  in  state  post-con- 
viction proceedings  brought  by  indi- 
gent prisoners.  The  special  pro- 
cedures also  establish  a  180-day  time 
frame  in  which  a  petitioner  must  file 
a  habeas  petition;  restrict  the  scope 
of  federal  review;  limit  successive 
petitions;  and  place  time  limitations 
on  the  district  courts  and  courts  of 
appeals  to  decide  habeas  petitions. 

Mandatory  Victim  Restitution 

The  mandatory  victim  restitution 


provisions  of  the  bill  require  a  fed- 
eral court  to  impose  mandatory  res- 
titution, without  consideration  of 
the  defendant's  ability  to  pay.  This 
applies  in  any  case  in  which  an  iden- 
tifiable victim  or  victims  suffered 
physical  or  pecuniary  loss  from  an 
offense  that  is  a  crime  of  violence,  an 
offense  against  property  (including 
any  offense  committed  by  fraud  or 
deceit),  or  a  crime  related  to  tamper- 
ing with  consumer  products.  Last 
year,  Judge  Maryanne  Trump  Barry 
(D.  N.J.),  chair  of  the  Judicial  Con- 
ference Committee  on  Criminal 
Law,  testified  before  Congress  on 
the  issue  of  mandatory  restitution, 
pointing  out  that  such  legislation 
would  replace  a  flexible  system, 
based  on  common  sense  and  judicial 
discretion,  with  an  inflexible,  man- 
datory system  that  would  be  ex- 
tremely expensive  to  implement. 

Closed  Circuit  Televised 
Proceedings  for  Victims  of  Crime 

Another  provision  in  the  bill  re- 
quires a  federal  trial  court,  in  any 
criminal  trial  where  the  venue  is 
changed  from  the  state  in  which  the 
case  was  originally  brought  and 
more  than  350  miles  from  the  loca- 
tion in  which  those  proceedings 
originally  would  have  taken  place, 
to  order  closed  circuit  televising  of 
the  proceedings  back  to  the  original 
location.  The  televised  coverage  is  to 
be  provided  for  such  persons  the 
court  determines  have  a  compelling 
interest  and  who  are  otherwise — be- 
cause of  inconvenience  or  expense — 
unable  to  attend  the  trial. 

The  provision  takes  effect  not- 
withstanding any  contrary  provision 
of  the  Federal  Rules  of  Criminal  Pro- 
cedure, although  there  is  a  sunset 
mechanism.  The  Judicial  Conference 
may  promulgate  and  issue  rules,  or 
amend  existing  rules,  to  "effectuate 
the  policy  addressed  by  this  sec- 
tion." Upon  implementation  of  such 


rules,  the  closed  circuit  television 
provision  ceases  to  be  effective.  The 
cost  of  such  closed  circuit  proceed- 
ings will  be  paid  for  by  appropriated 
funds  and/or  through  donations. 

Other  Provisions 

Among  other  provisions  in  the  bill 
are  those  that: 

■  Create  an  Alien  Terrorist  Re- 
moval Court  composed  of  five  sitting 
U.S.  district  judges  designated  by  tht 
Chief  Justice; 

■  Expand  the  definition  of  an  ag- 
gravated felony  under  which  aliens 
may  be  deported,  and  streamline  the 
deportation  of  criminal  aliens  after 
they  serve  their  sentences; 

■  Create  a  five-member  Commis- 
sion on  the  Advancement  of  Federal 
Law  Enforcement  to  study  criminal 
law  enforcement,  the  chair  of  which 
will  be  appointed  by  the  Chief 
Justice; 

■  Authorize  appropriations  for 
the  Judiciary  of  $41  million  from  the 
Crime  Trust  Fund  from  fiscal  year 
1997  to  FY  2000  to  help  meet  the  in- 
creased demands  for  judicial  branch 
activities  resulting  from  enactment  c 
the  bill; 

■  Set  compensation  for  court- 
appointed  attorneys  in  capital  cases 
at  a  rate  of  not  more  than  $125  per 
hour  for  in-court  and  out-of-court 
time,  but  also  authorize  the  Judicial 
Conference  to  increase  the  rate  of 
compensation  in  the  future  under  a 
"CPI  escalator"  mechanism; 

■  Cap  fees  and  expenses  paid  foi 
investigative  and  expert  services  in 
capital  cases  at  $7,500,  but  provide 
for  a  waiver  mechanism  whereby 
such  expenses  can  exceed  that  cap  il 
the  excess  payment  is  certified  by  th 
court  as  necessary  to  provide  fair 
compensation  for  services  of  an  un- 
usual character  or  duration  and  if  tl 
amount  of  the  excess  payment  is  ap 
proved  by  the  chief  judge  of  the 
circuit. 


■ 


inference  Urges  Creation  of  New  Bankruptcy  Judgeships 


Despite  the  use  of  various  case 
messing  and  management  innova- 
ns,  the  need  to  create  new  bank- 
>tcy  judgeships  is  both  "acute  and 
■Standing,"  a  representative  of  the 
licial  Conference  told  a  Senate  sub- 
nmittee  last  month. 
"We  are  not  just  asking  our  bank- 
jtey  judges  to  do  more — we  are  re- 
iring  it,"  said  Chief  Judge  Paul  A. 
ignuson  (D.  Minn.),  chair  of  the 
reference's  Committee  on  Adminis- 
tion  of  the  Bankruptcy  System, 
e  will  continue  to  seek  ways  to 
prove  the  bankruptcy  system's  ef- 
encv,  but  we  need  eleven  addi- 
nal  bankruptcy  judges.  The  need  is 
:h  acute  and  longstanding." 
ignuson  testified  before  the  Senate 
liciarv  Subcommittee  on  Adminis- 
tive  Oversight  and  the  Courts. 
Bankruptcy  filings  are  sharply  in- 
asing.  Filings  for  the  fourth  quar- 
of  1995  were  21  percent  higher 
n  in  the  fourth  quarter  of  1994. 
e  level  of  consumer  debt  is  at  an 
time  high,  and  all  indicators  sug- 
it  that  the  growth  in  bankruptcy 
rigs  will  continue. 
H.R.  2604,  the  Bankruptcy  Judge- 
p  Act  of  1995,  was  introduced  in 
'  House  last  November  and  would 
ate  four  permanent  bankruptcy 
Igeships  in  the  Central  District  of 
lifornia  and  one  permanent  bank- 
rtcy  judgeship  in  the  District  of 
iryland.  One  temporary  judgeship 
uld  be  created  in  each  of  the  fol- 
ding districts:  the  Southern  District 
Florida,  the  Eastern  District  of 
chigan,  the  District  of  New  Jersey, 
■  Eastern  District  of  New  York,  the 
>rthern  District  of  New  York,  and 
!  Eastern  District  of  Pennsylvania. 
the  six  temporary  judgeships  that 
uld  be  created  under  the  legisla- 
n,  the  first  bankruptcy  judgeship 
:ancy  (other  than  expiration  of  a 
m)  in  the  district  occurring  five 
us  or  more  after  a  judge  has  been 
pointed  to  the  temporary  judge- 


Prior  to  the  hearing,  Senator  Charles  Grassley  (R-IA)  greets  Chief  Judge  Paul  A.  Magnuson 
(D.  Minn.)  and  Bankruptcy  Judge  William  E.  Anderson  (W.D.  Va.)  of  the  National 
Conference  of  Bankruptcy  Judges. 


ship  would  not  be  filled. 

The  House  Judiciary  Subcommit- 
tee on  Commercial  and  Administra- 
tive Law  conducted  a  hearing  on  the 
bill  last  December,  and  marked  up 
and  referred  the  legislation  to  the  full 
committee  in  February,  which  ap- 
proved the  bill  on  March  14. 

At  the  Senate  hearing,  Senator 
Charles  Grassley  (R-IA),  the  sub- 
committee's chair,  questioned  if  the 
Judiciary  was  looking  at  long-term 
needs  for  bankruptcy  judgeships,  if 
the  number  of  judges  would  eventu- 
ally be  limited,  and  if  courts  were 
making  use  of  intercircuit  transfers 
to  deal  with  disparate  caseloads. 

Magnuson's  responded  that  the 
Judiciary  continues  to  explore  av- 
enues other  than  requesting  new 
judgeships  to  meet  the  resource 
needs  of  the  bankruptcy  courts. 
Among  the  management  tools  and 
processes  currently  being  used  are 
the  recall  program,  in  which  retired 
bankruptcy  judges  serve  on  a  full- 
time  or  part-time  basis;  shared  posi- 
tions, which  allow  the  needs  of  two 
districts  to  be  met  while  avoiding  the 
cost  of  an  additional  judgeship;  in- 
ter- and  intra-circuit  assignments, 
which  provide  short-term  solutions 


to  districts  with  disparate  caseloads; 
cross  designation,  which  allows  des- 
ignation of  a  bankruptcy  judge  to  an 
adjacent  or  nearby  district;  addi- 
tional law  clerks,  who  provide  bank- 
ruptcy judges  with  additional  re- 
search assistance  and  allow  an 
initial  review  of  materials  in  certain 
types  of  cases  where  judicial  deter- 
mination is  not  needed;  and  judicial 
education,  which  enhances  case 
management. 

Magnuson  told  the  subcommittee 
that  the  Judicial  Conference  has  re- 
duced its  original  request  for  19 
bankruptcy  judgeships  to  11.  In  ad- 
dition, the  Conference  currently  is 
holding  nine  bankruptcy  judgeships 
vacant  in  districts  where  caseloads 
have  declined. 

Magnuson  said,  "Personal  lives, 
livelihoods,  states,  even  countries, 
depend  on  the  economic  health  of 
its  citizens  and  businesses.  When 
economic  health  fails,  the  'fresh 
start'  provided  by  the  bankruptcy 
code  helps  to  minimize  the  devastat- 
ing impact.  Without  an  adequate 
number  of  bankruptcy  judges  to  ad- 
minister these  cases,  the  goal  of  a 
fresh  start  is  in  some  cases  de- 
stroyed because  of  delay." 
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Court  Employees  Honored  With  1996  Director's  Awards 
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Two  clerks  of  court  and  a  systems 
manager  are  the  recipients  of  the 
1996  Director's  Awards  for  Admin- 
istrative Excellence,  while  three 
clerks  of  court  and  a  deputy  circuit 
executive  received  the  1996 
Director's  Awards  for  Outstanding 
Leadership.  In  addition,  one  clerk  of 
court  was  awarded  a  Special 
Director's  Award  for  his  outstand- 
ing leadership  in  a  crisis  situation. 
Administrative  Office  Director 
Leonidas  Ralph  Mecham  praised  the 
recipients,  saying,  "Their  efforts 
demonstrate  the  type  of  dedication, 
creativity,  personal  leadership,  and 
commitment  to  quality  which  will 
help  to  move  the  federal  Judiciary 
into  the  next  century." 


Robert  D.  Detmis 

Special  Director's  Award 
Robert  D.  Dennis,  clerk  of  court 
for  the  U.S.  District  Court  for  the 
Western  District  of  Oklahoma,  was 
recognized  for  his  extraordinary 
leadership  in  the  aftermath  of  the 
April  19,  1995,  bombing  of  the  Alfred 
P.  Murrah  Federal  Building  in  Okla- 
homa City.  Dennis  was  inside  the 
Murrah  building  at  the  time  of  the 
explosion  and  suffered  minor  inju- 
ries. He  then  returned  to  the  dam- 
aged courthouse  to  help  with  evacua- 
tion and  provide  emotional  support 


and  information  for  his  staff.  Under 
his  leadership,  the  court  was  able  to 
resume  business  just  one  week  after 
the  bombing. 


Leah  Arms 

1996  Director's  Awards  for 
Administrative  Excellence 

The  recipients  of  the  1996  Direc- 
tor's Award  for  Administrative  Ex- 
cellence were  honored  for  their  ac- 
complishments in  improving  the 
administration  of  the  federal  Judi- 
ciary. Nominees  were  judged  on  the 
originality  of  their  accomplishment, 
its  transferability  to  other  federal 
courts,  the  amount  of  cost-savings 
produced,  and  the  lasting  impact  of 
its  contribution  to  the  Judiciary. 


Jon  D.  Ceretto 


Leah  Arms,  systems  manager  for 
the  U.S.  Bankruptcy  Court  for  the 
Western  District  of  Oklahoma,  was 
honored  for  her  development  of  an 
imaging  program  for  scanning  court 
documents  into  electronic  form. 
Within  this  system,  judges,  attor- 
neys, and  clerks  can  review  and 
comment  on  documents  at  any  time 
on  a  computer  screen,  thus  saving 
the  time  and  labor  of  retrieving  and 
copying  the  original  paper  files. 

Jon  D.  Ceretto,  clerk  of  court  for 
the  U.S.  Bankruptcy  Court  for  the 
Central  District  of  California,  was 
honored  for  his  role  in  modernizing 
the  court  through  automation,  hu- 
man resource  management,  more  ef- 
ficient use  of  space,  and  streamlined 


George  A.  Ray 

office  procedures.  He  also  replaced 
the  traditional  hierarchy  of  the 
clerk's  office  with  a  number  of  self- 
directed  teams  intended  to  increase 
the  court's  service  orientation. 

George  A.  Ray,  clerk  of  court  for 
the  U.S.  District  Court  for  the 
Northern  District  of  New  York,  was 
honored  for  his  efforts  to  automate 
and  modernize  the  court's  jury  sys- 
tem. He  procured  a  jury  program, 
which  issues  jurors  bar-coded 
badges  used  to  keep  track  electroni- 
cally of  jurors'  attendance,  ^ 
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eage,  and  other  expenses.  It  was 
mated  that  the  system  saved  the 
irt  $50,000  in  the  first  year  of  its 
jlementation. 


fice  H.  Dunn 

1996  Director's  Awards  for 
Outstanding  Leadership 

[Tie  recipients  of  the  1996 
ector's  Awards  for  Outstanding 
dership  were  recognized  for 
ir  long-term  contributions  to 
nagerial  effectiveness  and  im- 
ved  administration  in  the  federal 
iciary.  The  award  is  given  to  Ju- 
lary  managers  who  have  made 
standing  sustained  leadership  ef- 
:s  toward  increasing  program  ef- 
iveness  and /or  reducing  admin- 
ative  costs. 
ference  H.  Dunn,  clerk  of  court 


for  the  U.S.  Bankruptcy  Court  for 
the  District  of  Oregon,  was  honored 
for  his  contributions  to  the  automa- 
tion efforts  in  the  bankruptcy  court 
system  and  his  efficient  administra- 
tion of  the  court.  He  was  one  of  the 
first  clerks  to  use  automated  case 
management  applications,  and  he 
currently  serves  as  chair  of  the 
Bankruptcy  Case  Management  and 
Statistics  Umbrella  Group.  He  has 
also  worked  with  the  local  bar  asso- 
ciation to  draft  new  local  rules  and 
has  assisted  in  the  Ninth  Circuit's 
rules  review  process. 


Sayenga 


Robert  M.  Wily 

Jill  Sayenga,  deputy  circuit  ex- 
ecutive for  the  U.S.  Court  of  Ap- 
peals for  the  District  of  Columbia 
Circuit,  was  recognized  for  her  ef- 
forts to  automate  the  circuit's  offices 


and  to  effect  cost  savings  in  circuit 
operations.  She  led  the  conversion  of 
office  space  into  an  Automation 
Training  Center,  which  allows  the 
court  to  train  staffers  in-house,  thus 
saving  time  and  money.  In  addition, 
she  developed  a  new  budget  process 
and  a  new  printing  system  for  court 
opinions. 

1  Geri  M.  Smith,  clerk  of  court  for 
the  U.S.  District  Court  for  the 
Northern  District  of  Ohio,  was  hon- 
ored for  her  efforts  toward  effi- 
ciency in  court  administration.  She 
led  several  pilot  programs  in  case 
management,  which  are  credited 
with  reducing  the  number  of  cases 
pending  by  50  percent.  She  has 
served  as  associate  chair  of  the  Sup- 
port and  Education  Area  Umbrella 
Group,  and  she  is  coordinator  of  the 
New  Cleveland  Courthouse  Project. 
Robert  M.  Wily,  clerk  of  court  for 
the  U.S.  Bankruptcy  Court  for  the 
Eastern  District  of  Virginia,  was 
honored  for  his  role  in  establishing 
the  Judiciary's  current  advisory  sys- 
tem. He  played  a  key  role  in  the  cre- 
ation of  the  Court  Administration 
Advisory  Council,  which  he  envi- 
sioned as  a  mechanism  to  bring  vari- 
ous court  groups  together  to  work 
for  the  common  good.  He  served  as 
chair  of  the  Bankruptcy  Clerks  Ad- 
visory Group  during  a  time  of  seri- 
ous staffing  cuts,  and  he  helped  to 
initiate  a  fair  allocation  of  staffing 
throughout  the  Judiciary. 

Nominations  for  Director's 
Awards  may  be  made  by  anyone 
in  the  federal  Judiciary  and  all  cur- 
rent and  former  employees  of  the 
federal  courts,  except  federal  court 
judges,  are  eligible.  Employees 
of  the  AO,  the  Federal  Judicial  Cen- 
ter, and  several  special  courts  are 
not  eligible.  All  nominations  are  re- 
viewed by  a  panel  appointed  by 
the  Director,  who  makes  the  final 
selection  based  upon  the  panel's 
recommendations.  £». 
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Appointed:  Robert  L.  Dube,  as  U.S. 
Magistrate  Judge,  U.S.  District  Court 
for  the  Southern  District  of  Florida, 
March  25. 

Appointed:  Jeffery  P.  Hopkins,  as 

U.S.  Bankruptcy  Judge,  U.S.  Bank- 
ruptcy Court  for  the  Southern  Dis- 
trict of  Ohio,  April  1 . 

Appointed:  Edward  C.  King,  as  U.S. 
Magistrate  Judge,  U.S.  District  Court 
for  the  District  of  Hawaii,  March  15. 

Appointed:  Sidney  R.  Thomas,  as 

U.S.  Court  of  Appeals  Judge,  U.S. 
Court  of  Appeals  for  the  Ninth  Cir- 
cuit, March  1 1 . 

Appointed:  David  T.  Walker,  as 

U.S.  Magistrate  Judge,  U.S.  District 
Court  for  the  District  of  Alaska, 
April  15. 

Elevated:  Bankruptcy  Judge  Letitia 
Z.  Clark,  to  Chief  Bankruptcy  Judge, 
U.S.  Bankruptcy  Court  for  the  South- 
ern District  of  Texas,  succeeding 
Chief  Bankruptcy  Judge  Manuel  D. 
Leal,  January  1 . 

Elevated:  Bankruptcy  Judge  Marga- 
ret A.  Mahoney,  to  Chief  Bankruptcy 
Judge,  U.S.  Bankruptcy  Court  for  the 
Southern  District  of  Alabama,  suc- 
ceeding Chief  Bankruptcy  Judge  Gor- 
don B.  Kahn,  February  9. 

Elevated:  Bankruptcy  Judge  Allan 
Shiff,  to  Chief  Bankruptcy  Judge, 
U.S.  Bankruptcy  Court  for  the  Dis- 
trict of  Connecticut,  succeeding  Chief 
Bankruptcy  Judge  Robert 
Krechevsky,  March  1. 

Elevated:  Judge  G.  Ernest  Tidwell, 

to  Chief  Judge,  U.S.  District  Court 
for  the  Northern  District  of  Georgia, 


succeeding  Chief  Judge  Robert  L. 
Vining,  Jr.,  April  1. 

Senior  Status:  Judge  Robert  G. 
Doumar,  U.S.  District  Court  for  the 
Eastern  District  of  Virginia,  April 
30. 

Senior  Status:  Judge  James  M. 
Kelly,  U.S.  District  Court  for  the 
Eastern  District  of  Pennsylvania, 
March  31. 

Senior  Status:  Judge  J.  Clifford 
Wallace,  U.S.  Court  of  Appeals  for 
the  Ninth  Circuit,  April  8. 

Retired:  Magistrate  Judge  Peter 
Scuderi,  U.S.  District  Court  for  the 
Eastern  District  of  Pennsylvania, 
March  31. 

Retired:  Bankruptcy  Judge  C. 
Houston  Abel,  U.S.  Bankruptcy 
Court  for  the  Eastern  District  of 
Texas,  March  31. 

Retired:  Senior  Judge  Prentice  H. 
Marshall,  U.S.  District  Court  for 
the  Northern  District  of  Illinois, 
April  15. 

Retired:  Magistrate  Judge  Michael 
Mignella  Jr.,  U.S.  District  Court  for 
the  District  of  Arizona,  March  14. 

Deceased:  Senior  Judge  Charles 
M.  Merrill,  U.S.  Court  of  Appeals 
for  the  Ninth  Circuit,  March  29. 
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As  of  May  1,1996 

Courts  of  Appeals 

Vacancies 

13 

Nominees 

9 

District  Courts 

Vacancies 

46 

Nominees 

30 

Court  of  International  Trade 

Vacancies 

0 

Nominees 

0 

Courts  with 

"Judicial  Emergencies" 

22 

■  irtl  I'riiiu  It 


ivitt  Award  Honors  Judge  John  C.  Godbold 


^  former  chief  judge  of  two  cir- 
:s  and  director  of  the  Federal  Judi- 
Center,  Judge  John  C.  Godbold 
:h  Cir.),  has  been  selected  to  re- 
re  the  Fourteenth  Annual  Edward 
•evitt  Distinguished  Service  to 
ice  Award. 

jodbold's  career,  the  selection 
imittee  noted,  "exemplifies  the 
dom  and  continuing  necessity  for 
constitutional  design  that  estab- 
ed  the  Judiciary  as  an  indepen- 
it  branch  of  government."   His 
g  service  to  the  Judiciary  "demon- 
tes  that  judicial  independence 
ers  the  originality,  creativity, 
imitment,  and  diligence  that  all 
eral  judges  seek  as  they  serve  the 
se  of  justice  and  freedom." 
jodbold  was  chief  judge  of  the 
h  Circuit  when  it  was  split  into 


Judge  John  C.  Godbold 

the  Fifth  and  Eleventh  Circuits;  he 
went  on  to  serve  as  chief  judge  of  the 
Eleventh  Circuit.  "Soft-spoken  and 
low-key  as  he  is,"  one  of  his  nomina- 
tors wrote,  "John  Godbold  has  a  re- 


markable ability  to  lead  groups  of  his 
peers  in  making  difficult  and  often 
courageous  decisions."  As  director  of 
the  Federal  Judicial  Center,  Godbold 
further  served  the  Judiciary,  and  he 
continues  to  make  a  significant  con- 
tribution to  the  court  of  appeals  in 
his  senior  status. 

The  annual  Devitt  Award,  named 
after  the  late  Judge  Edward  J.  Devitt 
(D.  Minn.)  and  given  by  the  Ameri- 
can Judicature  Society,  recognizes 
extraordinary  service  by  members  of 
the  federal  Judiciary.  All  Article  III 
judges  are  eligible  for  the  award.  The 
award's  selection  committee  consists 
of  Justice  Anthony  M.  Kennedy  (Sup. 
Ct.),  Chief  Judge  Proctor  Hug  (9th 
Cir.),  and  Chief  Judge  Sarah  Evans 
Barker  (S.  D.  Ind.). 


ef  Justice  continued  from  page  1 
he  courts,  it  was  helpful  to  take  a 
k  at  the  system's  evolution  over 
past  two  centuries.  One  result  of 
:  process,  the  Chief  Justice  said, 
been  that  while  the  overwhelm- 
majority  of  cases  are  filed  in 
e  courts,  there  has  been  a  "re- 
rkable  increase  in  the  business  of 
federal  courts." 

'Congress,  understandably  con- 
ned with  the  increasing  traffic 
I  drugs  and  the  violence  resulting 
n  the  use  of  guns,  has  legislated 
in  and  again  to  make  what  once 
re  only  state  crimes  federal  of- 
ses,"  Rehnquist  said.  "Congress 
been  of  the  opinion  that  even 
ugh  these  gun  and  drug  crimes 
ild  be  prosecuted  under  state 
',  the  state  penal  systems  were 
lenient  in  paroling  serious  of- 
ders  after  having  served  only  a 
rtion  of  the  time  to  which  they 
re  sentenced.  So  Congress  has 
?ped  in,  prescribed  very  severe 


Chief  Justice  Rehnquist  discusses  judicial 
independence. 

sentencing  guidelines  for  federal 
crimes,  and  federalized  countless 
crimes  involving  drugs  and  guns." 
As  a  result,  Rehnquist  said,  when 
looking  at  the  future  of  the  federal 
courts,  it  is  understood  that  Con- 
gress likely  will  continue  to  add  to 


their  criminal  and  civil  jurisdictions. 

"All  the  planning  and  discussion 
by  judges  as  to  the  future  of  the  fed- 
eral Judiciary  has  a  somewhat  tenta- 
tive, conditional  air  about  it:  in  this 
area  we  are  not  masters  in  our  own 
houses  and  any  major  change  will 
have  to  be  approved  by  Congress," 
Rehnquist  said.  The  Judiciary  in  turn 
must  change  with  the  times  while 
also  maintaining  its  independence. 
The  Chief  Justice  acknowledged  that 
this  does  not  mean  that  federal 
judges  should  be  free  from  criticism 
for  their  decisions  or  that  the  "coun- 
try will  be  forever  in  sway  to  groups 
of  non-elected  judges." 

Rehnquist  concluded,  "Change  is 
the  law  of  life,  and  the  Judiciary  will 
have  to  change  to  meet  the  chal- 
lenges which  will  face  it  in  the  fu- 
ture. But  the  independence  of  the 
federal  Judiciary  is  essential  to  its 
proper  functioning  and  must  be 
retained."  £ 
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Judge  Barefoot  Sanders  and  Committee  Address  Judicial  Concerns 


it 


Judge  Barefoot  Sanders  was  ap- 
pointed to  the  United  States  District 
Court  for  the  Northern  District  of  Texas 
in  1979.  Between  1989  and  1995,  he 
was  chief  judge  of  the  court.  The  Chief 
Justice  appointed  Sanders  to  the  Judicial 
Conference  Committee  on  the  Judicial 
Branch  in  1989  and  named  him  the 
chair  of  that  committee  in  1994. 

Q#  The  Committee  on  the  Judi- 
•   cial  Branch  plays  a  central 
role  in  the  day-to-day  lives  of  fed- 
eral judges.  How  does  the  commit- 
tee set  priorities  and  take  positions 
on  issues  of  interest  to  judges? 

A.   The  Chief  Justice  has 
•   charged  the  committee  with 
addressing  problems  affecting  the 
Judiciary  as  an  institution  and  affect- 
ing the  status  of  federal  judges.  Act- 
ing in  that  capacity,  the  committee 
studies  and  makes  recommenda- 
tions to  the  Judicial  Conference  on 
judges'  compensation  and  benefits, 
as  well  as  other  issues  affecting  the 
status  of  the  federal  judicial  office. 
The  committee  is  also  responsible 
for  reviewing  and  advising  the  Judi- 
cial Conference  on  appropriate 
changes  to  the  travel  regulations  for 
judges. 

The  committee  is  comprised  es- 
sentially of  one  Article  III  judge 
from  each  circuit,  as  well  as  a  bank- 
ruptcy judge  and  a  magistrate  judge 
selected  nationally.  Our  members 
are  Judges  David  Hansen  (8th  Cir.), 
Paul  Kelly  (10th  Cir.),  Fred  Parker 
(2d  Cir.),  Randall  Rader  (Fed.  Cir.), 
Bruce  Selya  (1st  Cir.),  Eugene  Siler 
(6th  Cir.),  B.  Avant  Edenfield  (N.D. 
Ga.),  Joyce  Hens  Green  (D.  D.C), 
Harry  Leinenweber  (N.D.  111.),  James 
Redden  (D.  Or.),  Joseph  Rodriguez 
(1).  N.J.),  Dennis  Shedd  (D.  S.C), 
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Claudia  Wilken  (N.D.  Cal.),  Bank- 
ruptcy Judge  Glen  Clark  (D.  Utah), 
and  Magistrate  Judge  Donald 
Abram  (D.  Colo.).  In  this  way,  our 
members  represent  the  interests  of 
judges  from  across  the  country.  I 
strongly  encourage  judges  who  wish 
to  address  their  concerns  to  the  com- 
mittee to  contact  their  circuit  repre- 
sentative. 

Generally  the  committee  meets  in 
person  twice  a  year  to  study  current 
issues  under  its  jurisdiction  and  to 
prepare  recommendations  to  the  up- 
coming Judicial  Conference.  Be- 
tween meetings,  the  work  of  the 
committee  is  carried  on  by  four 
standing  subcommittees.  In  this  pro- 
cess, we  consult  closely  with  the  Ad- 
ministrative Office,  other  Judicial 
Conference  committees,  and  the 
Federal  Judges  Association. 

Issues  which  come  before  the 
committee  may  be  originated  by  the 
members,  other  judges,  another  con- 
ference committee,  or  the  Adminis- 
trative Office.  Because  we  are  the 
"judges'  committee,"  the  committee 
will  respond  to  each  matter  pre- 
sented by  a  judge. 

Q#  You  recently  testified  before 
•   House  and  Senate  subcom- 
mittees in  support  of  legislation, 
which  would  delink  judicial,  con- 
gressional, and  Executive  Schedule 
pay.  Why  is  this  legislation  impor- 
tant? 

A#   I  believe  that  Congress,  in 
•   enacting  the  Ethics  Reform 
Act  of  1989,  intended  that  the 
statute's  Employment  Cost  Index 
(ECI)  mechanism  would  provide 
judges,  members  of  Congress,  and 
other  top  government  officials  with 
regular  pay  adjustments  to  match 


the  economic  indicators,  which 
would  alleviate  the  need  for  major 
"catch-up"  increases  later  on.  The 
intent  of  the  Ethics  Reform  Act  has 
not  been  realized.  The  question  of 
whether  judges  receive  cost-of-living 
increases  each  year  remains  a  politi- 
cal decision  to  be  made  by  Congress 

Judges  have  not  received  any 
cost-of-living  adjustment  since  1993, 
and  unless  pay  adjustments  are  pro- 
vided in  the  near  future,  the  crisis 
caused  by  diminution  of  compensa- 
tion which  we  experienced  in  the 
1980s  will  recur. 

There  are  sound  reasons  for 
delinking  compensation  of  judges 
from  that  of  other  top  government 
officials.  Their  career  expectations 
are  entirely  different.  Judges,  unlike 
members  of  Congress  and  Executive 
Schedule  political  appointees,  make 
a  lifetime  commitment  to  public  ser 
vice.  Judges  should  be  able  to  plan 
their  financial  futures  based  on  the 
reasonable  expectation  that  their 
compensation  will  stay  even  with 
annual  increases  in  the  cost  of  living 

Judges,  unlike  other  professional 
during  the  past  two  decades,  have 
suffered  a  21  percent  reduction  in 
real  pay,  as  adjusted  for  inflation, 
despite  the  salary  increases  that  ac- 
companied the  Ethics  Reform  Act  o 
1989.  The  purchasing  power  of 
judges  has  similarly  suffered. 

I  agree  with  Representative  Bob 
Livingston  (R-LA),  who  recently  ob 
served  that  the  repeated  denial  of 
cost-of-living  adjustments  to  top 
government  officials  may  imperil 
the  pluralism  and  integrity  of  all 
three  branches  of  government.  I  air 
afraid  that  the  decline  in  the  worth 
of  the  judicial  salary  may  adversely 
affect  the  ability  of  the  Judiciary  to 
attract  and  retain  on  the  bench     y 
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most  qualified  men  and  women. 
I  is  especially  likely  to  be  the  case 
irban  areas  with  high  costs  of  liv- 

These  are  precisely  the  areas 
?re  other  federal  employees  have 
>yed  substantial  locality-based 

increases  under  the  Federal  Em- 
pees'  Pay  Comparability  Act  of 
0. 

Ve  have  legislation  pending  in 
Senate  and  House,  which  would 
eal  section  140  of  Public  Law  97- 
ind  sever  the  linkage  between 
yes'  salaries  and  those  of  mem- 
>  of  Congress  and  Executive 
edule  officers.  This  legislation,  if 
cted,  would  provide  that  judges' 
lies  would  be  adjusted  auto- 
ically  on  an  annual  basis,  assum- 
economic  conditions  so  justified. 

).   As  chair  of  the  Judicial 
•   Branch  Committee,  you 
tmunicate  with  Congress  on  is- 
;  of  interest  and  concern  to  fed- 
judges.  Do  you  encourage  other 
jes  to  do  the  same? 

#   I  certainly  do.  I  believe 
L  •   that  it  is  mutually  beneficial 
the  two  branches  if  judges  and 
nbers  of  Congress  periodically 
lange  views.  It  is  my  sense  that 
nbers  of  Congress  want  to  en- 
e  in  a  constructive  dialogue  with 
*es  on  questions  which  relate  to 
cial  administration,  as  well  as 
?r  issues.  The  committee  has  de- 
led  a  program  to  promote  com- 
lications  between  the  judicial 

legislative  branches  through  vis- 
o  the  courts  by  members  of  Con- 
is.  Last  year,  I  wrote  to  chief 
;es  to  encourage  them  to  invite 
r  senators  and  representatives  to 
t  their  courthouses.  The  purpose 
ie  congressional  visits  is  to  foster 
ual  understanding  and  establish 
s  of  communication  between  the 

branches.  While  the  committee 
dndful  of  the  need  for  separation 
owers,  we  believe  that  an  open 

of  communication  between  the 


branches  can  facilitate  the  public 
good.  1  don't  believe  separation  was 
ever  intended  to  mean  alienation. 

Q#  The  question  of  judicial  in 
•  dependence  has  been  the 
subject  of  much  discussion  recently. 
What  are  some  of  your  reflections 
on  this  issue? 


Judge  Barefoot  Sanders 

A,   It  seems  to  me  that  the  Chief 
•  Justice  and  other  judges 
have  spoken  eloquently  and  force- 
fully about  the  need  to  preserve  the 
independence  of  judges  and,  in  par- 
ticular, judges'  decisional  autonomy. 
I  do  not  believe  that  I  can  add  much 
more  to  the  discussion  except  to 
suggest  that  judicial  independence  is 
important  not  only  to  the  judicial 
system.  The  independence  of  the  Ju- 
diciary must  be  credible  to  those  be- 
ing judged.  The  constitutional  guar- 
antees of  life  tenure  and  irreducible 
salary  instill  confidence  in  the  public 
that  the  exercise  of  judicial  power  is 
being  applied  properly  and  objec- 
tively. 

Over  the  years,  the  committee  has 
explored  methods  for  bringing 
about  a  better  understanding  of  the 
vital  importance  of  an  unencum- 
bered Judiciary  to  the  Congress,  the 


executive  branch,  the  media,  the  bar, 
and  the  general  public.  We  will  con- 
tinue our  efforts  to  increase  aware- 
ness about  the  importance  of  judicial 
independence. 

Q#  What  are  some  other  issues 
•  that  the  committee  is  focus- 
ing on  today  or  will  be  addressing  in 
the  near  future? 

A.   The  preeminent  concern 
•   of  the  committee  is  judicial 
compensation.  Nevertheless,  we 
have  not  lost  sight  of  other  issues  of 
potential  benefit  to  judges.  The  com- 
mittee is  seeking  an  extended  retire- 
ment "Rule  of  80"  that  would  allow 
judges  to  take  senior  status  as  early 
as  age  60  with  20  years  of  judicial 
service.  Under  present  law,  life- 
tenured  judges  may  not  take  senior 
status  until  they  reach  age  65  with  a 
minimum  of  15  years  in  service.  An 
inequity  exists  for  those  who  be- 
come federal  judges  before  age  50.  It 
seems  unfair  that  a  judge  who  has 
served  on  the  bench  for  many  years 
but  finds  that  he  or  she  must  leave 
the  Judiciary  prior  to  attaining  age 
65  would  have  no  vested  interest  in 
any  retirement  income  and  would 
receive  nothing  in  the  way  of  ben- 
efits from  those  years  that  he  or  she 
served.  Judges  are  alone  among  fed- 
eral employees  in  this  respect. 

We  are  also  reviewing  ways  in 
which  the  judicial  salary  might  be 
supplemented  by  providing  related 
benefits.  I  have  asked  two  of  our 
subcommittees  to  look  at  ways  of 
achieving  this  objective.  The  com- 
mittee is  also  considering  ways  of 
assisting  judges  in  making  more  in- 
formed decisions  about  their  ben- 
efits, including  those  dealing  with 
health  and  life  insurance.  We  are 
working  closely  with  the  AO  on 
these  issues.  ^-^ 
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Rules  Committees  Urge  Review  of  Voir  Dire  Methods 


The  Judicial  Conference's  Advi- 
sory Committees  on  Civil  and  Crimi- 
nal Rules  have  voted  not  to  proceed 
with  the  preliminary  draft  of  pro- 
posed amendments  to  Civil  Rule  47 
and  Criminal  Rule  24  that  would 
have  entitled  attorneys  to  participate 
in  voir  dire  and  orally  examine  pro- 
spective jurors  under  reasonable 
court-imposed  limits. 

Judge  D.  Lowell  Jensen  (N.D. 
Cal.),  chair  of  the  Criminal  Rules 
Committee,  and  Judge  Patrick  E. 
Higginbotham  (5th  Cir.),  chair  of  the 
Civil  Rules  Committee,  said  that  the 
amendments  addressed  a  significant 
concern  voiced  by  some  members  of 
the  bar  that  judges  may  be  doing  an 
inadequate  or  perfunctory  job  of 
questioning  prospective  jurors.  A 
1994  Federal  Judicial  Center  survey 
of  U.S.  district  judges  found  that 
about  55  percent  provide  lawyers 
with  an  opportunity  to  question  pro- 
spective jurors,  and  some  judges  al- 
low lawyers  to  do  all  the  question- 
ing. Nonetheless,  the  judges'  major 


objection  to  the  proposals  was  the 
concern  that — despite  provisions  of 
the  proposed  rule  granting  authority 
to  impose  reasonable  limits — the  loss 
of  full  judicial  control  could  lead  to 
abuse.  Other  judges  were  concerned 
that  the  proposal  could  lead  to  more 
appeals. 

Attorney-conducted  voir  dire  re- 
mains an  important  concern  for  the 
bar.  Twenty-five  national  and  local 
bar  and  other  legal  associations  com- 
mented in  favor  of  the  proposed 
amendments.  Some  argued  that  a 
trial  lawyer  has  more  knowledge  of 
the  case  and  is  in  a  better  position  to 
ask  pertinent  questions  of  venire- 
members  than  is  a  trial  judge.  Some 
lawyers  also  believed — with  support 
by  some  juror  studies — that  prospec- 
tive jurors  are  more  comfortable  re- 
sponding to  questioning  by  the  attor- 
neys than  to  questioning  by  a  judge 
whose  stature  and  office  may  affect 
their  answers. 

The  committees  were  not  per- 
suaded that  pursuing  the  proposed 
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changes  in  the  rules  was  the  appro- 
priate response  to  the  range  of  ex- 
pressed concerns.  The  committees 
believed,  however,  that  it  was  impoi 
tant  to  raise  the  level  of  the  federal 
Judiciary's  consciousness  on  ad- 
equate voir  dire  and  recognize  the 
appropriate  role  of  lawyers  in  select- 
ing a  fair  jury.  As  a  first  step,  the 
committees  urged  the  development 
of  educational  programs  for  judges 
on  the  jury  selection  process  and  ex- 
ploration of  voir  dire  methods,  in-   i 
eluding  informed  discussions  with  , 
experienced  trial  lawyers  and  judge 
Jensen  and  Higginbotham  agreed 
that  the  public  airing  of  the  issue  we 
useful — that  the  rulemaking  process 
had  operated  as  it  was  designed. 
Both  advisory  committees  believe 
that  training  sponsored  by  the  FJC 
offers  a  good  first  measure  in  bridg- 
ing the  gap  between  the  bench  and 
bar  on  voir  dire  and  in  achieving 
methods  of  jury  selection  that — whi 
drawing  upon  local  practice — are 
both  fair  and  efficient. 
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nodel  of  the  Montgomery,  Alabama,  site  shows  how  the  new  addition  (right)  complements 
older  courthouse  (foreground)  while  remaining  sensitive  to  an  historic  site. 


A  courthouse  and  its  architecture 
iy  a  central  role  in  a  community, 
th  as  a  structure  open  to  the  pub- 
and  as  a  representative  of  the 
tion's  justice  system.  The  de- 
mds  and  challenges  prevalent  in 
urthouse  construction  today  are 
ident  in  both  the  exterior — 
:urity  and  durability — and  the  in- 
ior — evolving  technologies  and 


modern  efficiencies.  Thrown  into  the 
mix  of  tight  budgets  and  an  ever- 
increasing  workload  is  the  large 
number  of  federal  courthouses  that 
were  built  in  the  1930s  and  are  expe- 
riencing serious  physical  deteriora- 
tion. The  result  is  a  unique  series  of 
challenges  that  have  sparked  the 
creativity  of  the  Judiciary,  the  Gen- 
See  Courthouses  on  page  2 


New  Law  Changes  Prisoner  Litigation 
Reforms  to  Judicial  Selection  Process  Urged 
Federal  Bureau  of  Prisons  Director  Interviewed 
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Bill  to  Prioritize 
Buildings  Passes 

The  Senate  has  passed  legis- 
lation that  would  require  the 
General  Services  Administration 
(GSA)  to  prioritize  public  building 
projects  in  3-year  periods  and  de- 
velop design  guidelines  and  stan- 
dards for  federal  courts,  essentially 
preempting  the  existing  U.S.  Courts 
Design  Guide.  The  legislation  now 
goes  to  the  House,  which  plans  ac- 
tion on  a  similar  bill  in  late  June. 

The  Public  Building  Reform  Act 
of  1996,  S.  1005,  was  cosponsored 
by  Senator  John  H.  Chafee  (R-RI), 
chair  of  the  Committee  on  Environ- 
ment and  Public  Works,  and 
Senators  John  W.  Warner  (R-VA) 
and  Max  S.  Baucus  (D-MT),  chair 
and  ranking  member,  respectively, 
of  the  committee's  Subcommittee 
on  Transportation  and  Infrastruc- 
ture. The  bill  would  "improve  the 
process  of  constructing,  altering, 
and  acquiring  public  buildings" 
and  would  apply  to  all  public 
buildings,  not  only  courthouses. 
While  the  Judicial  Conference  has 
not  taken  a  position  on  the  bill,  the 
Executive  Committee  is  expected 
to  consider  it  this  month. 

Courthouse  Priorities 

Provisions  of  the  bill  would 
require  the  GSA  to  submit  to 

See  Legislation  on  page  4 
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Arroios  indicate  how  air  flows  through  the  atri 
and  how  direct  sunlight  is  deflected  at  the  roof. 

Courthouses  continued  from  page  1 
eral  Services  Administration  (GSA), 
and  architects  as  demonstrated  by 
several  new  federal  courthouse 
projects  that  are  innovative,  flexible, 
and  efficient. 

Adaptive  Reuse 
Scranton,  Pennsylvania 

One  success  story  is  the  Scranton, 
Pennsylvania,  courthouse,  which  its 
architects  say  represents  the  mar- 
riage of  two  buildings  in  the  finest 
sense — the  merging  of  the  best  assets 
of  each  without  sacrificing  quality. 

The  project  began  as  an  older 
courthouse  with  a  planned  annex 
and  major  circulation  problems.  It 
became  a  single  integrated  project 
when  the  decision  was  made  to  de- 
sign the  two  buildings  to  work  as 
one.  The  architect,  Frank  Grauman  of 
Bohlin,  Cywinski  and  Jackson,  cred- 
its Judge  Douglas  P.  Woodlock  (D. 
Mass.),  the  1996  recipient  of  the  Tho- 
mas Jefferson  Award  for  Public  Ar- 
chitecture, and  his  series  of  seminars 
on  the  process  and  substance  of  de- 
signing courthouses  with  inspiring 
the  court's  judges  to  see  architecture 
as  an  opportunity. 

Faced  with  pressing  space  needs 
and  an  annex  that  would  not  easily 


urn 


in  the  new  Phoenix,  Arizona,  courthouse, 


accommodate  all  the  new  court- 
rooms, the  judges  looked  at  the  solu- 
tions the  buildings  could  offer  joint- 
ly. The  result  is  a  design  that  wel- 
comes the  public  at  the  junction  of 
the  old  and  new  buildings  through 
an  eye-catching  entry.  The  judges 
agreed  to  a  collegial  floor  and  eight 
courtrooms — one  fewer  than  first 
stipulated — and  gained  an  array  of 
differently  sized  courtrooms,  some 
historic,  others  with  state-of-the-art 


technology,  further  redesigned  to 
comfortably  accommodate  jury  de- 
liberation rooms.  This  type  of  design 
works  well  with  the  concept  of  court- 
room sharing. 

An  Historical  Context 
Montgomery,  Alabama 
In  Montgomery,  Alabama,  the 
courthouse  addition  is  to  be  located 
in  a  two-block  area  adjoining  the  ex- 
isting courthouse.  The  planned 
addition's  size  and  design  is  sensi- 
tive not  only  to  Montgomery's 
gridplan  dating  from  the  early  nine- 
teenth century  and  the  architecture 
of  nearby  historic  buildings,  but  also 
to  the  Greyhound  bus  station,  which 
was  historically  significant  in  the 
1961  Freedom  Rides.  The  resulting 
curvilinear  building  was  designed  by 
Lee  Sims  of  Barganier,  Davis,  Sims 
Architects  Associates,  to  arc  gently 
away  from  the  old  courthouse, 
complementing  its  architecture.  The 
design  provides  windows  for  natural 
light,  chambers  for  district  judges  on 
a  collegial  floor  with  access  to  the  old 
courthouse  and  their  new  court- 
rooms below,  six  courtrooms  that 
preserve  the  scale  and  proportions  of 
the  old  courtrooms,  separate        y 


The  artist's  drawing  shows  how  the  Scranton,  Pennsylvania,  courthouse  addition  with  its 
central  entry  also  will  function  as  a  public  space. 
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3W  Law  Brings  Broad  Reforms  to  Prisoner  Litigation 


Dn  April  26,  1996,  the  President 
led  omnibus  budget  reconcilia- 
i  legislation,  Public  Law  104-134, 
ich  included  the  Prison  Litigation 
orm  Act  of  1996.  This  law  sub- 
itially  changes  almost  every  as- 
t  of  federal  court  procedures  cur- 
tly used  in  non-habeas  prisoner 
;ation,  including  procedures  for 
ig  and  reviewing  in  forma 
iperis  (IFP)  petitions,  court  or- 
ed  remedial  relief  for  prison 
iditions,  and  appointment  and 
Tnent  of  federal  special  masters. 
[\vo  of  the  most  immediate  ad- 
ustrative  concerns  that  face  the 
irts  from  this  legislation  are  the 
v  requirements  imposed  for  spe- 
masters  and  IFP  petitions. 


Special  Masters 

The  act,  in  an  earlier  version, 
would  have  required  that  only  mag- 
istrate judges  be  appointed  as  spe- 
cial masters  in  prison  condition 
cases.  This  requirement  was  op- 
posed by  the  Judicial  Conference, 
and  the  law  only  requires  the  court 
to  choose  a  special  master  from  can- 
didates provided  by  the  parties. 

The  law  limits  the  amount  special 
masters  may  be  compensated  and 
requires  that  masters  be  paid  out  of 
the  Judiciary's  own  funds,  rather 
than  be  charged  to  the  parties.  Spe- 
cial master  compensation  is  limited 
to  the  rate  established  for  court- 
appointed  counsel  under  the  Crimi- 
nal Justice  Act.  Prior  to  enactment  of 


the  law,  special  masters  were  paid 
by  the  states,  and  several  states  now 
argue  that  the  law  is  retroactive, 
which  would  relieve  them  of  their 
obligation  to  pay  for  special  masters 
in  on-going  cases. 

The  act  also  states  that  special 
masters  should  receive  hourly  rate 
compensation  "plus  costs  reasonably 
incurred  by  the  special  master." 
These  costs  are  also  to  be  paid  from 
funds  appropriated  to  the  Judiciary. 
No  details  were  provided  regarding 
what  may  be  the  various  types  or 
amounts  of  these  costs  or  how  to  de- 
termine their  reasonableness.  The 
court  must  decide  these  issues  on  a 
case-by-case  basis.  Depending  on 

See  Reform  on  page  6 


soner  and  judges'  elevators,  and 
tricted  circulation  for  security. 
;  ground  floor  houses  mechanical 
ilities,  food  services,  and  the 
ikruptcy  courts. 

Jew  Take  On  An  Old  Principle 
Phoenix,  Arizona 

innovative  engineering  technol- 
r  went  into  the  new  courthouse  in 
:>enix,  Arizona,  where  climate  is  a 
jor  consideration.  Daytime  tem- 
atures  in  the  summer  easily  can 
ch  triple  digits.  At  such  times, 
>ple  tend  to  go  to  or  from  build- 
s  without  stopping  to  experience 
public  space.  But  the  architects 
nted  to  make  their  courthouse 
it  a  positive  experience.  The  L- 
iped,  multi-story  building  was 
nned  with  a  very  large  atrium 
a  which  all  the  floors  look.  The 
ss-walled  atrium  provides  natu- 
lighting  to  the  floors,  and  this  is 
>ere  many  public  functions,  such 
jury  assembly,  are  held  and 
iere  the  ceremonial  courtroom  is 
ated.  Unusual  in  such  a  hot  cli- 


mate, the  atrium  is  not  air-condi- 
tioned. Instead,  the  architects,  Rich- 
ard Meier  and  Partners,  made  use  of 
the  old  principle  of  passive  cooling. 
While  roof  sunscreens  deflect  en- 
try of  direct  sunlight  into  the  atrium, 
warm  outside  air  is  drawn  in  at  the 
bottom  of  the  atrium  wall.  Here,  the 
air  is  misted,  cooling  in  the  process, 
because  energy  is  expended  when 
the  mist  changes  to  a  gaseous  state. 
The  cooled  air  enters  the  atrium,  ris- 
ing as  it  warms,  until  it  is  trapped 
and  vented  at  the  roof.  The  cycle  re- 
peats itself  continuously.  Project  ar- 
chitects, with  the  assistance  of  the 
Department  of  Energy,  used  a  com- 
puter-generated model  of  the  atrium 
to  check  the  air  flow  and  heat  ex- 
change. Temperatures  on  the  atrium 
floor  can  be  a  comparatively  mild 
74°F,  and  will  never  exceed  90°F — all 
without  air-conditioning. 

Automated  Efficiency 
San  Francisco,  California 

While  the  Phoenix  courthouse 
may  win  notice  for  its  creative  use  of 


an  old  principle,  the  Phillip  Burton 
Federal  Building  and  U.S.  Court- 
house in  San  Francisco,  California,  is 
using  the  latest  technology  to  be- 
come the  most  energy  efficient  fed- 
eral building  in  the  nation.  The 
building,  the  largest  federal  facility 
in  the  West,  is  a  demonstration 
project  with  the  GSA,  Pacific  Gas 
and  Electric  Company,  and  experts 
from  the  private  and  public  sectors. 
The  project  is  expected  to  reduce  en- 
ergy costs  in  the  building  by  more 
than  25  percent.  Stage  I  of  a  3-stage 
project  demonstrates  the  latest  in 
lighting  controls  strategies.  By  Stage 
III,  slated  for  completion  by  1997, 
most  of  the  building's  functions — 
including  the  lighting,  heating, 
ventilation,  and  air  conditioning 
systems — will  be  automated  by 
the  energy  management  system, 
which  will  coordinate  the  systems 
for  energy  efficiency  and  cost- 
effectiveness,  ^v. 
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Legislation  continued  from  page  1 
Congress,  as  part  of  its  annual  autho- 
rization requests,  a  public  buildings 
plan  for  the  first  three  fiscal  years 
with  a  list,  in  order  of  priority,  of 
each  federal  construction  or  acquisi- 
tion project.  In  the  case  of  proposed 
courthouse  construction,  the  plan 
must  also  include: 

■  the  number  of  federal  judges  for 
whom  the  project  is  to  be  carried  out 
and  courtrooms  available  for  judges; 

■  the  projected  number  of  federal 
judges  and  courtrooms  to  be  accom- 
modated by  the  project  at  the  end  of 
the  10-year  period  beginning  on  the 
date; 

■  a  justification  for  the  projection, 
including  a  specification  of  the  num- 
ber of  authorized  positions  and  the 
number  of  senior  judges  to  be  accom- 
modated; 

■  the  year  in  which  the  court- 
house in  use  as  of  the  date  of  submis- 
sion of  the  prospectus  reached  maxi- 
mum capacity  by  housing  only  courts 
and  court-related  agencies;  and 

■  the  level  of  security  risk  at  the 
courthouse,  as  determined  by  the 
director  of  the  Administrative  Office. 

Design  Guide  and  Standards 

The  GSA  also  would  be  required 
to  develop,  in  consultation  with  the 
AO,  a  report  specifying  the  "charac- 
teristics of  court  accommodations 
that  are  essential  to  the  provision  of 
due  process  of  law  and  the  safe,  fair, 
and  efficient  administration  of  justice 
by  the  federal  court  system."  The 
report,  to  be  submitted  to  the 
Senate's  Committee  on  Environment 
and  Public  Works  and  the  House's 
Committee  on  Transportation  and  In- 
frastructure, would  be  used  in  the 
design  of  court  accommodations. 

The  Judiciary  currently  uses  the 
U.S.  Courts  Design  Guide  as  a  guide 
for  the  cost-effective  construction  of 
U.S.  courthouses.  First  approved  by 
the  Judicial  Conference  and  publish- 
ed in  its  present  form  in  1991,  the 
Design  Guide  was  developed  among 


Senator  John  W.  Warner 

the  Judiciary,  the  GSA,  and  a  team  of 
experts  in  space  planning,  security, 
acoustics,  mechanical-electrical  sys- 
tems, and  automation.  It  has  been  pe- 
riodically reviewed  and  amended  by 
the  Judicial  Conference  to  reflect 
cost-cutting  initiatives  and  changing 
requirements.  This  Design  Guide 
would  be  replaced  by  a  GSA-gener- 
ated  guide,  under  this  legislation. 
In  addition,  the  bill  calls  for  the 
Commission  on  Fine  Arts  to  provide 
advice  on  federal  courthouse 
designs,  including  an  evaluation  of 
the  ability  of  the  design  to  "express 
the  dignity,  enterprise,  vigor,  and 
stability  of  the  American  Govern- 
ment appropriately  and  within  the 


Senator  Max  S.  Baucus 


accepted  standards  of  courthouse 
design." 

Judiciary's  Steps 

Representatives  of  the  Judicial 
Conference  recently  testified  before 
Congress  on  the  steps  the  Judiciary 
has  taken  to  implement  cost- 
effective  design  strategies  and  pri- 
oritize courthouse  construction 
projects  in  an  effort  to  do  its  part  to 
make  the  federal  courthouse  con- 
struction program  accountable,  eco- 
nomical, and  responsive  to  the 
needs  of  litigants. 

"We  believe  that  in  the  past  few 
years,  the  Judiciary  has  developed  a 
reasonable,  well  thought  out  pro- 
gram to  determine  where  our  most 
critical  needs  are  and  to  establish 
space  standards,"  said  Judge  Robert 
E.  Cowen  (3d  Cir.),  chair  of  the  Judi- 
cial Conference's  Committee  on  Se- 
curity, Space  and  Facilities.  Cowen 
testified  before  the  Senate  Environ- 
ment and  Public  Works  Subcommit- 
tee on  Transportation  and  Infra- 
structure. The  previous  week,  Judge 
Norman  H.  Stahl  (1st  Cir.),  a  mem- 
ber of  the  Security,  Space  and  Facili- 
ties Committee,  appeared  before  the 
House  Transportation  and  Infra- 
structure Subcommittee  on  Public 
Buildings  and  Economic  Develop- 
ment. Both  subcommittees  were 
considering  the  courthouse  con- 
struction portion  of  the  GSA's  fiscal 
year  1997  federal  building  program. 

Cowen  and  Stahl  provided  the 
subcommittees  with  specific  details 
of  cost-effective  design  strategies 
that  are  being  implemented  in  court- 
houses across  the  country.  In  addi- 
tion, a  rigorous  review  of  the  Design 
Guide  by  the  Judiciary,  with  com- 
ments from  the  GSA  and  the  private 
sector,  is  in  progress  as  part  of  the 
effort  to  determine  where  appropri- 
ate savings  may  be  realized.  Recom- 
mended changes  to  the  Design  Guide 
are  expected  to  be  presented  to  the 
Judicial  Conference  within  the  next 
year.  Among  the  areas  under     J 


The  Third  Branch    ■  June  1996 


e  Norman  H.  Stahl 

ew  are  the  size  and  number  of  li- 
nes, conference  rooms  and  train- 
rooms  necessary  in  a  courthouse, 
the  size  and  dimensions  of 
rtrooms.  It  also  is  expected  that 
updated  Design  Guide  will  con- 
information  on  the  integration 
ie  latest  technology  in  order  to 
i  courthouse  space  and  highlight 
jvations  used  in  recently  de- 
led  courthouses. 

Zowen  also  shared  with  the  sub- 
imittee  a  copy  of  a  5-year  plan 
courthouse  construction  in  order 
'riority,  as  approved  by  the  Judi- 
Conference  earlier  this  year.  ^»^ 


\e  Robert  E.  Cowen 


Appellate  Survey  Results  Released 


Senator  Charles  Grassley  (R-IA), 
chair  of  the  Senate  Judiciary  Sub- 
committee on  Administrative 
Oversight  and  the  Courts,  last 
month  released  a  report  on  his  sur- 
vey of  U.S.  court  of  appeals 
judges.  Earlier  this  year,  Grassley 
sent  a  survey  to  all  federal  court  of 
appeals  and  district  court  judges, 
seeking  their  views  on  a  variety  of 
issues  facing  the  court  system.  Of 
the  249  federal  appellate  judges 
surveyed,  he  received  responses 
from  170  (68.3  percent)  judges. 

"I  am  pleased  with  the  results  of 
the  survey,  and  I  hope  to  continue 
the  candid  and  constructive  dia- 
logue that  the  survey  has  initiated 
between  Congress  and  the  federal 
judges,"  Grassley  said  in  a  state- 
ment released  by  his  office.  "From 
the  responses  received,  there  is  no 
question  that  we  can  save  money 
in  the  Judiciary,  limit  the  waste  of 
resources  and  ensure  the  effective 
administration  of  justice." 

In  its  executive  summary,  the 
report  identified  the  following 
themes: 

■  Further  cost  savings  can  be 
achieved  by  exploring  such  issues 
as  sharing  arrangements  and  inte- 
gration of  courtroom,  library,  and 
conference  room  space  among  fed- 
eral and  state  judges;  increased 
use  of  telecommunications  and 
teleconferencing;  and  expanded 
use  of  alternative  dispute  resolu- 
tion techniques. 

■  Because  of  the  numerous 
criticisms  of  the  General  Services 
Administration  (GSA),  Congress 
should  look  into  the  GSA's  work 
involving  federal  courthouses. 

■  Even  though  there  has  been 
an  overall  increase  in  caseload,  the 
majority  of  judges  felt  their 
workload  was  manageable  with 
the  current  number  of  judges. 

■  A  review  should  be  con- 
ducted to  determine  if  restructur- 


ing or  reconfiguration  of  the  circuits 
and  districts  is  necessary. 

■  Because  of  differences  in  publi- 
cation criteria  in  courts,  Congress 
and  the  Judiciary  should  explore 
whether  there  should  be  national 
standards  or  criteria  for  publication 
and  distribution  of  opinions. 

■  Judges  are  concerned  with  the 
expansion  of  Article  III  jurisdiction 
and  its  potential  impact  on  the  effi- 
cient functioning  of  the  federal  Judi- 
ciary and  the  overall  quality  of  deci- 
sion-making. 

■  Congress  and  the  Administra- 
tion should  review  the  potential  im- 
pact on  the  Judiciary's  resources  be- 
fore and  when  they  take  action. 

Leonidas  Ralph  Mecham,  director 
of  the  Administrative  Office,  said 
that  the  survey  represents  a  con- 
structive contribution  to  the 
Judiciary's  on-going  effort  to  econo- 
mize while  continuing  to  provide 
necessary  services  to  litigants  and 
the  public.  Mecham  noted  that 
many  of  the  items  contained  in 
Grassley's  report  already  have  been 
identified  by  the  Judicial  Confer- 
ence's Economy  Subcommittee  and 
either  are  under  active  study  or  al- 
ready have  been  implemented. 

"Creativity,  resourcefulness,  and 
ingenuity  are  both  necessities  and 
realities  in  the  management  and  op- 
eration of  today's  federal  court  sys- 
tem," Mecham  said.  "While  the  re- 
sponses of  individual  judges  to  the 
Senator's  survey  speak  for  them- 
selves, it  certainly  is  no  surprise  that 
those  who  work  in  the  courts  are  a 
fruitful  and  continuous  source  for 
productive  and  innovative  ideas." 

Grassley  said  that  he  hopes  soon 
to  release  the  findings  of  his  survey 
of  U.S.  district  court  judges. 
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Bankruptcy  Filings  Continue  to  Climb  to  Record  Levels 


In  the  12-month  period  ended 
March  31,  1996,  bankruptcy  filings 
increased  16.8  percent  compared  to 
the  same  period  in  1995,  according 
to  statistics  released  by  the  Adminis- 
trative Office.  Filings  for  the  previ- 
ous 12-month  period  ended  Decem- 
ber 31, 1995,  also  showed  a  sizable 
11.3  percent  increase.  If  this  trend 
continues,  in  1996  bankruptcy  filings 
will  break — for  the  first  time  ever — 
the  1  million  mark.  The  next  highest 
level  of  filings  during  a  12-month 
period  occurred  in  1992,  when  in  the 
12-month  period  ending  September 
30,  bankruptcy  filings  numbered 
977,478.  Preliminary  data  for  the 
month  of  April  1996  shows  over 


Reform  continued  from  page  3 
how  these  provisions  are  interpreted 
and  applied,  the  new  law  could 
have  an  enormous  impact  on  the 
Judiciary's  budget. 

Prisoner  In  Forma  Pauperis 
Petitions 

The  new  law  would  limit  a 
prisoner's  ability  to  file  IFP  petitions 
that  are  frivolous,  malicious,  or  un- 
true. Now,  prisoners  seeking  to  file 
actions  IFP  must  submit  certified 
copies  of  their  prison  trust  fund  ac- 
count statements  for  the  6-month  pe- 
riod immediately  before  filing  the 
petition,  as  well  as  affidavits  listing 
all  assets.  If  funds  are  available,  the 
prisoner  must  pay  the  full  amount. 
When  a  prisoner  does  not  have  suffi- 
cient funds,  the  court  must  collect  an 
initial  partial  filing  fee  of  20  percent 
of  the  average  monthly  deposit  in 
the  prisoner's  account  or  the  aver- 
age monthly  balance  in  the  prison- 
er's account  for  the  previous  6- 
month  period,  whichever  is  greater. 
Thereafter,  prisoners  are  required  to 
pay  20  percent  of  their  monthly  in- 


100,000  cases  filed— an  all  time  high 
for  monthly  bankruptcy  filings. 
A  total  of  980,126  bankruptcy 
cases  were  filed  in  federal  courts 
during  the  12-month  period  ended 
March  31,  1996.  Among  the  U.S.  dis- 
trict courts,  the  Central  District  of 
California  led  with  85,819  filings. 
The  largest  percentage  increase  was 
in  the  Eastern  District  of  Arkansas, 
with  a  51.4  percent  increase.  Among 
the  circuits,  the  Ninth  Circuit,  which 
includes  the  state  of  California,  had 
the  highest  number  of  filings  at 
227,211,  and  the  Eighth  Circuit 
showed  the  largest  overall  percent- 
age increase  in  filings  at  23.4  per- 
cent. All  districts,  with  the  exception 


in  h- 


come,  whenever  it  exceeds  $10,  to 
the  court  until  the  filing  fee  is  paid. 
Responsibility  for  collecting  these 
funds  and  submitting  them  to  the 
court  is  with  the  agency  that  has 
custody  of  the  prisoner.  The  law 
specifically  states  that  the  collected 
amount  shall  not  exceed  the  statu- 
tory fee. 

The  law  also  seeks  to  limit  non- 
meritorious  IFP  claims  by  prohibit- 
ing prisoners  from  filing  any  more 
than  three  IFP  petitions  if  the  first 
three  were  dismissed  on  the 
grounds  that  they  were  frivolous, 
malicious,  or  failed  to  state  a  claim 
upon  which  relief  could  be  granted. 
A  prisoner  can  file  additional  claims 
if  he  or  she  is  "under  imminent 
threat  of  serious  bodily  injury." 

Several  Judicial  Conference  com- 
mittees may  be  considering  the  bud- 
getary and  administrative  ramifica- 
tions of  the  new  law  in  the  coming 
months,  and  the  Administrative  Of- 
fice will  continue  to  study  the  issues 
and  questions  it  raises  in  order  to 
provide  information  and,  if  appro- 
priate, guidance,  to  the  Judiciary.  **»« 


of  the  District  Court  of  the  Virgin  | 
lands,  showed  increases  in  bank- 
ruptcy filings,  when  compared  to  th 
same  12-month  period  in  1995. 

Of  the  total  number  of  bankruptc 
filings  for  the  12-month  period  ende 
March  31,  1996,  there  were  665,310 
Chapter  7  filings,  an  increase  of  17 
percent  over  the  568,565  filings  in  tH 
same  period  in  1995.  The  next  large 
were  Chapter  13  filings  at  300,901,  < 
rise  of  18  percent  over  the  same  199 
period's  255,382  filings.  There  were 
12,901  Chapter  11  filings  in  this  199 
period  for  a  drop  of  8  percent  from 
14,055  in  1995.  Chapter  12  filings  re 
slightly  in  this  period,  from  916  in 
1995  to  988  in  1996. 

March  31  was  the  end  of  the  sec- 
ond quarter  of  FY  1996,  during  whi 
266,149  bankruptcy  cases  were  filec 
in  federal  courts;  244,494  cases  wer 
filed  in  the  first  quarter  of  FY  96.  T 
tal  business  filings  in  the  second 
quarter  numbered  13,388,  and  non- 
business filings  were  252,761 . 


Bankruptcy  Filings 
(12-month  Period  Ending) 


Period 

March  1996 
December  1995 
September  1995 
June  1995 
March  1995 
December  1994 
September  1994 
June  1994 
March  1994 
December  1993 
September  1993 
June  1993 
March  1993 
December  1992 
September  1992 
June  1992 
March  1992 


Filings 

980,126 
926,601 
883,457 
858,104 
838,959 
832,829 
837,797 
845,257 
858,482 
875,202 
897,231 
918,734 
939,935 
971,51/ 
977,47£ 
972,49( 
966,491 
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Commission  Recommends  Reforms  lor  Appointment  of  Judges 


The  current  process  for  selecting 
and  appointing  federal  judges  re- 
quires urgent  attention  and  reform, 
concluded  a  blue  ribbon  bipartisan 
commission. 

The  size  of  the  federal  Judiciary, 
the  number  and  duration  of  judicial 
vacancies,  and  the  increasingly  com- 
plex and  prolonged  process  for  judi- 
cial selection  and  appointment  have 
exerted  a  profound  impact  on  the 
filling  of  judicial  vacancies,  said  the 
commission,  which  was  organized 
and  sponsored  by  the  Miller  Center 
of  Public  Affairs  at  the  University  of 
Virginia. 

The  commission  conducted  inter- 
views with  the  various  participants 
in  the  process  of  judicial  selection,  in- 
cluding representatives  from  the 
White  House,  Department  of  Justice 
(DOJ),  Federal  Bureau  of  Investiga- 
tion (FBI),  American  Bar  Association 
(ABA),  and  the  Senate  Judiciary 
Committee.  The  commission  also  in- 
vited and  received  comments  from 
federal  judges. 

"It  is  our  view  that  the  important 
process  of  appointing  federal  judges 
need  not  be  as  difficult  as  it  now 
seems,"  the  commission  said  in  its 
report.  "The  ultimate  question  is 
simply  whether  or  not  potential  can- 
didates have  the  qualities  of  integ- 
rity, good  judgment  and  experience 
to  become  judicial  officers  of  the 
United  States.  Occasional  mistakes 
will  be  made.  But  no  amount  of  bu- 
reaucratic vetting  or  testing  for  ideol- 
ogy will  achieve  perfection,  and  too 
complex  a  process  can  do  more  harm 
than  good." 

The  commission  adopted  a  series 
of  recommendations  dealing  with  the 
selection  of  nominees,  the  Senate 
confirmation  process,  redundancies 
in  paperwork,  and  advance  process- 
ing of  nominees.  The  following  are 
the  recommendations. 

■   Senators  should  identify  candi- 
dates before  the  vacancy  to  be  filled 


occurs,  and  those  candidates  should 
be  vetted  promptly,  either  before  the 
vacancy  occurs  or  within  30  days 
thereafter.  In  no  event  should  a 
senator's  recommendation  of  candi- 
dates go  to  the  Administration  later 
than  90  days  after  the  creation  of  a 
judicial  vacancy. 

■  Senators  should  recommend 
two  or  more  names,  in  order  of  pri- 
ority, for  each  vacancy  in  order  to 
avoid  delays  in  the  event  that  a  po- 
tential nominee  becomes  unavailable 
or  undesirable.  If  a  senator  does  not 
respond  to  the  request  for  more  than 
one  name,  then  the  Administration 
should  advise  the  senator  of  addi- 
tional persons  whom  the  Administra- 
tion would  like  to  consider. 

■  Officials  in  the  executive  branch 
concerned  with  the  selection  of  judi- 
cial nominees  should  develop  and 
maintain  lists  of  prospective  judicial 
nominees  for  district  and  appeals 
courts.  If  senators  have  not  made 
their  recommendations  within  90 
days  of  the  creation  of  a  district  court 
vacancy,  the  president  should  pro- 
ceed with  the  Administration's  own 
nominee  and,  if  confirmation  is  de- 
layed, make  a  recess  appointment. 

■  The  White  House,  DOJ,  FBI, 
and  ABA  should  complete  their  in- 
vestigations of  potential  judicial  can- 
didates within  90  days  of  candidates 
being  proposed  by  the  senators. 

■  The  ABA  Standing  Committee 
on  the  Federal  Judiciary  should  pro- 
vide the  Administration  and  the  Sen- 
ate Judiciary  Committee  with  a  brief 
statement  of  the  reasons  for  its  rat- 
ing. The  ABA  also  should  expand  the 
size  of  its  committee  and  have  more 
than  one  representative  from  each 
circuit. 

■  The  White  House  and  the  DOJ 
should  consider  reducing  the  breadth 
and  extent  of  questions  posed  to  ju- 
dicial candidates,  to  duplicative  in- 
quiries, and  to  whether  personal  in- 
terviews are  really  needed. 


■  The  Senate  Judiciary  Committee 
should  increase  the  number  of  its 
staff  attorneys  charged  with  investi- 
gating judicial  nominees.  When  there 
are  an  unusually  large  number  of 
nominations  pending,  the  DOJ 
should  continue  its  present  practice 
of  lending  personnel  to  the  Senate  Ju- 
diciary Committee  for  the  purpose  of 
expediting  its  investigations. 

■  If  a  judicial  nominee  is  noncon- 
troversial,  the  Senate  Judiciary  Com- 
mittee should  forgo  holding  a  confir- 
mation hearing.  Nominees  should  be 
cleared  for  full  Senate  confirmation 
within  two  months  of  the  receipt  of 
the  nomination. 

■  Prospective  nominees  for  judi- 
cial office  should  be  required  to  com- 
plete a  single  questionnaire,  which 
supplies  all  information  sought  by 
the  various  agencies  and  committees. 
These  entities  should  explore 
whether  it  is  necessary  or  appropri- 
ate to  obtain  all  the  information  pres- 
ently sought  in  questionnaires. 

■  Congress  should  enact  a  statute 
providing  that  an  additional  judge- 
ship is  created  on  the  date  an  incum- 
bent judge  becomes  eligible  for  senior 
status,  if  the  incumbent  judge  does 
not  take  senior  status  on  that  date. 
The  number  of  authorized  judgeships 
would  be  reduced  by  one  when  the 
incumbent  takes  senior  status,  retires, 
or  dies,  if  the  newly  created  position 
has  been  filled. 

The  commission  was  composed  of 
present  and  former  federal  judges, 
former  White  House  counsels  to  Re- 
publican and  Democratic  presidents, 
former  DOJ  officials,  two  former  U.S. 
senators,  a  prominent  attorney,  and  a 
law  school  professor.  The  co-chairs 
were  former  Attorney  General 
Nicholas  deB.  Katzenbach  and 
former  Deputy  Attorney  General 
Harold  R.  Tyler,  Jr. 
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Bobek  to  Head  AO  Office  of  Finance  and  Budget 


:3J 

a* 


Joseph  J.  Bobek  has  been  ap- 
pointed assistant  director  of  the  Of- 
fice of  Finance  and  Budget  at  the  Ad- 
ministrative Office.  Gregory 
Cummings  will  take  over  Bobek' s 
former  position  as  Budget  Division 
chief. 

Bobek  has  over  30  years  of  admin- 
istrative experience  in  the  federal 
government,  including  17  years  with 
the  AO.  He  joined  the  AO  as  chief  of 
the  Budget  Branch,  becoming  assis- 
tant chief,  Financial  Management  Di- 
vision in  1991,  and  chief  of  the  Bud- 
get Division  in  1993.  He  holds  a 
degree  in  economics  and  an  MBA  in 
general  business  administration. 

Gregory  Cummings  joined  the  AO 
in  January  1994  as  deputy  chief  of  the 
Budget  Division.  He  was  formerly 
with  the  executive  branch  of  govern- 
ment in  the  Secret  Service  from  1974 
to  1988  and  the  Executive  Office  of 


(L  to  R)  Gregory  Cummings  and  Joseph  J. 

Bobek 

the  President  from  1988  to  1994.  He 

holds  degrees  in  economics  and 

accounting. 
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Artful  Avocation  Takes  Judicial  Turn 

Senior  Judge  Walter  Jay  Skinner 
(D.  Mass.)  began  painting  about  10  or 
12  years  ago  "as  an  occupation  to  fall 
back  on  in  my  old  age,"  he  says.  Af- 
ter many  years  of  Saturday  classes  at 
Boston's  Museum  of  Fine  Arts,  Skin- 
ner has  found  a  way  to  combine  his 
artistic  and  legal  interests — in  a  por- 
trait of  his  late,  long-time  colleague 
Judge  Charles  E.  Wyzanski.  "Judge 
Wyzanski,  who  had  been  on  the 
court  since  1942,"  explains  Skinner, 
"took  senior  status  in  1971,  and  I 
joined  the  court  in  1974.  He  had  the 
office  next  to  mine  for  years."  In 
1986,  when  Wyzanski  died,  the 
jurist's  family  had  commissioned  a 
portrait,  but  the  artist  died  before 
completing  more  than  a  few  charcoal 
sketches.  Skinner  approached  the 
family  and  offered  his  services. 


judge  Walter  Jay  Skinner  displays  his  portrait  of  Judge  Charles  E.  Wyzanski. 

Working  from  photos  and  his  own  Judge  Joseph  L.  Tauro  (D.  Mass.), 

memory,  he  painted  the  portrait,  this  may  be  the  first  time  a  judge's 

which  was  presented  to  the  court  portrait,  painted  by  a  colleague,  has 

this  spring.  According  to  Chief  been  presented  to  a  federal  court. 


Brunch 


Jutu 


DICIAL    MILESTONES 


.ppointed:  Charles  Bleil,  as  U.S 
lagistrate  Judge,  U.S.  District 
ourt  for  the  Northern  District  of 
exas,  May  3. 

ppointed:  J.B.  Johnson  Jr.,  as  U.S. 
lagistrate  Judge,  U.S.  District 
ourt  of  the  Eastern  District  of  Ken- 
icky,  April  24. 

ppointed:  Robert  A.  McQuaid  Jr., 

;  U.S.  Magistrate  Judge,  U.S.  Dis- 
ict  Court  for  the  District  of  Ne- 
ada,  April  15. 

ppointed:  James  D.  Moyer,  as  U.S. 
lagistrate  Judge,  U.S.  District 
ourt  for  the  Western  District  of 
entucky,  April  29. 

ppointed:  Susan  Russ  Walker,  as 

.S.  Magistrate  Judge,  U.S.  District 
ourt  for  the  Middle  District  of  Ala- 
ama,  April  23. 

levated:  Judge  William  B.  Shubb, 

)  Chief  Judge,  U.S.  District  Court 


for  the  Eastern  District  of  California, 
succeeding  Chief  Judge  Robert  E. 
Coyle,  May  13. 

Senior  Status:  Judge  Robert  P. 
Aguilar,  U.S.  District  Court  for  the 
Northern  District  of  California, 
April  15. 

Senior  Status:  Judge  Richard  M. 
Bilby,  U.S.  District  Court  for  the 
District  of  Arizona,  May  29. 

Senior  Status:  Judge  William  C. 
Canby  Jr.,  U.S.  Court  of  Appeals  for 
the  Ninth  Circuit,  May  23. 

Senior  Status:  Chief  Judge  Robert 
E.  Coyle,  U.S.  District  Court  for 
the  Eastern  District  of  California, 
May  13. 

Senior  Status:  Judge  Stephen  N. 
Limbaugh,  U.S.  District  Court  for 
the  Eastern  District  of  Missouri, 
May  1. 


Senior  Status:  Judge  William  H. 
Stafford  Jr.,  U.S.  District  Court  for 
the  Northern  District  of  Florida, 
May  31. 

Senior  Status:  Judge  Michael  A. 
Telesca,  U.S.  District  Court  for  the 
Western  District  of  New  York, 
May  3. 

Retired:  Senior  Judge  Richard  A. 
Gadbois  Jr.,  U.S.  District  Court  for 
the  Central  District  of  California, 
January  24. 

Deceased:  Senior  Judge  Charles  B. 
Fulton,  U.S.  District  Court  for  the 
Southern  District  of  Florida,  May  15. 

Deceased:  Senior  Judge  Ronald  N. 
Davies,  U.S.  District  Court  for  the 
District  of  North  Dakota,  April  18. 

Deceased:  Senior  Judge  Don  J. 
Young,  U.S.  District  Court  for  the 
Northern  District  of  Ohio,  May  10. 


FOR  THE  RECORD... 


"[S]  hutting  down  the  Clinton  nomination  process  ignores  the 
fact  that  there  are  numerous  nominees  whom  Republicans 
support.  .  .  [I]t  is  not  the  job  of  the  Senate  to  choose  judges, 
and  I  believe  that  the  Senate  must  defer  to  the  President's 
choice,  so  long  as  the  nominee  is  qualified,  intelligent, 
experienced  in  the  law,  and  understands  that  it  is  the  job  of 
judges  to  interpret  the  law,  not  legislate  from  the  bench." 

— Senator  Orrin  Hatch  (R-UT)  in  a  speech  before  the  Republican 
National  Lawyers  Association,  May  20, 1996 


JUDICIAL  BOXSCORE 

As  of  June  1,1996 

Courts  of  Appeals 

Vacancies 

14 

Nominees 

8 

District  Courts 

Vacancies 

53 

Nominees 

33 

Court  of  International  Trade 

Vacancies 

0 

Nominees 

0 

Courts  with 

"Judicial  Emergencies" 

24 
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INTERVIEW 


Bureau  uf  Prisons  Director  Kathleen  Hawk  Values  Judges'  Contributions 


'.It 

IS 

I  • 


Kathleen  M.  Hawk  has  been  director 
of  the  Federal  Bureau  of  Prisons  (BOP) 
since  1992.  She  joined  the  bureau  in 
1976,  beginning  as  a  staff  psychologist 
at  the  Federal  Correctional  Institution 
in  Morgantown,  West  Virginia,  and  go- 
ing on  to  serve  as  chief  of  staff  training, 
warden  of  the  Federal  Correctional  In- 
stitution at  Butner,  North  Carolina, 
and  assistant  director  for  program  re- 
view. She  is  the  sixth  director  in  the 
bureau's  66-year  history. 

Q#  Pre-sentence  reports  (PSRs) 
•  are  an  important  way  in 
which  the  courts  communicate  with 
the  Bureau  of  Prisons.  To  what  ex- 
tent does  the  Bureau  rely  on  PSRs? 

A,  To  a  very  great  extent.  Pre- 
•  sentence  reports  are  critical 
to  us  in  making  decisions  about  in- 
mates, and  I  am  very  grateful  to  the 
judges  and  probation  officers  for 
sharing  them  with  us. 

It  would  be  almost  impossible 
for  the  bureau  to  carry  out  credible 
designations,  institution  program- 
ming, or  pre-release  planning  with- 
out a  detailed  PSR.  Complete  infor- 
mation regarding  an  inmate's 
current  offense,  criminal  history, 
medical  and  other  potential  pro- 
gram needs,  education  and  job  his- 
tory, family  history,  and  patterns  of 
drug  and  alcohol  abuse,  help  ensure 
that  we  designate  the  inmate  to  an 
institution  that  has  the  appropriate 
level  of  security  and  offers  program- 
ming appropriate  to  the  inmate's 
needs.  PSRs  help  us  in  other  areas  as 
well,  such  as  determining  whether 
an  inmate  needs  special  security  or 
protection  as  in  a  witness  protection 
(  ase  or  national  security  case.  Desig- 
nation, internal  classification,  and 
supervised  release  planning  are  fun- 


damental to  the  effective  manage- 
ment of  our  prisons,  and  PSRs  facili- 
tate that  process  tremendously. 

Q#  How  does  the  designation 
•  process  work,  and  how  does 
the  BOP  respond  to  judicial  recom- 
mendations? 


A 


#  We  use  a  point  system  to  de- 

•  termine  where  an  inmate 
will  be  designated.  The  points  are 
assigned  for  various  factors,  includ- 


When  we  cannot  comply,  it  is 
generally  because  there  is  not 
enough  bed  space  in  the  recom- 
mended institution  or  because  the 
mix  of  programs  at  the  recom- 
mended institution  does  not  meet 
the  inmate's  needs  or  because  we 
have  security  concerns.  We  cannot 
place  somebody  in  a  minimum  secu- 
rity camp,  for  example,  if  the  factors 
we  use  to  classify  an  offender  objec- 
tively indicate  designation  to  a 
higher  security  facility.  In  every  case 


"1  hope  all  federal  judges  are  able  to  visit  one  or  more  of  our 
institutions.  The  more  judges  see  of  our  institutions,  the  more  they 
know  what  we  can  offer  and  what  we  are  all  about." 


ing  the  seriousness  of  the  current  of- 
fense, severity  of  detainers,  expected 
length  of  incarceration,  type  of  prior 
commitments,  and  history  of  es- 
capes and  violence.  We  call  this  pro- 
cess objective  classification,  because 
if  the  numbers  add  up  to  a  peniten- 
tiary, that  is  where  an  inmate  will 
go — no  matter  who  that  inmate  is. 

The  goals  of  our  designation  sys- 
tem are  to  place  offenders  at  facili- 
ties providing  appropriate  security 
that  are  as  close  as  possible  to  their 
homes,  to  maintain  balance  in  the  in- 
mate population  throughout  the  sys- 
tem, and  to  use  BOP  resources 
wisely  by  ensuring  that  inmates  re- 
quiring only  low  security  are  not 
housed  in  higher  security  institu- 
tions that  cost  more  to  operate. 

We  take  very  seriously  judicial 
recommendations  that  an  inmate  be 
placed  in  a  particular  institution  or  a 
particular  type  of  institution.  In  fact, 
we  comply  with  about  80  percent  of 
the  recommendations. 


like  this,  we  write  to  the  judge  to  ex- 
plain our  decision. 

Q.   Do  you  have  any  sugges- 
•  tions  that  would  help  the 
judges  in  making  these  kinds  of  rec- 
ommendations? 

A.  Well,  as  I  said,  every  recom- 
•  mendation  is  taken  very  se- 
riously. If  a  judge  simply  writes  a 
letter,  we  will  definitely  act  upon  it. 

Beyond  that,  however,  there  are 
two  things  that  judges  might  con- 
sider as  a  way  to  help  the  process 
along.  First,  judges  or  court  staff 
should  feel  free  to  contact  BOP  com- 
munity corrections  managers  serv- 
ing their  district.  Community  correc 
tions  managers  can  provide 
assistance  and  information  on  the 
designations  process,  institutions, 
programs,  security  levels — whatevei 
the  judges  need  to  develop  their 
recommendations. 

Second,  the  more  information  y 
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dges  can  give  us  about  what  they 
ant  us  to  do  in  a  particular  case 
id  why  they  want  an  offender  to 
?  placed  at  a  particular  institution, 
ie  better  able  we  are  to  respond  ap- 
ropriately.  And,  to  repeat  what  I 
lid  earlier,  the  pre-sentence  report 
the  perfect  vehicle.  A  detailed  PSR 
in  convey  the  rationale  for  desig- 
ning and  classifying  an  inmate, 
id,  ultimately,  can  be  helpful  as 
ickground  or  supporting  docu- 
entation  for  any  recommendations 
ade  in  the  Judgment  and  Commit- 
ent  Order. 

"~\  #  What  about  designations  to 
j^  •  boot  camps?  How  are  they 
indled?  Can  judges  recommend 
X)t  camp  placement? 

A    #  Of  course.  But  these  pro- 
"\.  •  grams  have  very  limited 
>ace  and  very  focused  intent,  and 
e  are  very  grateful  when  judges 
ke  these  constraints  into  consider- 
ion  when  making  recommenda- 
3ns. 

The  Bureau  operates  Intensive 
anfinement  Centers,  or  ICCs,  at 
lr  facilities  in  Lewisburg  [Pennsyl- 
lnia]  and  Bryan  [Texas],  for  men 
id  women,  respectively.  We  will 
ive  another  ICC  for  men  coming 
i  line  later  in  the  year,  at  Lompoc 
California].  These  Intensive  Con- 
lement  Centers  are  similar  to  the 
>ot  camps  in  some  state  systems, 
it  combine  rigorous  discipline  with 
tensive  programming  in  areas 
ich  as  education  and  life  skills. 

We  have  specific  guidelines  as  to 
hat  sorts  of  inmates  will  be  consid- 
ed  for  ICC  placement.  They  must 
!  minimum  security  inmates,  and 
eir  offenses  should  not  involve 
eapons.  Moreover,  the  ICC  pro- 
am  is  intended  explicitly  to  pro- 
de  life  skills  training  to  individuals 
ho  lack  direction  and  self- 
scipline.  Just  because  someone  is  a 
hite  collar  or  non-violent  first  of- 
nder  does  not  mean  that  he  or  she 


Kathleen  M.  Hawk 

is  a  candidate  for  ICC  placement. 
The  focus  of  ICC  programs  is  to  pro- 
vide inmates  with  opportunities  to 
reshape  their  lifestyles. 

Because  the  ICC  program  ad- 
dresses such  specific  needs,  I  urge 
judges  to  be  selective  in  recom- 
mending that  inmates  be  placed  in 
ICCs. 

Q#  Is  the  Bureau  able  to  pro- 
•  vide  sufficient  space  in  half- 
way houses,  or  Community  Correc- 
tions Centers  (CCCs),  to  use  for  al- 
ternative sanctions? 

A#  When  we  negotiate  and 
•   award  contracts  for  CCCs, 
we  make  every  effort  to  ensure  that 
there  is  sufficient  bed  space  to  meet 
the  needs  of  the  local  court.  Occa- 
sionally, there  are  circumstances 
that  make  this  difficult,  but  genera- 
lly we  have  been  successful.  In 
addition,  through  the  Comprehen- 
sive Sanctions  Center  program,  the 
BOP  is  implementing  a  program  de- 
signed specifically  to  provide  a  vi- 
able community-based  program  for 
probation  and  supervised  release 
violators.  This  was  done  primarily 
be-  cause  many  federal  judges  had 
indicated  a  strong  need  for  such  an 
alternative. 


Q#  How  is  the  bureau's  drug 
•  treatment  program  struc- 
tured, and  what  drug  treatment  pro- 
grams are  available  to  inmates? 

A#  Several  years  ago,  the  Bu- 
•  reau  developed  a  state-of- 
the-art  drug  treatment  program,  in 
conjunction  with  the  National  Insti- 
tute on  Drug  Abuse.  We  screen  all 
incoming  inmates  to  determine  what 
level  of  drug  abuse  treatment  they 
need,  if  any.  Available  programs 
range  from  drug  abuse  education 
courses,  to  non-residential  counsel- 
ing, to  residential  drug  treatment 
during  the  last  months  of  an 
inmate's  sentence  in  special  drug 
abuse  treatment  living  units,  to  af- 
tercare within  the  prison  following 
residential  treatment,  to  community- 
based  aftercare  following  release. 

However,  unless  an  inmate's  his- 
tory of  drug  abuse  or  drug-related 
criminal  activity  is  fully  explained  in 
the  PSR,  we  have  a  very  difficult 
time  verifying  an  inmate's  self- 
reports  of  drug  abuse  and  matching 
that  inmate  to  the  proper  level  of 
drug  treatment. 

Q#  Last  October,  a  number  of 
•   disturbances  flared  up  at 
BOP  institutions  across  the  country. 
Have  you  reached  any  conclusions 
yet  as  to  the  causes? 

A#   After  extremely  intensive 
•  reviews  of  what  happened, 
we  believe  that  the  initial  disrup- 
tions were  triggered  by  news  reports 
that  Congress  would  not  lower 
crack  penalties  to  equal  penalties  for 
powder  cocaine.  The  disturbances 
spread  because  of  widespread  in- 
mate perceptions  that  sentencing 
laws  are  unfair  and  because  inmates 
were  already  agitated  over  such  is- 
sues as  mandatory  minimum  sen- 
tences, loss  of  funding  for  certain 
prison  programs,  and  media  reports 
of  racial  biases  in  sentencing  and 

See  Interview  on  page  12 
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Interview  continued  from  page  1 1 
prosecution.  Another  contributing 
factor  was  that  so  many  of  our  in- 
mates were  serving  lengthy,  non- 
parolable  sentences  for  drug  and 
weapon  offenses,  and  had  gang  asso- 
ciations or  histories  of  violence.  Fi- 
nally, the  violence  spread  as  inmates 
in  one  institution  learned  via  the  me- 
dia of  other  disturbances  and  de- 
cided to  show  support  for  fellow 
inmates. 

It  is  important  to  note  what  did 
not  cause  the  disturbances:  our  in- 
vestigations found  that  the  issues 
were  not  over  internal  management, 
crowding,  or  other  conditions  of  con- 
finement. BOP  staff  responded  mag- 
nificently to  the  situation,  and  many 
of  them  suffered  injuries.  Because  of 
their  outstanding  efforts  and  because 
our  emergency  response  procedures 
worked  well,  there  were  no  deaths 
during  the  disturbances,  no  staff 
were  taken  hostage,  no  inmates  es- 
caped, and  public  safety  was  never 
jeopardized  because  in  each  case  in- 
stitutions were  able  to  maintain  their 
secure  perimeter. 


Q 

bances? 


Will  you  be  making  any 
changes  in  light  of  the  distur- 


AWe  learned  lessons  from  the 
•   disturbances  and  now  we  are 
proceeding  to  refine  various  emer- 
gency operations;  for  example,  we 
will  improve  the  organization  of  com- 
mand centers,  the  use  of  equipment, 
and  procedures  for  liaison  with  other 
law  enforcement  agencies.  We  also 
are  working  on  improvements  in  our 
unit  management  system,  to  better 
communicate  with  and  supervise  in- 
mates, and  developing  additional  tac- 
tical response  options  and  emergency 
training.  We've  also  relocated  700  in- 
mates requiring  higher  levels  of  secu- 
rity, strengthened  physical  security  at 
our  institutions,  and  accelerated  an 
on-going  review  of  our  classification 
system. 


Q 

A 


Are  judges  encouraged  to 
visit  BOP  facilities? 

By  all  means.  I  hope  all  fed- 
eral judges  are  able  to  visit 


one  or  more  of  our  institutions.  The 
more  judges  see  of  our  institutions, 
the  more  they  know  what  we  can  of- 
fer and  what  we  are  all  about.  When 
they  sentence  somebody  to  our  cus- 
tody, they  will  know  exactly  what 
will  happen  to  those  offenders.  Also 
it  opens  up  lines  of  communication. 
The  bureau's  mission  is  to  carry  out 
the  sentences  of  the  courts,  and  the 
more  judges  see  of  our  operations, 
the  better  they  will  know — and  can 
let  me  know — how  well  we  are 
doing. 

Any  judges  wishing  to  tour  a  fed 
eral  prison  should  not  hesitate  to 
call  my  office  to  make  arrangement; 
or  to  call  the  appropriate  BOP  re- 
gional office  or  institution. 

Judges  are  also  welcome  to  visit 
Community  Corrections  Centers, 
or  halfway  houses,  whenever  they 
want.  The  local  community  correc- 
tions manager  or  chief  of  the  U.S. 
Probation  Office  can  arrange 
visits  at  any  time  that  would  be 
convenient. 
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Draw  an  imaginary  circle,  with  a 
adius  of  approximately  11/2  miles 
'xtending  outward  from  downtown 
\tlanta,  Georgia.  Near  the  center  of 
his  Olympic  Ring  place  the  District 
Zourt  for  the  Northern  District  of 
Georgia  and  the  Court  of  Ap- 
>eals  for  the  Eleventh  Circuit, 
icatter  venues  for  20  Olympic 
ports  events,  the  main  press 
enter,  and  the  Olympic  Vil- 
age  within  that  circle.  Add 
100,000  visitors  from  all 
>ver  the  world,  every  day, 
or  17  consecutive  days 
luring  the  1996  Summer 
Olympic  Games.  Close 
nany  of  the  downtown 
.treets,  then  increase  the 
mmber  of  city  buses  from 
550  to  2,000.  Fill  every  hotel 
oom.  Now  imagine  trying  to 
:onduct  judicial  business  during 
he  1996  Summer  Olympics. 

Both  the  district  court  and  the 
:ourt  of  appeals  headquartered  in 
Atlanta  are  bowing  to  the  over- 
vhelming  reality  of  playing  host  city 
See  Olympics  on  page  6 
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Courts  Face  Record-setting  Workloads 
Courts  Improvement  Bill  Introduced 
Senior  Judges  Provide  Invaluable  Service 


Parole  Commission  Extension  Urged 
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U.S.  Attorney  Head  Interviewed 


Record-setting  Workloads  Confront  Federal  Courts 


ii- 


Federal  judges  today  are  faced 
with  unprecedented  levels  of  work. 
Their  daily  challenges  are  com- 
pounded by  the  fact  that  no  new 
judgeships  at  any  level  of  the  federal 
courts  have  been  created  in  nearly 
four  years.  While  there  have  been 
small  declines  in  discrete  areas  of 
workload,  by  and  large  federal 
judges  across  the  board  and  across 
the  country  are  facing  a  greater 
number  of  cases  this  year  than  last 
and,  in  some  instances,  are  encoun- 
tering record  levels  of  work. 

"The  demands  placed  on  United 
States  judges  today  are  staggering," 
said  Leonidas  Ralph  Mecham,  Di- 
rector of  the  Administrative  Office. 
"Jurists  at  virtually  every  level  of 
our  federal  system  are  facing  a 
greater  number  of  cases,  which  in- 
volve increasingly  complex  issues, 
explore  novel  areas  of  the  law,  and 
consume  a  larger  portion  of  their 
time."  The  following  are  some  ex- 
amples. 

■  There  were  nearly  48,000  more 
cases  filed  in  the  U.S.  district  courts 
in  1995  than  in  1990. 

■  The  number  of  civil  rights 
cases  filed  in  U.S.  district  courts 
jumped  86  percent  in  the  last  five 
years. 

■  During  calendar  year  1995  na- 
tional filings  for  immigration-related 
offenses  rose  by  58  percent  over  the 
preceding  year.  In  the  U.S.  District 
Court  for  the  Southern  District  of 
California  alone,  immigration  filings 
nearly  tripled  over  the  past  12 
months. 

■  Due  in  part  to  breast  implant 
litigation,  the  number  of  personal  in- 
jury/product liability  cases  filed  na- 
tionwide climbed  125  percent  from 
the  12-month  period  ending  March 
31,  1995,  compared  to  the  corre- 
sponding period  in  1996. 

■  Filings  in  U.S.  bankruptcy 
(ourts  <irc  at  record  levels.  In  April 
1996,  monthly  bankruptcy  filings  ex- 
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ceeded  100,000  for  the  first  time  ever. 
Annual  bankruptcy  filings  likely  will 
top  one  million  in  1996 — the  highest 
level  ever. 

■  Approximately  one-third  of  all 
cases  filed  in  the  U.S.  courts  of  ap- 
peals are  prisoner  petitions — jump- 
ing by  nearly  4,700  over  the  past  five 
years. 

■  The  number  of  criminal  cases 
filed  in  the  U.S.  courts  of  appeals  has 
nearly  doubled  from  1987  until  1995. 

■  For  the  nation  as  a  whole,  three- 
judge  court  of  appeals  panels  in  1995, 
on  the  average,  considered  122  more 
cases  than  in  1990. 

■  There  currently  are  14  vacancies 
in  the  U.S.  courts  of  appeals  and  55 
in  the  U.S.  district  courts.  No  federal 
judges  have  been  confirmed  since 
January  2,  1996. 

■  There  have  been  no  new  appel- 
late or  district  court  judgeships  cre- 
ated since  December  1990  and  no 
new  bankruptcy  judgeships  estab- 
lished since  August  1992. 

The  AO  recently  studied  trends  in 
civil  rights  filings  and  criminal  immi- 


gration filings  in  U.S.  district  courts. 
Summaries  of  the  findings  follow. 

Immigration 

Criminal  filings  in  federal  district 
courts  for  immigration-related  of- 
fenses such  as  reentry  after  deporta- 
tion, drug  smuggling,  documentatio 
fraud,  and  immigration  smuggling 
jumped  58  percent  during  calendar 
year  1995.  Of  this  increase  in  filings, 
97  percent  occurred  in  nine  districts 
the  District  of  Arizona,  Central  Dis- 
trict of  California,  Eastern  District  o 
California,  Northern  District  of  Cali 
fornia,  Southern  District  of  Califor- 
nia, District  of  New  Mexico,  District 
of  Oregon,  Southern  District  of 
Texas,  and  Western  District  of  Texa 
In  the  Southern  District  of  Californi. 
immigration  filings  nearly  tripled 
from  441  in  1994  to  1,222  in  1995. 
This  trend  in  growth  is  expected  to 
continue  as  the  Department  of 
Justice  and  Congress  place  greater 
emphasis  on  aggressive  immi- 
gration policies  and  add  to  the  num 
ber  of  border  patrol  agents.     4 
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lew  Courts  Improvement  Bill  Introduced  in  Senate 


Last  month  a  new  Federal  Courts 
nprovement  Act  of  1996  was  intro- 
uced  in  the  Senate  by  Senators 
harles  E.  Grassley  (R-IA),  Howell 

Heflin  (D-AL)  and  Orrin  Hatch 
\-UT).  S.  1887  is  substantially  the 
ime  as  the  courts  improvement  bill 
ansmitted  to  Congress  by  the  Judi- 
al  Conference  in  March  1995,  and  a 
ouse  version  of  the  bill,  H.R.  1989, 
troduced  by  Representative  Carlos 


Moorhead  (R-CA)  early  in  1996. 

Among  other  provisions,  the  Sen- 
ate bill  would: 

■  repeal  legislation  (section  140 
of  Public  Law  97-92)  barring  annual 
cost-of-living  adjustments  in  pay  for 
federal  judges,  except  as  specifically 
authorized  by  Congress; 

■  increase  the  civil  filing  fee  from 
$120  to  $150,  as  recommended  by 
the  Judicial  Conference,  with  the 


Civil  Rights 

The  rapid  increase  in  the  number 
civil  rights  cases  filed  started 
icrtlv  after  the  last  Article  III  judge- 
lip  bill  was  signed  into  law  in  De- 
mber  1990.  In  the  previous  five 
?ars,  civil  rights  filings  were  rela- 
/ely  stable  with  only  small  fluctua- 
3ns.  The  recent  increase  was  driven 
rgely  by  cases  related  to  employ- 
ent  civil  rights,  which  rose  126  per- 


cent from  1991  to  1995.  Recent  civil 
rights  legislation — in  particular  the 
Civil  Rights  Act  of  1991  and  the 
Americans  with  Disabilities  Act  of 
1990 — is  largely  responsible  for  this 
increase.  When  weighted  for  com- 
plexity, the  increase  in  the  number  of 
civil  rights  filings  equates  to  55  dis- 
trict court  judgeships  and  likely 
would  have  an  impact  also  on  the 
courts  of  appeals.  £«^ 
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first  $90  (rather  than  $60)  of  each  fee 
to  be  deposited  in  a  special  fund  of 
the  Treasury  to  be  available  to  offset 
funds  appropriated  for  the  opera- 
tion and  maintenance  of  the  U.S. 
courts; 

■  authorize  magistrate  judges  to 
try  petty  offense  cases  without  the 
consent  of  the  defendants  and  to  try 
misdemeanor  cases  upon  either 
written  or  oral  consent  of  the  defen- 
dant on  the  record; 

■  raise  the  jurisdictional  amount 
from  $50,000  to  $75,000  in  diversity 
jurisdiction  cases; 

■  revise  senior  judge  work  certi- 
fication procedures  to  give  retroac- 
tive credit  for  resumption  of  a  sig- 
nificant workload  by  an  inactive 
judge; 

■  authorize  the  carrying  of  fire- 
arms by  judicial  officers  and  by  pro- 
bation officers;  and 

■  change  the  way  in  which  the 
chief  judge  of  the  Court  of  Interna- 
tional Trade  is  selected  to  conform 
to  the  system  in  other  Article  III 
courts. 

S.  1887  also  contains  several  new 
provisions,  some  of  which  would  do 
the  following: 

■  Extend  the  Civil  Justice  Ex- 
pense and  Delay  Reduction  Reports' 
due  date  from  December  31,  1996,  to 
June  30,  1997,  for  demonstration  and 
pilot  programs. 

■  Abolish  the  Special  Court  cre- 
ated by  the  Regional  Rail  Reorgani- 
zation Act  of  1973,  with  all  jurisdic- 
tion and  other  functions  of  the  court 
to  be  assumed  by  the  U.S.  District 
Court  for  the  District  of  Columbia. 

■  Amend  procedures  for  the  re- 
appointment of  bankruptcy  judges 
so  that  incumbent  judges  may  be 
considered. 

■  Provide  for  the  appointment  of 
trustees  by  a  bankruptcy  administra- 
tor, and  give  the  bankruptcy  admin- 
See  Improvements  on  page  4 
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Speaking  last  month  to  the  Judi- 
cial Conference  Committee  on  Fed- 
eral-State Jurisdiction,  Representa- 
tive Henry  Hyde  (R-IL)  told  the 
assembled  state  and  federal  judges, 
"Some  of  the  problems  we  confront 
today  simply  are  too  pervasive  and 
threatening  for  either  the  federal 
government  or  the  states,  acting 
alone,  to  solve."  As  chair  of  the 
House  Judiciary  Committee,  Hyde 
noted  that  the  interface  between  fed- 
eral and  state  prerogatives  is  a  sub- 
ject of  keen  interest  to  both  commit- 
tees, and  that,  "Each  of  us,  in  our 
respective  roles,  recognizes  the  need 
for  coordination  between  the  federal 
government  and  the  states  to  avoid 
squandering  the  people's  limited  re- 
sources." Hyde  spoke  to  the  Confer- 
ence committee  at  the  invitation  of 
its  chairman,  Judge  Stephen  H. 
Anderson  (10th  Cir.). 

Hyde  cited  criminal  activity  and 
efforts  to  make  a  safer  society  as  ex- 
amples of  areas  with  overlapping 
state  and  federal  roles.  He  men- 


Improvements  continued  from  page  3 
istrators  authority  to  set  compensa- 
tion rates  and  determine  duties  of 
trustees. 

■  Clarify  which  judgeships  cre- 
ated by  P.L.  101-650  in  the  Eastern 
District  of  Pennsylvania  and  the 
Eastern  District  of  Missouri  are  tem- 
porary and  which  permanent. 

■  Extend  authorization  for  ap- 
propriations to  the  Judiciary  until 
fiscal  year  1998  to  conduct  arbitra- 
tion in  civil  actions. 

The  Senate  bill  does  not  include  a 
provision  changing  the  "Rule  of  80," 
which  addresses  the  requirements 
for  taking  senior  status  by  justices 
and  Article  III  judges  by  authorizing 
judges  to  take  senior  status  at  age 


(L  to  R)  judge  Stephen  H.  Anderson  (Wth  Cir.)  and  Representative  Henry  Hyde  (R-IL) 


tioned  several  other  initiatives,  in- 
cluding recent  legislation  on  church 
burnings,  the  rights  of  crime  victims, 
and  medical  malpractice,  where  fed- 
eral intervention  could  effect 
change.  And,  while  Hyde  recog- 
nized the  Judiciary's  concern  over 
federalization  of  traditionally  state 


60,  providing  they  have  20  years  of 
service.  Also  deleted  from  the  Senate 
bill  are  provisions  repealing  in-state 
plaintiff  diversity  jurisdiction,  and 
providing  for  the  reimbursement  of 
the  Judiciary  for  expenses  connected 
with  adjudication  of  asset  forfeitures. 
The  bill  also  does  not  address  the 
Judiciary's  need  for  the  creation  and 
funding  of  new  federal  public  de- 
fenders offices  in  approximately  20 
districts. 

It  is  anticipated  that  the  new  bill, 
S.  1887,  will  be  voted  out  of  the  sub- 
committee in  mid-July.  The  full  Judi- 
ciary Committee  may  mark  up  the 
bill  later  this  month.  The  House  also 
is  expected  to  begin  moving  its  bill  in 
mid-July.  &. 


issues,  he  noted  that  not  all  federal 
legislation  increases  the  burden  on 
federal  courts.  As  an  example,  he 
pointed  to  recent  federal  legislation 
on  product  liability  that  would  re- 
form the  law  without  burdening  the 
Judiciary. 

In  concluding  his  remarks,  Hyde 
said,  "Our  two  Committees  have  a 
common  interest  in  promoting  the 
independence,  integrity,  and  effi- 
ciency of  the  Judiciary — at  both  the 
federal  and  state  levels.  Disputes  be- 
tween the  executive  and  legislative 
branches  over  budgetary  priorities 
must  never  be  permitted  to  compro- 
mise the  judicial  function.  My  col- 
leagues on  the  Committee  on  the 
Judiciary  share  with  me  a  deep  com 
mitment  in  keeping  the  courts  fully 
operational.  We  recognize  the  rule 
of  law  in  our  society  depends  on 
your  ability  to  hear  and  decide 
cases." 

Hyde  welcomed  the  special  ex- 
pertise judges  bring  to  issues  involv 
ing  court  operations,  and  said  mem 
bers  of  Congress  need  to  be  familiar 
with  the  challenges  judges  face  in 
trying  to  decide  increasing  numbers 
of  cases  fairly  and  expeditiously. 
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Judge  Elbert  little  Exemplified  Contributions  ot  Senior  Judges 


Senior  Judge  Elbert  P.  Tuttle  (11th 
lir.),  who  died  last  week  at  the  age 
)f  98,  was  believed  to  be  the  oldest 
vorking  federal  judge  in  the  history 
)f  the  country.  Tuttle  authored  his 
ast  opinion  about  a  year  ago,  and  as 
ecently  as  eight  months  ago,  helped 
he  busy  U.S.  Court  of  Appeals  for 
he  11th  Circuit  screen  cases. 

"Judge  Tuttle — a  giant  in  the  fight 
igainst  segregation — in  his  later 
'ears  became  an  extraordinary  ex- 
imple  of  the  invaluable  work  per- 
ormed  by  senior  United  States 
udges,"  said  Administrative  Office 
director  Leonidas  Ralph  Mecham. 
'For  the  past  28  years,  Judge  Tuttle 
las  been  working  as  a  volunteer.  He 
ould  have  retired  at  the  age  of  69, 
>roudly  looked  back  on  a  long  and 
listinguished  career  as  a  jurist,  and 
eceived  a  full  annuity.  But  he 
lidn't.  Instead,  each  day  Judge 
"uttle  went  to  his  office  in  the  court- 
touse  that  bears  his  name  and  con- 
inued  his  commitment  to  public  ser- 
vice." 

Today  there  are  nearly  400  senior 
udges.  At  the  court  of  appeals  level, 
enior  judges  participate  in  almost 
4  percent  of  all  oral  hearings.  At  the 
listrict  court  level,  19  percent  of  all 
rials  conducted  were  presided  over 
>y  senior  judges.  (See  chart  on 
ight.) 

For  the  12-month  period  con- 
luded  March  31,  1996,  senior  U.S. 
listrict  court  judges  performed  the 
vork  equivalent  to  109  active  trial 
ourt  judges.  Some  districts  that 
lave  a  large  number  of  judicial  va- 
ancies  have  been  able  to  keep  up 
rith  their  caseloads  solely  because 
»f  the  contributions  of  senior  judges. 

The  work  performed  by  senior 
udges  is  an  integral  part  of  the  effort 
o  manage  efficiently  the  dockets  of 
nany  courts.  In  fact,  a  study  by  the 
KO  in  1993  found  that  "senior 
udges  are  an  indispensable  resource 
n  the  efficient  management  of  the 


Judge  Elbert  P.  Tuttle 

caseload  in  the  district  courts,  espe- 
cially with  regard  to  civil  cases." 
The  study  concluded,  "If  justice  de- 
layed is  justice  denied,  then  justice 
would  be  denied  to  thousands  of 
Americans  every  year  without  the 
service  of  the  senior  judges  in  the 
U.S.  district  courts." 

U.S.  court  of  appeals  or  district 
judges  who  are  on  senior  status  con- 


20 


tinue  to  hold  office  but  are  no  longer 
expected  to  work  full-time.  A  judge 
may  take  senior  status  when  he  or 
she  reaches  the  minimum  age  of  65 
and  has  15  years  of  service. 

"It  is  a  fact  that  were  it  not  for 
the  work  of  senior  judges,  the 
United  States  courts  would  be 
drowning  in  their  workload," 
Mecham  said.  "Judge  Elbert  Tuttle 
was  a  stalwart  in  the  able  and  dedi- 
cated corps  of  senior  judges." 

Born  in  1897,  Judge  Tuttle  was 
appointed  to  the  U.S.  Court  of  Ap- 
peals for  the  Fifth  Circuit  (which 
later  was  divided  into  the  Fifth  and 
Eleventh  Circuits)  in  1954  by  Presi- 
dent Eisenhower.  He  served  as  the 
Fifth  Circuit's  chief  judge  from  1960 
to  1967.  Tuttle  was  awarded  the 
Presidential  Medal  of  Freedom,  the 
Edward  J.  Devitt  Distinguished  Ser- 
vice to  Justice  Award,  and  the  Le- 
gion of  Merit  Bronze  Star  and  the 
Purple  Heart  with  Oak  Leaf  Cluster 
for  service  during  World  War  II. 
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Olympics  continued  from  page  1 
to  the  Olympics.  According  to  Cir- 
cuit Executive  Norman  E.  Zoller, 
"We  first  considered  moving  the 
court  of  appeals,  but  it  involved 
three  to  five  postal  vats  of  mail 
daily,  130  people  and  their  comput- 
ers, and  6,000  files  on  pending  cases. 
It  didn't  seem  worthwhile.  So  we've 
adopted  a  modified  workday  sched- 
ule. Beginning  July  8,  we'll  be  open 
to  the  public  from  7:00  a.m.  until 
3:00  p.m.,  Monday  through  Friday 
until  at  least  August  4."  The  court 
will  conduct  emergency  hearings  if 


rather  than  commute  into  Atlanta. 

Business  at  the  courts  will  go  on, 
but  not  as  usual.  The  U.S.  Postal  Ser- 
vice may  not  deliver  all  mail  during 
the  day  when  Olympic  activity  is  ex- 
pected to  create  gridlock  on  down- 
town streets,  so  a  court  night  shift 
working  from  midnight  to  6:00  a.m. 
will  handle  incoming  and  outgoing 
mail.  Court  staff  have  been  encour- 
aged to  take  summer  vacations  and 
use  flexible  schedules.  With  no  pri- 
vate parking  within  a  3-mile  radius 
of  downtown  Atlanta,  court  employ- 
ees who  must  commute  downtown 
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To  visualize  Atlanta  during  the 
games,  say  organizers,  imagine  three 
Super  Bowls,  the  World  Series,  and 
two  basketball  championships 
occurring  every  day. 


necessary,  but  probably  will  rely  on 
other  places  of  holding  court  outside 
the  Olympic  Ring. 

The  district  court  also  will  switch 
to  the  7:00  a.m.  until  3:00  p.m.  work- 
day. With  nearly  all  available  inter- 
preters working  at  the  Olympics,  a 
district  court  coup  has  been  to 
lock  in  the  services  of  a  full-time, 
Spanish  language  interpreter  in  the 
event  a  case-related  need  arises. 

"We'll  suspend  some  rules  and 
allow  attorneys  to  file  at  any  court 
division,"  said  John  Shope,  district 
court  executive.  "If  we  absolutely 
have  to  go  to  trial,  it  will  be  in  one  of 
our  divisions,  probably  Rome,  Geor- 
gia. Our  Gainesville  division  is  also 
the  location  of  the  smooth  water 
Olympic  events."  Without  interfer- 
ing with  court  activities,  some  unas- 
signed  space  at  the  Gainesville 
courthouse  has  been  set  up  with  cu- 
bicles where  employees  from  several 
federal  agencies  can  teleconference 


will  use  a  special  shuttle  service. 

To  visualize  Atlanta  during  the 
games,  say  organizers,  imagine  three 
Super  Bowls,  the  World  Series,  and 
two  basketball  championships  oc- 
curring every  day.  From  his  office 
window,  Shope  can  see  the  Georgia 
Dome,  where  gymnastics  and  bas- 
ketball events  will  be  held.  Between 
the  courthouse  and  the  dome,  Olym- 
pic planners  have  built  a  public  park 
to  hold  thousands  of  visitors.  The 
Olympic  Park,  three  blocks  away, 
will  accommodate  300,000  people. 
The  Olympic  media  headquarters  is 
setting  up  shop  almost  in  the  court's 
backyard,  and  is  expecting  60,000 
members  of  the  press.  A  few  blocks 
away  is  the  Georgia  World  Congress 
Center,  where  seven  different  Olym- 
pic sports  competitions  are  planned. 
The  district  courthouse  is  12  blocks 
from  the  Georgia  Tech  Aquatic  Cen- 
ter, which  will  host  swimming,  div- 
ing, synchronized  swimming,  and 


water  polo. 

The  Olympics  has  already  made 
its  presence  felt  inside  the  court- 
house. "We've  had  some  infringe- 
ment cases  filed  on  the  Olympic 
logo,"  said  Shope.  "The  Olympic 
Committee  is  understandably  very 
protective  of  its  logo.  We've  also 
had  a  preliminary  injunction  hearing 
on  an  athlete  disqualified  from 
qualifying."  More  cases  have  the  po- 
tential to  arise  during  the  Olympics 
because  with  35,000  "official  visi- 
tors," a  status  granted  by  the  State 
Department,  any  crime  committed 
against  these  visitors  could  be  a  fed- 
eral offense. 

Neither  courthouse  will  be  on  any 
list  of  Atlanta  sight-seeing  stops  for 
Olympic  visitors  because  security 
remains  a  concern.  Both  the  district 
and  appellate  court  have  developed 
emergency  disaster  plans  and  access 
to  the  district  courthouse  will  be 
limited.  Anyone  with  business  at  the 
court  will  have  to  sign  in  and  be  is- 
sued a  visitor's  pass.  In  addition, 
digital  phones  have  been  substituted 
at  the  courthouse  for  analog  phones 
because  the  existing  analog  phone 
system  is  expected  to  be  hard- 
pressed  during  the  Olympics.  A  ra- 
dio system  will  back  up  communica- 
tions should  the  telephone  system 
become  overloaded. 

"It's  kind  of  an  exciting  time," 
Shope  observed,  "I  just  wish  we 
were  a  few  hundred  miles  away  so 
we  could  enjoy  it." 

And  after  the  Olympics  conclude, 
the  city  enjoys  a  brief  respite  for  ten 
days.  Then  the  1996  Atlanta 
Paralympic  Games,  the  second  larg- 
est sporting  event  in  the  world,  be- 
gins. They're  only  one-third  the  size 
of  the  Olympic  Games.  £v^ 
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idiciary  Urges  Extension  of  Parole  Commission 


he  U.S.  Parole  Commission, 
ch  is  scheduled  to  cease  operat- 
next  year,  should  either  be  con- 
ied  or  a  successor  agency  should 
reared  within  the  executive 
ich,  a  representative  of  the  Judi- 
Conference  of  the  United  States 
a  House  subcommittee  last 
ith. 

The  commission  is  a  highly  spe- 
zed  organization  with  a  unique 
>ion,"  said  Judge  Richard  J. 
ara  (W.D.  N.Y.),  a  member  of  the 
rial  Conference's  Criminal  Law 
imittee.  "Over  the  decades,  it 
acquired  an  efficiency  and  ex- 
ise  of  which  we  should  take  full 
antage.  In  this  age  of  fiscal  re- 
nsibility,  it  would  be  a  shameful 
te  of  precious  resources  to  do 
irwise."  Arcara  testified  before 
House  Judiciary  Subcommittee 
Irime,  where  he  represented  the 
cial  Conference. 
.  1507,  the  Parole  Commission 
>eout  Act  of  1995,  passed  the 
ite  late  last  year.  The  bill  pro- 
?s  a  5-year  extension  of  the  Pa- 
Commission  to  November  1, 
!,  as  well  as  a  gradual  reduction 
le  size  and  budget  of  the  com- 
mon. 

he  Sentencing  Reform  Act  of 
I  eliminated  eligibility  for  parole 
ill  federal  crimes  committed  on 
fter  November  1, 1987.  To  deal 
i  parole-eligible  offenders  who 
mitted  crimes  before  that  date, 
aw  continued  the  commission 
1  November  1, 1992.  Because 
e  was  a  need  for  ongoing  parole 
tions,  the  life  of  the  commission 
extended  until  November  1, 
'.  The  Judicial  Conference  sup- 
s  an  additional  5-year  extension 
ie  commission  until  2002. 
arlier  this  year,  the  Administra- 
Office  and  the  commission  pro- 
?d  a  joint  report  on  the  feasibil- 
i  transferring  the  commission's 
tions  to  the  federal  Judiciary. 


(L  to  R)  Judge  Richard  J.  Arcara  (W.D.  N.Y.)  and  U.S.  Parole  Commission  Chair  Edward  F. 
Reilly,  Jr.  testified  before  a  House  Judiciary  subcommittee. 


The  following  are  among  the  high- 
lights of  the  report: 

■  The  commission  function  must 
continue.  Without  it,  parole-eligible 
inmates  who  are  entitled  to  parole 
rights  would  inevitably  file  habeas 
corpus  petitions  seeking  release  on 
the  ground  that  their  right  to  a  de- 
termination or  review  of  their  final 
parole  release  dates  had  been  uncon- 
stitutionally eliminated.  In  addition, 
no  authority  would  exist  to  review 
and  rescind  the  release  dates  of  in- 
mates who  engage  in  misconduct. 

■  The  most  expedient  and  cost- 
effective  means  of  ensuring  perfor- 
mance of  necessary  ongoing  parole 
functions  is  a  simple  5-year  exten- 
sion of  the  commission.  Because  of 
the  diminishing  number  of  parole- 
eligible  prisoners,  in  the  year  2002  it 
will  be  easier  to  predict  a  suitable 
solution  to  deal  with  them.  At  the 
end  of  fiscal  year  1996,  there  will  be 
approximately  6,700  parole-eligible 
prisoners.  In  five  years,  the  number 
should  decrease  to  2,100,  many  of 
whom  will  be  nearing  the  end  of 
their  terms. 

■  Transfer  of  commission  func- 
tions to  the  federal  Judiciary  would 


be  costly,  inefficient,  and  result  in  a 
dilution  of  already  scarce  judicial  re- 
sources. In  addition,  the  assumption 
by  the  courts  of  responsibility  for 
parole  hearings,  revocation  hear- 
ings, and  appeals  would  be  disrup- 
tive and  would  have  a  detrimental 
impact  on  the  administration  of  jus- 
tice. Transfer  of  parole  release  hear- 
ings to  the  Judiciary  would  increase 
the  overall  costs  of  performing  es- 
sential commission  responsibilities. 
Arcara  stated,  "The  Judicial  Con- 
ference, pursuant  to  a  recommenda- 
tion of  the  Federal  Courts  Study 
Committee,  has  endorsed  the  con- 
tinuation of  the  commission  or  the 
creation  of  a  successor  agency 
within  the  executive  branch  to  per- 
form the  commission's  functions. 
Although  either  approach  is  satisfac- 
tory to  the  Conference,  I  would  urge 
you  to  carefully  consider  the  exten- 
sion of  the  commission  for  five  years 
as  proposed  under  S.  1507." 
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JUDICIAL    MILESTONES 


Appointed:  Michael  S.  McDonald, 

as  U.S.  Magistrate  Judge,  U.S. 
District  Court  for  the  Western 
District  of  Texas,  June  8. 

Appointed:  Margaret  B.  Seymour,  as 

U.S.  Magistrate  Judge,  U.S.  District 
Court  for  the  District  of  South 
Carolina,  May  19. 

Appointed:  E.S.  Swearingen,  as  U.S. 
Magistrate  Judge,  U.S.  District  Court 
for  the  District  of  South  Carolina, 
May  21. 

Appointed:  Carol  Sandra  Moore 
Wells,  as  U.S.  Magistrate  Judge,  U.S. 
District  Court  for  the  Eastern  District 
of  Pennsylvania,  June  3. 

Appointed:  Carla  M.  Woehrle,  as 

U.S.  Magistrate  Judge,  U.S.  District 
Court  for  the  Central  District  of 
California,  June  10. 

Senior  Status:  Judge  William  M. 
Acker  Jr.,  U.S.  District  Court  for 


the  Northern  District  of  Alabama, 
May  31. 

Senior  Status:  Judge  David  D. 
Dowd  Jr.,  U.S.  District  Court  for 
the  Northern  District  of  Ohio, 
June  30. 

Senior  Status:  Judge  Richard  A. 
Gadbois,  Jr.,  U.S.  District  Court  for 
the  Central  District  of  California, 
January  24. 

Senior:  Judge  William  T.  Hart,  U.S. 

District  Court  for  the  Northern 
District  of  Illinois,  June  1. 

Retired:  Chief  Bankruptcy  Judge 
Paul  B.  Lindsey,  U.S.  Bankruptcy 
Court  for  the  Western  District  of 
Oklahoma,  June  21. 

Retired:  Magistrate  Judge  F.  Owen 
Eagan,  U.S.  District  Court  for  the 
District  of  Connecticut,  June  6. 


FOR  THE  RECORD... 


"When  places  on  the  bench  are  not  filled  promptly,  backlogs 
increase,  and  civil  litigants,  defendants  and  victims  all  must  wait 
for  justice. 

[Senate  leaders  Trent]  Lott  and  [Tom]  Daschle  are  off  to  a 
good  start  in  working  out  a  schedule  for  Senate  business.  The 
confirmation  of  judges  should  be  high  on  their  list.  Record  votes 
should  be  scheduled  if  needed,  but  no  single  senator  ought  to  be 
able  to  hold  up  the  entire  process." 

— Washington  Post  editorial,  July  10,  1996 
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JUDICIAL  BOXSCORE 

As  of  July  1,1996 

Courts  of  Appeals 

Vacancies  14 

Nominees  8 


District  Courts 

Vacancies  55 

Nominees  34 

Court  of  International  Trade 
Vacancies  0 

Nominees  0 

Courts  with 

"Judicial  Emergencies"  24 
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Hodges  to  Chair  Executive  Committee 


udge  Wm.  Terrell  Hodges 

Chief  Justice  William  H. 
lehnquist  has  appointed  Judge  Wm. 
rerrell  Hodges  (M.D.  Fla.)  as  the 
tew  chair  of  the  Executive  Commit- 
ee  of  the  Judicial  Conference,  which 
s  the  Conference's  senior  executive 
irm.  Hodges,  who  has  been  a 
nember  of  the  committee  since 
October  1994,  will  succeed  Chief 


Chief  Judge  Henry  A.  Politz 

Judge  Gilbert  S.  Merritt  (6th  Cir.)  on 
October  1,  when  his  term  on  the 
committee  expires.  Also  effective 
October  1 ,  the  Chief  Justice  has 
named  to  the  committee  Chief  Judge 
Henry  A.  Politz  (5th  Cir.)  and  Judge 
Lloyd  George  (D.  Nev.).  They 
replace  Merritt  and  Judge  Clifford 
Wallace  (9th  Cir.),  who  stepped 


Judge  Lloyd  George 

down  as  chief  judge  earlier  this  year. 

Also  serving  on  the  Executive 
Committee  are  Chief  Judge  Glenn  L. 
Archer  (Fed.  Cir.),  Chief  Judge 
Richard  S.  Arnold  (8th  Cir.),  Judge 
Clarence  A.  Brimmer  (D.  Wy.), 
Chief  Judge  Michael  M.  Mihm  (CD. 
111.),  and  Administrative  Office 
Director  Leonidas  Ralph  Mecham. 


Conference  Seeks  Changes  in  Public  Building  Reform  Bill 


The  Judicial  Conference  has 
igreed  by  mail  ballot  to  adopt  the 
ecommendations  of  the  Confer- 
;nce's  Security,  Space  and  Facilities 
lommittee  on  S.  1005,  the  Public 
Juilding  Reform  Act  of  1996.  The 
)ill,  as  presently  written,  would  au- 
horize  the  General  Services  Admin- 
strator,  in  consultation  with  the  di- 
ector  of  the  Administrative  Office, 
o  develop  design  guides  and  stan- 
lards  for  federal  court  accommoda- 
ions.  The  committee  recommended 
hat  S.  1005  be  amended  to  allow  the 
udicial  branch  to  continue  to  estab- 
ish  its  own  design  guides  and  hous- 
ng  standards.  The  Judiciary  pres- 
ently issues  the  U.S.  Courts  Design 


Guide,  first  approved  by  the  Judicial 
Conference  in  1991,  which  is  peri- 
odically reviewed  and  amended. 
The  bill's  provision  for  public  com- 
ment on  design  guidelines  would 
also  involve  the  judicial  branch  in 
the  unprecedented  role  of  participat- 
ing in  a  formal  executive  branch  ad- 
ministrative rulemaking  process. 

The  Senate  passed  S.  1005  in  May. 
(See  The  Third  Branch,  June  1996).  A 
House  bill  on  public  building  reform 
is  being  drafted  and  could  be  intro- 
duced in  September. 

The  Senate  bill  also  proposes  that 
federal  entities  reduce  their  space  re- 
quirements by  10  percent.  It  is  the 
Conference's  position  that  in  light  of 


the  increases  in  caseload — including 
increases  in  jurisdiction  and  the  re- 
cent upturn  in  bankruptcy  filings — 
as  well  as  the  judicial  branch's  role 
in  the  administration  of  justice,  it  is 
unlikely  that  the  Judiciary  will  be 
able  to  contribute  significantly  to  an 
overall  government-wide  space  re- 
duction effort. 

Provisions  in  S.  1005  also  may 
create  conflicts  with  the  authority  al- 
ready vested  in  the  Architect  of  the 
Capitol.  The  Conference  adopted  the 
committee's  recommendation  to 
seek  clarification  to  exclude  build- 
ings occupied  by  the  judicial  branch 
on  Capitol  Hill  in  Washington,  D.C., 
from  any  provision  of  the  bill. 
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Carol  DiBattiste  Coordinates  U.S.  Attorneys'  Efforts  Nationwide 
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Cflro/  A.  DiBattiste  was  named  di- 
rector of  the  Executive  Office  of  U.S. 
Attorneys  in  1994.  She  was  previously 
principal  deputy  general  counsel  for  the 
Department  of  the  Navy,  and  from 
1992-93,  director  of  the  Office  of  Legal 
Education,  Executive  Office  for  U.S. 
Attorneys. 

Q#  What  is  the  role  of  the  Ex- 
•  ecutive  Office  for  United 
States  attorneys?  How  does  it  coor- 
dinate the  work  of  the  different 
United  States  attorneys'  offices? 

A#  In  a  way,  my  office  is  similar 
•  to  the  combined  roles  of  the 
Administrative  Office  of  the  U.S. 
Courts,  the  Federal  Judicial  Center, 
and  the  Judicial  Conference.  We 
provide  the  administrative  and  bud- 
get support  to  operate  the  94  United 
States  attorneys'  offices,  provide  ex- 
tensive legal  training  to  assistant 
United  States  attorneys  and  support 
staff,  and  support  the  operation  of 
the  Attorney  General's  Advisory 
Committee  (AGAC),  which  is  a  se- 
lect group  of  United  States  attor- 
neys, who  represent  the  U.S.  attor- 
neys on  policy  to  the  Department 
and  the  Attorney  General. 

Coordination  is  accomplished  pri- 
marily through  the  United  States  At- 
torneys' Manual,  our  compendium  of 
regulations  and  policies,  various 
publications  such  as  the  United  States 
Attorneys'  Bulletin  and  a  daily  elec- 
tronic newsletter  on  significant  cases 
called  OVERNITE,  as  well  as  other 
daily  electronic  mail  and  memo- 
randa. Between  my  staff  and  I,  we 
are  also  in  telephone  contact  with  al- 
most every  district  several  times  a 
week,  relaying  or  gathering  informa- 
tion. Finally,  the  AGAC  meets 
monthly  with  the  Deputy  Attorney 


General  and  the  Attorney  General  to 
discuss  policy  issues  and  has  more 
than  20  subcommittees  and  working 
groups,  which  include  many  of  the 
other  U.S.  attorneys. 

Q#  How  would  you  describe 
•  the  relationship  between 
judges  and  United  States  attorneys 
on  a  national  and  local  level? 


A 


#  On  a  national  level,  I  think 

•  we  are  finding  new  ways  to 


terviews  have  shown  a  very  good 
working  relationship  between  our 
offices  and  the  courts. 

Q#  Congress  has  increasingly 
•  made  federal  crimes  out  of 
what  were  state  crimes.  How  do 
United  States  attorneys  view  feder- 
alization? 

A#  The  views  of  United  States 
•   attorneys  vary  on  this 
question. 


"In  a  way,  my  office  is  similar  to  the  combined  roles  of 
the  Administrative  Office  of  the  U.S.  Courts,  the  Federal 
Judicial  Center,  and  the  Judicial  Conference." 


cooperate  and  work  together.  Last 
year,  I  was  asked  to  appear  with  the 
Judiciary's  representatives  when 
they  testified  before  the  House  Ap- 
propriations Subcommittee  on  their 
budget.  The  chair  of  the  subcommit- 
tee urged  that  we  work  together  on 
issues  from  video  teleconferencing 
to  courthouse  space  utilization.  We 
have  pledged  to  do  that.  Recently, 
for  example,  my  staff  has  been 
working  with  the  Bureau  of  Justice 
Statistics,  the  Administrative  Office, 
and  the  U.S.  Sentencing  Commission 
on  a  common  statement  explaining 
the  differences  in  our  statistical 
records  and  reconciling  these  differ- 
ences. 

On  the  local  level,  when  our 
evaluation  teams  visit  each  district, 
as  they  do  every  two  to  three  years, 
the  evaluators  contact  and  interview 
judges  and  magistrate  judges,  ask- 
ing for  their  views  and  experiences 
in  dealing  with  the  United  States 
attorney's  office.  Generally,  those  in- 


Here  are  four  perspectives  of 
United  States  attorneys  from  large, 
medium  and  small  districts: 

"The  so-called  'federalization'  of 
state  crimes  has  been  driven  by  our 
nationwide  violent  crime  crisis.  .  . 
Thoughtful  legislation  has  enhanced 
penalties  for  drug-related  violence 
and  has  generally  provided  federal 
law  enforcement,  and  particularly 
prosecutors,  with  tools  necessary  to 
compliment  the  efforts  of  state  and 
local  police  and  prosecutors." 

Zachary  W.  Carter  (E.D.  N.Y.) 

"Federalization  without  sufficient 
resources  is  counterproductive.  .  . 
Because  [the  resources  of  local  gov- 
ernments] are  strained  and  unevenly 
applied,  the  federal  government  has 
become  increasingly  the  court  of  last 
resort  for  addressing  these  prob- 
lems. While  the  federal  govern- 
ment's involvement  in  these  areas 
may  be  debatable,  all  should  agree 
that  it  is  illogical  to  assume  the    ^ 
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?deral  government  is  going  to 
[o  a  better  job  with  less  resources." 
Veronica  F.  Coleman  (W.D.  Term.) 

"The  federalization  of  tradition- 
Uy  state  crimes  has  created  more 
prions  for  prosecutors  and  law  en- 
jrcement  and  has  forced  us  to  work 
lore  closely  with  the  state  and  local 
iw  enforcement  authorities.  We 
a\  e  to  work  together  to  decide  in 
/hich  court  the  prosecution  should 
roceed.  However,  while  I  as  a 
rosecutor  like  having  these  added 
ptions,  there  is  an  increased  burden 
pon  the  federal  law  enforcement 
gencies  that  have  to  investigate  the 
ew  federalized  crimes." 

Redding  Pitt  (M.D.  Ala.) 

"Although  federalization  has  in- 
reased  the  workload  of  federal 
rosecutors  and  investigators,  tar- 
eting  major  violent  criminals  in 
?deral  court  has  had  a  measurable 
npact,  particularly  on  recidivists, 
ederal  interest  has  to  be  carefully 
weighed  by  the  prosecutors  in  indi- 
idual  cases." 

Katrina  C.  Pflaumer  (W.D.  Wash.) 

2#  A  growing  emphasis  has 
•  been  placed  upon  crime  con- 
rol  by  both  the  executive  and  legis- 
itive  branches.  How  are  United 
tates  attorneys  responding  to  this 
mphasis?  Are  there  any  special 
rime  control  initiatives  in  which 
Jnited  States  attorneys  participate? 

A    .  United  States  attorneys,  as 
l\.  •  the  chief  law  enforcement 
fficers  in  their  districts,  have  al- 
/ays  been  involved  in  crime  control 
fforts.  They  must  work  closely  with 
?deral,  state,  and  local  law  enforce- 
lent  investigative  agencies  to  assess 
nd  address  the  crime  problem  in 
ach  of  their  districts,  whether  it  is 
outh  or  gang  violence,  church 
urnings,  drug  trafficking,  or  an- 
ther crime  problem. 
The  United  States  attorneys  are 


Carol  DiBattiste 

presently  involved  in  several  crime 
control  initiatives.  In  March  1994, 
Attorney  General  Janet  Reno  and 
Vice  President  Gore  announced  the 
Anti- Violent  Crime  Initiative  (AVCI). 
The  AVCI  calls  for  U.S.  attorneys  to 
forge  partnerships  with  state  and  lo- 
cal law  enforcement  and  develop 
strategies  to  address  the  problem  of 
violent  crime.  In  May  1996,  the  At- 
torney General  announced  the  Youth 
Crime  Initiative,  another  facet  in  the 
AVCI,  aimed  at  preventing,  investi- 
gating, and  prosecuting  crime  com- 
mitted by  juveniles. 

Most  recently,  in  response  to  the 
dramatic  increase  in  the  number  of 
fires  at  houses  of  worship,  the  Attor- 
ney General  established  a  national 
task  force  to  coordinate  the  investi- 
gations and  prosecutions  of  those  re- 
sponsible for  the  destruction  of  these 
houses  of  worship.  Representatives 
of  the  United  States  attorneys  are  on 
this  task  force.  In  addition,  the  Attor- 
ney General  has  asked  United  States 
attorneys  to  form  local  task  forces. 

Q#  The  sentencing  guidelines 
•  dramatically  changed  the 
work  of  the  federal  judges.  Have  the 
guidelines  changed  the  way  in  which 
United  States  attorneys  approach 
cases? 


A.  The  sentencing  guidelines 
•   have  enabled  federal  pros- 
ecutors to  have  a  clearer  picture  of 
how  certain  conduct  will  be  pun- 
ished by  the  court.  Before  the  guide- 
lines became  effective  in  1987,  there 
was  much  more  uncertainty  about 
what  sentence  would  be  imposed. 
The  expected  sentence  may  be  one 
factor  among  many  that  United 
States  attorneys  consider  when  de- 
ciding which  cases  to  dedicate  lim- 
ited resources  to  investigating  and 
prosecuting. 

The  guidelines  have  created  a 
whole  new  area  of  practice  for  pros- 
ecutors. Before  the  guidelines,  pros- 
ecutors were  much  less  involved  in 
the  sentencing  of  a  defendant,  and 
there  were  many  fewer  appeals  of 
sentencing  issues.  Now,  prosecutors 
must  be  sure  they  are  using  the  cor- 
rect version  of  the  guidelines,  which 
is  not  always  a  simple  task  in  view 
of  all  the  amendments  to  the  guide- 
lines, and  they  must  be  cognizant 
about  the  retroactivity  of  guideline 
amendments.  They  also  must  be 
knowledgeable  on  the  law  interpret- 
ing the  guidelines,  and  be  prepared 
to  spend  considerable  time  in  sen- 
tencing hearings  and  on  appellate 
work  related  to  sentencing  issues. 
While  it  is  very  important  work,  it 
does  reduce  the  amount  of  time  to 
investigate  and  prosecute  other 
cases. 

Q#  What  do  you  expect  to  be 
•  the  impact  of  the  new  Pris- 
oner Litigation  Reform  Act? 

A#  The  Prisoner  Litigation  Re- 
•   form  Act  certainly  makes  it 
more  difficult  for  prisoners  to  file 
multiple  frivolous  complaints  in  fed- 
eral district  court.  The  act  requires 
that  the  prisoners  pursue  an  admin- 
istrative claim  before  a  complaint 
can  be  filed  in  district  court.  Further, 
prisoners  will  be  responsible  for  fil- 
ing fees  and  subject  to  sanctions  for 
See  Interview  on  page  12 
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Interview  continued  from  page  11 
frequent  and  frivolous  claims.  These 
provisions  should  slow  to  some  ex- 
tent the  amount  of  prisoner  litiga- 
tion being  filed  in  federal  district 
court.  Just  how  great  an  impact  this 
will  have  on  filings  remains  to  be 
seen. 

Q.  Similarly,  what  impact  do 
•  you  see  the  recent  habeas 
corpus  amendments  having? 

A.  The  habeas  corpus  amend- 
•  ments  will  have  the  greatest 
impact' on  challenging  state  convic- 
tions. With  regard  to  federal  mat- 
ters, the  amendments  serve  to  pre- 
vent prisoner  petitions  from  being 
filed  years  after  the  defendant  is 
convicted.  The  amendments  provide 
that  prisoners  must  file  any  petitions 
challenging  convictions  or  condi- 
tions of  confinement  within  one  year 
after  all  regular  appeals  are  ex- 
hausted. While  there  should  be  only 
a  modest  effect  on  the  number  of  fil- 
ings, they  will  come  in  a  more  con- 


centrated time  frame.  Any  rise  in  the 
number  of  cases  filed  within  a  given 
year  to  meet  the  deadline  will  be 
more  than  offset  by  the  reduction  in 
the  total  caseload  as  a  result  of  the 
one-year  time  limit. 

Q#  How  have  U.S.  attorneys 
•  coped  with  continuously  ris- 
ing caseloads  and  tighter  budgets? 
Have  priorities  changed?  Are  civil 
matters  delayed  in  favor  of  criminal 
prosecutions? 

A#  Just  as  the  courts  have  done, 
•   the  U.S.  attorneys  have  had 
to  sharpen  their  management  skills 
and  look  for  innovative  ways  to  do 
things.  We  have  also  had  to  focus 
our  priorities.  We  have  continued 
our  longstanding  commitments  to 
battle  drugs  and  violent  crime  most 
recently  through  Attorney  General 
Reno's  AVCI.  We  have  tried  to  con- 
centrate our  efforts  on  the  more 
complex  problems  of  going  after  dis- 
tribution organizations  and  violent 
gangs.  Large  fraud  cases  remain  of 


concern  in  such  areas  as 
telemarketing  and  health  care.  But 
new  challenges  continually  occur, 
such  as  the  recent  church  arsons, 
and  we  are  challenged  to  enforce  in- 
terstate efforts  to  protect  spouses 
from  violence.  More  challenges 
loom  in  the  future  when  we  look  at 
the  demographics  of  rising  serious 
violence  among  our  juveniles. 

We  were  concerned  during  last 
year's  appropriation  crises  that  civil 
be  given  proper  funding  to  avoid 
any  slowdown,  but  I  do  not  believe 
there  is  any  effort  to  favor  criminal 
work  at  the  expense  of  our  civil  ef- 
forts. Defense  of  the  public  treasury 
and  enforcement  of  programs  and 
administrative  efforts  is  vital  to  the 
country.  We  have  experienced  posi- 
tive growth  in  our  collections  area 
and  our  affirmative  civil  enforce- 
ment efforts.  We  are  also  looking  to 
relieve  the  burden  on  the  courts 
through  cooperating  in  developing, 
such  areas  as  alternate  dispute 
resolution.*"*^ 
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04th  Congress  Takes  Recess  and  Prepares  lor  Home  Stretch 


Budget 


While  uncertainty  continues  to 
irround  the  Judiciary's  fiscal  year 
<97  budget,  the  potential  problems 
lie  in  comparison  to  the  woes  of 
( 96  when  the  government  was 
iut  down  because  of  the  budget 
ipasse.  With  a  month  remaining 
itween  when  Congress  returns 
Dm  recess  in  September  and  the 
rget  adjournment  date  of  October 
the  possibility  exists  that  the  FY  97 
>propriation  may  not  reach  the 
esident's  desk  this  session, 
nother  possibility  is  that  the 
esident  would  veto  the  Judiciary's 
nding  bill,  due  to  issues  unrelated 


to  the  courts.  Were  either  of  these  to 
occur,  Congress  is  planning  to  act  on 
a  continuing  resolution  in  September 
to  avoid  a  repeat  of  last  year. 

H.R.  3814,  the  Commerce,  Justice, 
State,  and  the  Judiciary  appropri- 
ations bill  for  FY  1997  passed  the 
House  on  July  24  and  the  Senate 
Appropriations  Committee  passed 
its  version  on  August  1,  1996.  In 
September,  after  the  congressional 
recess,  the  full  Senate  will  consider 
the  bill  and  then  work  out  the 
differences  between  the  House  and 
Senate  versions  in  conference.  Both 
See  Budget  on  page  2 
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Legislation 


The  104th  Congress  took  its  final 
recess  on  August  2,  1996,  and  will 
return  in  September  to  face  an  array 
of  legislation  with  only  about  a 
month  to  act  on  it.  Topping  the 
Judiciary's  agenda  is  its  fiscal  year 
1997  appropriation  and  the  Federal 
Courts  Improvement  Act.  Both  have 
been  the  subject  of  House  and  Senate 
activity  and  face  possible  enactment 
prior  to  adjournment.  Also  of  inter- 
est to  the  Judiciary  is  a  bankruptcy 
judgeship  bill,  and  the  extension  of 
the  parole  commission.  Other 
measures — such  as  juvenile  crime 
bills  and  public  building  reform 
legislation — are  included  in  the  long 
list  of  legislation  the  104th  Congress 
will  try  to  address  before  its  target 
adjournment  in  the  first  week  of 
October. 

S.  1887:  Federal  Courts 
Improvement  Act  of  1996 
Status:  The  bill  was  reported  out  by 
the  full  Senate  Judiciary  Committee 
and  waits  for  Senate  action  after  the 
recess.  A  companion  bill,  H.R.  1989, 
was  reported  out  to  the  House 
Judiciary  Committee  by  the  Sub- 
committee on  Courts  and  Intellectual 
Property.  The  committee  did  not  act 
on  the  bill  before  the  recess. 

See  Legislation  on  page  4 
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Budget  continued  from  page  1 
chambers  need  to  approve  the 
conference  agreement. 

The  House  version  of  the  bill 
provides  the  Judiciary  with  $3.22 
billion,  a  5.6  percent  increase  over 
the  FY  96  appropriation.  The  Judi- 
ciary appealed  to  the  Senate  for  an 
additional  $120  million  over  the 
House  bill. 

In  a  letter  to  the  Senate  Appro- 
priations subcommittee  members, 
Chief  Judge  Richard  S.  Arnold  (8th 
Cir.),  chair  of  the  Judicial  Con- 
ference's Committee  on  the  Budget, 
and  Administrative  Office  Director 
Leonidas  Ralph  Mecham  wrote, 
"The  Judiciary  is  aware  of  the  tight 
fiscal  constraints  placed  on  the 
appropriations  committees.  We  are 


looking  at  and  implementing  all 
possible  ways  to  improve  the 
efficiency  of  the  Judiciary,  while 
handling  the  expanding  uncontrol- 


res-ponded  by  providing  an 
additional  $60  million  for  the 
Judiciary.  The  Senate  bill  provides 
the  Judiciary  with  $3.28  billion,  a  7.6 


"We  [in  the  Judiciary]  are  looking  at  and  implementing  all 
possible  ways  to  improve  the  efficiency  of  the  Judiciary, 
while  handling  the  expanding  uncontrollable  workload." 


lable  workload.  Further,  in  the 
Judiciary's  continuing  efforts  to 
hold  down  spending,  reductions  in 
the  FY  97  request  were  identified 
and  provided  to  the  committee.  In 
total,  the  appeal  is  below  even  this 
lower  reestimated  level."  The  Senate 


Judiciary  Appropriations 

(In  Thousands) 


|2 


Account 

Supreme  Court 

Salaries  &  Expenses 

Building  &  Grounds 
Federal  Circuit 
Court  of  International  Trade 

Courts  of  Appeals,  District  Courts 
and  other  Judicial  Services: 
Salaries  &  Expenses 

Crime  Trust  Fund 
Defender  Services 

Crime  Trust  Fund 

Fees  of  Jurors 

Court  Security 

Counterterrorism  Account 

Administrative  Office 
Federal  Judicial  Center 
Judiciary  Trust  Funds 
Sentencing  Commission 


FY  97 

FY  96 

FY  97 

FY  97 

Full  Senate 

Enacted 

Request 

House 

Committee 

$25,834 

$27,157 

27,157 

27,157 

3,313 

3,313 

2,490 

3,100 

14,288 

15,978 

15,013 

15,013 

10,859 

11,114 

11,114 

11,114 

2,433,141 

13,900 

267,217 

16,100 

59,028 

102,000 

0 

47,500 

17,914 

32,900 

8,500 


2,666,800 

24,687 

320,939 

20,313 

69,400 

131,600 
0 

50,922 

19,625 

30,200 

9,200 


2,538,956 

30,000 

297,000 

0 

66,000 

131,000 
0 

48,500 

17,495 

30,200 

8,300 


2,578,646 

30,000 

311,900 

0 

68,083 

127,000 
4,000 

50,900 

17,914 

30,200 

8,867 


Total  Judiciary 


$3,052,494  $3,401,248     $3,223,225     $3,283,894 


percent  increase  over  FY  96 

At  the  Senate  level,  sufficient 
funds  are  provided  in  the  Salaries 
and  Expenses  account  to  fund 
current  services  and  selected  high 
priority  enhancements.  The  House 
level  should  fund  current  services, 
and  it  is  likely  that  the  level 
ultimately  agreed  to  by  the  House 
and  Senate  conferees  would  be 
somewhere  in  the  middle.  Both  the 
House  and  Senate  fund  the  Court 
Security  account  at  the  requested 
level.  The  Senate  funds  both  Fees  of 
Jurors  and  the  Administrative  Office 
at  the  requested  levels,  while  the 
House  is  more  than  $2  million  below 
the  request  in  each  account.  Both  the 
House  and  Senate  reduced  the 
Defender  Services  account  below  the 
requested  level,  with  the  Senate 
providing  $15  million  more  than  the 
House.  In  the  Senate  bill,  the  Federal 
Judicial  Center  was  frozen  at  the 
1996  level,  with  the  House  slightly 
below  that.  The  Crime  Trust  Fund 
was  funded  at  the  1996  level  in  both 
bills.  The  Senate  bill  also  includes 
funds  for  a  study  of  the  structure 
and  alignment  of  the  circuits. 

In  both  the  House  and  Senate 
bills,  the  Judiciary  fared  well 
compared  to  most  other  agencies. 
Although  the  Department  of  Justice 
received  a  larger  increase  than  the 
Judiciary  in  both  bills,  the  Com- 
merce and  State  Departments  were 
actually  reduced  from  their  FY  96 
funding  levels. 
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>ay  Adjustment  for  Judges  Uncertain  in  FY  97 


Federal  judges  have  not  received  a 
>ay  adjustment  in  three  years,  and 
he  outlook  for  fiscal  year  1997  is 
iroblematic.  In  the  House,  an 
mendment  has  been  attached  to  the 
'Y  97  Treasury  appropriations  bill 
hat  would  exclude  members  of 
Congress,  senior  executive  branch 
officials,  and  judges  from  receiving  a 
>ay  adjustment  of  approximately  2.3 
lercent.  The  Administrative  Office 
nd  key  judges  urged  the  Senate 
Appropriations  Committee  to  reject 
he  House  amendment  and  to 
pprove  a  pay  increase  at  least  for 
iidges.  The  committee  rejected  the 
iouse  amendment,  leaving  the  pay 
ncrease  an  open  issue.  It  remains  to 
»e  seen  what  the  Senate  will  do  when 
t  returns  from  recess.  The  accom- 
>anying  graph  shows  how  judges' 
eal  pay  has  been  affected  by  the 
ontinued  pay  freeze. 


Percentage  of  Change  in  Real  Pay 
from  1969  to  1995 


Chief      Associate      Circuit      District       General 
Justice       Justices       Judges      Judges      Workforce 


Consensus  Decision  Closes  National  Fine  Center 


As  recommended  by  the 
nternational  consulting  firm  of 
loopers  &  Lybrand  (C&L)  and  with 
he  concurrence  of  four  U.S. 
enators,  Administrative  Office 
Director  Leonidas  Ralph  Mecham 
las  directed  that  the  National  Fine 
Center  be  terminated  and  that  the 
unction  of  receipting  outstanding 
riminal  debt  be  returned  to  the 
listricts.  The  Judiciary  is  presently 
eeking  legislation  to  return  $12 
nillion  to  the  Crime  Victims  Fund 
ind  to  discontinue  the  fine  center. 

"I  have  held  the  view  for  some 
ime  that  the  fine  center  is  based  on 
lawed  legislation  and  that  a 
:entralized  effort  simply  cannot 
vork,"  Mecham  said,  "a  view  at 
east  partially  shared  by  the  Judicial 
Conference  which  opposed  placing 


this  executive  branch  function 
within  the  Judiciary.  With  the 
support  of  Congress  and  a  highly 
reputable  consulting  firm,  we  now 
can  close  the  center  and  resume 
efforts  to  assist  the  Department  of 
Justice  (DOJ)  with  its  statutory 
responsibility  to  collect  criminal 
fines." 

Despite  the  difficulties,  the  AO 
reported  that  the  Judiciary 
successfully  receipted  $1.2  billion  in 
fines  during  the  period  from  1991  to 
1996,  nearly  five  times  more  than 
collected  by  the  Justice  Department, 
and  constituting  roughly  82  percent 
of  the  funds  available  to  the  victims. 
A  portion  of  this  money  has  not 
reached  the  victims  due  to  the 
processes  in  place  at  DOJ,  the  States, 
and  grant  organizations,  including  a 


$50  million  reserve  maintained  by 
the  DOJ. 

The  C&L  report  found  that  the 
center  was  created  by  "overlapping 
and  confusing"  legislation.  Among 
the  problems  encountered  were  the 
complexities  associated  with 
criminal  debt  and  the  cultural  and 
environmental  differences  underly- 
ing the  independent  philosophies  of 
the  Judiciary  and  the  DOJ.  The 
report  further  noted  that  the  maj- 
ority of  criminal  debts  are  managed 
by  a  relatively  few  large  districts 
and  a  national  approach  will  not  be 
an  effective  solution  to  what  is  a 
localized  series  of  district  business 
processes.  As  the  C&L  report 
concluded,  "[I]t  is  well  documented 
that  the  needs  of  the  districts — those 
See  Fine  Center  on  page  6 
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Legislation  continued  from  page  1 

Several  amendments  were  added 
to  this  legislation  (see  The  Third 
Branch,  July  1996)  by  the  Senate 
Judiciary  Committee.  One  amend- 
ment would  require  judicial  officers 
to  demonstrate  proficiency  in  the  use 
of  firearms  as  a  prerequisite  to 
carrying  a  firearm. 

A  bill,  S.  1115,  was  added  in  the 
form  of  an  amendment,  which  would 
prohibit  an  award  of  costs  in  cases 
brought  against  a  judicial  officer  for 
action  taken  in  a  judicial  capacity. 
This  provision  is  supported  by  the 
Judicial  Conference. 

The  Senate  bill  also  includes  an 
increase  from  $50,000  to  $75,000  in 
the  jurisdictional  amount  in  contro- 
versy in  diversity  cases;  and  author- 
ity for  magistrate  judges  to  decide 
petty  offense  cases  without  consent 
of  the  accused.  These  provisions  and 
the  firearms  amendment  are  not  in 
the  House  version,  which  includes  a 
provision  allowing  district  courts  to 
require  litigants  in  pending  civil 
cases  to  participate  in  a  non-binding 
court-annexed  arbitration  program. 
The  Judicial  Conference  has  taken  a 
position  against  this  latter  provision. 
The  most  significant  amendment 
— at  least  in  terms  of  its  effect  on  the 
overall  legislation — was  the  addition 
of  S.  374,  the  Sunshine  in  Litigation 
Act  of  1995  in  the  Senate  Judiciary 
committee  markup.  The  amendment 
would  amend  Rule  26(c)  of  the  Fed- 
eral Rules  of  Civil  Procedure,  limit- 
ing the  use  of  protective  orders  and 
the  sealing  of  cases  in  civil  actions. 
The  amendment  is  controversial  and 
may  jeopardize  passage  of  S.  1887. 

S.  1507:  Parole  Commission 
Phaseout  Act  of  1995 
Status:  Due  to  extended  debate  on 
youth  violence  legislation,  the  House 
Judiciary  Committee  did  not  consid- 
er S.  1 507.  The  bill  will  not  be  report- 
ed by  the  committee  until  September. 

The  bill  proposes  a  5-year 
extension  of  the  Parole  Commission 


to  November  1,  2002,  as  well  as  a 
gradual  reduction  in  the  size  and 
budget  of  the  commission,  (see  The 
Third  Branch,  July  1996). 

S.  1952:  Juvenile  Justice  and 
Delinquency  Prevention  Act  of  1996 
Status:  On  August  1,  the  bill  was 
reported  favorably  by  the  Senate 
Judiciary  committee. 

The  bill  essentially  provides  funds 
to  the  states  to  "beef  up"  their  juve- 
nile justice  programs,  targeting  youth 
violence  at  the  state  level.  The  bill 
was  reported  without  amendment. 
However,  on  the  Senate  floor,  a  num- 
ber of  amendments  could  be  added 
that  are  designed  to  increase  federal 
prosecution  of  juveniles,  such  as 
provisions  related  to  prosecution  of 
criminal  gangs. 

The  House  is  considering  H.R. 
3565,  the  Violent  Youth  Predator  Act 
of  1996,  which  would  dramatically 
expand  federal  prosecution  of 
juveniles.  The  markup  will  not  be 
concluded  until  September. 

H.R.  3586:  Veterans  Employment 
Opportunities  Act  of  1996 
Status:  The  bill  was  passed  by  the 
House  and  now  goes  to  the  Senate 
for  consideration  after  the  recess. 
The  bill  would  extend  veterans 
preference  to  appointments  and 
reductions  in  force  to  the  Judiciary. 
Judicial  officers — a  justice,  judge  or 
magistrate  judge — are  excepted,  as 
are  law  clerks,  or  a  secretary  to  a 
justice  or  judge,  or  an  appointment  to 
a  position  the  duties  of  which  are 
equivalent  to  those  of  a  Senior 
Executive  Service  position.  In 
addition,  the  bill  would  require  the 
Judicial  Conference  to  prescribe 
redress  procedures  for  alleged 
violations  of  the  rights. 

H.R.  2604:  Bankruptcy 
Judgeship  Act  of  1995 
Status:  Reported  out  by  the  House 
Judiciary  Committee,  the  bill  is  now 
awaiting  floor  action.  Questions  have 


been  raised  in  the  House  and  Senate 
concerning  the  allocation  of 
bankruptcy  judgeship  resources. 
The  bill  would  add  four  perm- 
anent bankruptcy  judgeships  in  the 
Central  District  of  California  and 
one  in  the  District  of  Maryland.  It 
would  add  one  additional  temp- 
orary judgeship  to  the  Southern 
District  of  Florida,  the  Eastern 
District  of  Michigan,  the  District  of 
New  Jersey,  the  Eastern  District  of 
New  York,  the  Northern  District  of 
New  York,  and  the  Eastern  District 
of  Pennsylvania. 

H.R.  3953:  Aviation  Security  and 
Antiterrorism  Act  of  1996 
Status:  Legislation  was  drafted  in 
hopes  of  passing  a  package  before 
the  August  recess,  but  only  the 
House  approved  the  bill  before 
recessing.  It  is  unclear  if  the  Senate 
will  consider  the  bill  when  it  returns 
in  September. 

The  House  passed  a  stripped- 
down  antiterrorism  bill.  The  bill 
would  tighten  airport  security,  allow 
prosecution  of  terrorists  under  the 
RICO  statutes,  and  encourage  the 
Department  of  Justice  to  implement 
death  penalty  provisions  against 
terrorists.  The  bill  does  not  include 
expanded  wiretapping  authority  or 
provisions  requiring  chemical 
markers  in  explosives. 

S.  1005:  Public  Building  Reform 
Act  of  1996 
Status:  The  Senate  passed  the  bill, 
and  it  was  referred  to  the  House.  It 
is  awaiting  possible  action  after  the 
recess. 

The  bill  requires  the  General 
Services  Administration  to  prioritize 
public  building  projects  in  3-year 
periods  and  develop  design 
guidelines  and  standards  for  federal 
courts,  (see  The  Third  Branch,  June 
1996) 
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udicial  Fellows  Chosen  for  1996-97 


The  Judicial  Fellows  for  1996-97 
e  Sirkka  A.  Kauffman,  Harry  L. 
>hlman,  Mark  Syska,  and  Elizabeth 

Woodcock.  They  join  a  program 
hose  alumni  include  present-day 
aders  in  academics,  government, 
id  law. 

"The  Judicial  Fellows  Program 
fers  a  unique  opportunity  for  ex- 
ptional  individuals  to  apply  their 
lents  and  interest  to  the  admin- 
xation  of  justice,"  wrote  Chief 
stice  William  H.  Rehnquist. 
>unded  by  Chief  Justice  Warren  E. 
lrger  in  1973,  the  program  gives 
Hows  the  opportunity  to  study  the 


I  -  - 1 


irk  Syska 

ministrative  machinery  of  the 
Jeral  Judiciary,  as  well  as  gain  a 
rspective  on  the  dynamics  of 
terbranch  relations.  During  their 
ar-long  appointment,  Fellows  are 
signed  to  the  Supreme  Court,  the 
iministrative  Office,  the  Federal 
dicial  Center,  or  the  U.S.  Sentenc- 
5  Commission. 

Fellows  are  selected  by  the  13- 
?mber  Judicial  Fellows  Commis- 
>n  on  the  basis  of  the  long-term 
reer  benefits  they  might  receive 
)m  the  experience  and  on  their 
terest  in  improving  the  workings 
d  public  understanding  of  the 


Harry  L.  Pohlman 

federal  judicial  process.  Successful 
candidates  have  at  least  one  post- 
graduate degree,  two  or  more  years 
of  professional  experience,  a  record 
of  high  performance,  and  multi- 
disciplinary  training  and  experience, 
including  familiarity  with  the 
judicial  process. 

Mark  Syska,  a  staff  attorney  for 
the  Seventh  Circuit  Court  of 
Appeals,  will  serve  as  the  Judicial 
Fellow  for  the  Administrative 
Office.  Syska  was  a  law  clerk  for 
Judge  James  Holderman  (N.D.  111.) 
from  1992-1994.  From  1990  to  1992, 


he  was  an  instructor  at  North- 
western University  School  of  Law 
and  the  University  of  Illinois  College 
of  Law.  From  1987  to  1990,  Syska 
was  an  attorney  at  Sidley  &  Austin 
in  Chicago.  He  received  his  law 
degree  from  the  University  of 
Illinois  College  of  Law  in  1987, 
where  he  ranked  first  in  his  class 
and  was  Law  Review  Line  Editor. 

Harry  L.  Pohlman,  a  professor  of 
political  science  at  Dickinson  Col- 
lege, will  be  the  Judicial  Fellow  at 
the  U.S.  Supreme  Court.  Pohlman 
has  published  six  books  on  law  and 
constitutional  theory  in  the  past  12 


Elizabeth  C.  Woodcock 


Sirkka  A.  Kauffman 

years,  including  two  studies  of 
Oliver  Wendell  Holmes.  His  most 
recent  publication  is  a  3-volume  set, 
"Constitutional  Debate  in  Action." 
He  is  the  recipient  of  numerous 
honors  and  grants,  including  a  1989 
Henry  M.  Phillips  Research  Grant  in 
Jurisprudence  from  the  American 
Philosophical  Society.  He  earned  a 
Ph.  D.  in  political  science  from 
Columbia  University  in  1982. 

Elizabeth  C.  Woodcock,  an 
assistant  U.S.  attorney  in  Bangor, 
Maine,  since  1991,  will  be  the  Jud- 
icial Fellow  at  the  U.S.  Sentencing 

See  Fellows  on  page  7 
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Congress  Considers  Victim's  Rights  Constitutional  Amendment 


c: 
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The  House  and  Senate  are 
considering  a  proposed  amendment 
to  the  Constitution  protecting  the 
rights  of  crime  victims.  The  Senate 
Judiciary  Committee  has  held 
hearings  on  S.J.  Res.  52,  introduced 
by  Senators  Jon  Kyi  (R-AZ)  and 
Dianne  Feinstein  (D-CA).  The  House 
Judiciary  Committee  has  likewise 
held  hearings  on  the  House's 
companion  resolutions,  H.J.  Res.  173 
and  H.J.  Res.  174,  introduced  by 
Representative  Henry  J.  Hyde  (R- 
IL).  Thus  far  in  the  104th  Congress, 
nearly  200  amendments  to  the 
Constitution  have  been  proposed, 
but  in  its  207-year  history,  the 
Constitution  has  been  amended  only 
27  times.  However,  the  victims' 
rights  resolutions  enjoy  bipartisan 
support  in  Congress,  and  the 
concept  has  been  endorsed  by  the 
White  House. 

The  House  and  Senate  resolutions 
are  quite  similar.  S.J.  Res.  52 
provides  that  "to  ensure  that  the 
victim  is  treated  with  fairness, 
dignity,  and  respect  from  the  occur- 
rence of  a  crime  of  violence  and 
other  crimes  as  may  be  defined  by 
law  pursuant  to  section  2  of  this 
article,  and  throughout  the  criminal, 
military,  and  juvenile  justice  pro- 
cesses, as  a  matter  of  fundamental 
rights  to  liberty,  justice,  and  due 
process,  the  victim  shall  have  the 
following  rights:  to  be  informed  of 
and  given  the  opportunity  to  be 
present  at  every  proceeding  in 
which  those  rights  are  extended  to 
the  accused  or  convicted  offender; 
to  be  heard  at  any  proceeding  in- 
volving sentencing,  including  the 
right  to  object  to  a  previously  negot- 
iated plea,  or  a  release  from  custody; 
to  be  informed  of  any  release  or 

ipe;  and  to  a  speedy  trial,  a  final 
conclusion  free  from  unreasonable 
delay/  full  restitution  from  the 
convicted  offender,  reasonable 
measures  to  protect  the  victim  from 


■  '  1996 


violence  or  intimidation  by  the 
accused  or  convicted  offender,  and 
notice  of  the  victim's  rights."  H.J. 
Res.  173  differs  slightly  from  the 
other  two  proposals,  making  these 
rights  available  to  victims  upon 
request  to  the  prosecuting  authority. 

Section  2  of  this  resolution  gives 
states  and  Congress,  within  their 
respective  forums,  the  power  to 
implement  further  this  article  by 
appropriate  legislation. 

The  Judicial  Conference  has  taken 
no  position  on  the  resolutions. 
However,  the  views  of  the  Criminal 
Law  Committee  were  solicited  by 
Senator  Joseph  R.  Biden,  Jr.  (D-DE), 
ranking  minority  member  of  the 
Senate  Judiciary  Committee.  In  her 
response,  Judge  Maryanne  Trump 
Barry  (D.  N.J.),  chair  of  the  Criminal 
Law  Committee,  urged  Congress  to 
"carefully  review"  the  proposed 
amendment,  since  it  would 
represent  a  significant  change  in  the 
criminal  justice  system.  Barry  noted 
that  as  written  the  resolutions  raise 


Fine  Center  continued  from  page  3 
people  directly  managing  and 
collecting  the  debts — cannot  be  met 
through  a  national  database 
approach." 

In  late  June,  Senators  Orrin 
Hatch  (R-UT),  John  McCain  (R- 
AZ),  Joseph  R.  Biden  Jr.  (D-DE), 
and  Byron  Dorgan  (D-ND)  sent 
Mecham  a  letter  in  which  they 
concurred  with  the  report's  recom- 
mendation that  the  fine  center  be 
terminated,  based  on  the  finding 
that  a  centralized  national  debt 
tracking  system  is  unworkable  at 
this  time.  As  far  back  as  1985,  the 
Judicial  Conference  determined 
that,  as  a  matter  of  policy,  it  is 
inappropriate  for  the  Judiciary  to 
collect  criminal  fines,  except  in 


fundamental  questions  of 
interpretation.  Among  the  issues 
raised  by  Barry  were  the  resolution's 
failure  to  provide  a  definition  for 
"victim;"  whether  the  victim's  right 
to  object  to  a  previously  negotiated 
plea  is  binding  on  the  court;  and 
whether  the  mandatory  restitution 
clause  of  the  amendment  supersedes 
the  mandatory  restitution 
requirements  of  the  recently  enacted 
Antiterrorism  and  Effective  Death 
Penalty  Act  of  1996.  In  addition,  the 
amendment  leaves  other  questions 
unanswered.  How  can  courts 
enforce  the  victim's  right  to  a 
speedy  trial?  What  relief  does  the 
victim  receive  if  the  trial  is  not 
speedy?  Does  a  victim's  right  to  a 
final  conclusion  "free  from 
unreasonable  delay"  conflict  with  a 
defendant's  right  to  file  a  motion  or 
a  habeas  corpus  petition?  As  Barry 
cautioned,  "Such  sweeping  changes 
in  our  criminal  justice  system  should 
not  be  accorded  anything  less  than 
thorough,  exhaustive  deliberation." 


limited  circumstances.  At  that  time, 
the  Conference  also  voted  to  oppose 
any  changes  in  the  law  that  would 
transfer  this  responsibility  to  the 
courts  in  general. 

The  AO  is  working  with  members 
of  Congress,  the  DOJ,  and  crime 
victims  stakeholders  in  focusing  on 
the  C&L  recommendations  for  the 
optimum  district-level  approach. 
The  AO  also  is  working  with  all 
parties  affected  by  the  impending 
shutdown  of  the  fine  center, 
including  district  clerks'  offices, 
probation  offices,  and  U.S.  attor- 
neys' offices,  in  order  to  minimize 
the  disruptions  and  difficulties  as- 
sociated with  the  center's  closure.  #v 
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udicial  Conference  Committee  Chairs  Selected  by  Chief  Justice 


hg  David  Thompson 


%e  George  P.  Kazen 

Chief  Justice  William  H. 
nnquist  has  appointed  four  new 
licial  Conference  committee 
lirs.  Their  tenure  begins  on 
tober  1,  1996.  Eight  committee 
lirs  have  been  reappointed  for 
ms  of  one  or  two  years, 
[udge  David  Thompson  (9th  Cir.) 

I  succeed  Chief  Judge  Paul  A. 
gnuson  (D.  Minn.)  as  chair  of  the 
mmittee  on  the  Administration  of 

Bankruptcy  System.  Judge 
3rge  P.  Kazen  (S.D.  Tex.)  will 
ceed  Judge  Maryanne  Trump 
Ty  (D.  N.J.)  as  chair  of  the 
mmittee  on  Criminal  Law.  Judge 
rian  G.  Duplantier  (E.D.  La.)  will 
ceed  Chief  Bankruptcy  Judge 

II  Mannes  (D.  Md.)  as  chair  of  the 


Advisory  Committee  on  Bankruptcy 
Rules.  Judge  Paul  Niemeyer  (4th 
Cir.)  will  succeed  Judge  Patrick  E. 
Higginbotham  (5th  Cir.)  as  chair  of 
the  Advisory  Committee  on  Civil 
Rules.  The  new  chairs  are  pictured. 

Judge  Ann  Williams  (N.D.  111.) 
will  continue  to  chair  the  Committee 
on  Court  Administration  and  Case 
Management  for  another  year.  Judge 
James  Logan  (10th  Circuit),  chair  of 
the  Advisory  Committee  on 
Appellate  Rules  and  Judge  Lowell 
Jensen  (N.  D.  Calif.  ),  chair  of  the 
Advisory  Committee  on  Criminal 
Rules,  will  also  have  their  terms 
extended  for  one  more  year.  Judge 
Frank  Magill  (8th  Cir.),  chair  of  the 
Committee  on  Financial  Disclosure, 
Judge  Stanley  Harris  (D.  D.C.),  chair 
of  the  Committee  on  Intercircuit 
Assignments,  Judge  Philip  Pro  (D. 
Nev.),  chair  of  the  Committee  on  the 
Administration  of  the  Magistrate 
Judges  System,  and  Judge 
Alicemarie  Stotler  (CD.  Calif.),  chair 
of  the  Committee  on  Rules  of 
Practice  and  Procedure,  had  their 
terms  extended  for  an  additional 
two  years. 


Judge  Adrian  G.  Duplantier 
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Judge  Paul  Niemeyer 


Fellows  continued  from  page  5 
Commission.  She  was  previously 
legislative  assistant  to  Senator 
William  S.  Cohen  (R-ME).  From 
1988  to  1989,  she  clerked  for 
Associate  Justices  David  Roberts 
and  Samuel  Collins,  Jr.  of  the 
Supreme  Judicial  Court  of  Maine. 
Woodcock  earned  her  law  degree 
from  the  University  of  Maine 
School  of  Law  in  1988.  Prior  to  law 
school,  she  was  an  associate  dean 
of  admissions  at  Bates  College. 

Sirkka  A.  Kauffman,  a  Ph.  D. 
candidate  in  Higher  Education 
from  the  University  of  Michigan, 


will  be  the  Judicial  Fellow  at  the 
Federal  Judicial  Center.  Before 
beginning  her  doctoral  studies, 
Kauffman  served  as  the  associate 
director  of  admissions  at  Vermont 
Law  School  from  1988  until  1992. 
While  completing  a  master's  degree 
in  public  administration  at  New 
York  University,  she  was  a  project 
and  appropriations  administrator 
from  1983  to  1985  at  the  New  York 
State  Urban  Development 
Corporation,  and  from  1985  to  1988, 
a  systems  planner  and  senior  policy 
analyst  at  the  Port  Authority  of 
New  York  and  New  Jersey,  £»». 
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Chapas  Heads  AO  Court  Security  Office 


Dennis  P.  Chapas,  formerly 
Deputy  to  the  Marshal  for  Security 
at  the  Supreme  Court  of  the  United 
States,  has  been  named  the  new 
Chief  of  the  Administrative  Office's 
Court  Security  Office.  He  succeeds 
Donald  Tucker,  who  retired. 

As  chief  of  the  Court  Security 
Office,  Chapas  will  coordinate 
policies  and  priorities  for  the  judicial 
facility  security  program  operated 
by  the  U.S.  Marshals  Service  as 
established  by  AO  Director 
Leonidas  Ralph  Mecham  and  by  the 
Judicial  Conference  on  recommen- 
dations by  its  Committee  on  Secu- 
rity, Space  and  Facilities.  Chapas 
will  also  facilitate  communication  on 
security  matters,  among  other 
duties. 

During  his  eight  and  one-half 
years  at  the  Court,  Chapas  oversaw 
the  court's  police  and  initiated  a 
number  of  security  programs  to 
safeguard  both  the  personal  security 
of  the  Justices  and  building  security. 


Dennis  P.  Chapas 

He  joined  the  court  staff  in  1988 
after  20  years  with  the  United  States 
Secret  Service.  In  his  career  with  the 
Service,  he  served  on  both  Vice- 
presidential  and  Presidential 
protective  details,  conducted 
criminal  investigations,  and  worked 
on  Capital  Hill  as  part  of  the  Secret 
Service's  Liaison  Division. 
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For  the  Record . . . 


"[W]e  must  maintain  and  improve  the  quality  of  our  judges. 
As  I  have  already  suggested,  the  screening  of  judicial  candi- 
dates by  those  most  familiar  with  the  character  of  their 
reputations  is  an  indispensable  part  of  the  selection  process.  . 
Persons  who  undertake  the  task  of  administering  justice 
impartially  should  not  be  required— indeed,  they  should  not 
be  permitted— to  finance  campaigns  or  to  curry  the  favor  of 
voters  by  making  predictions  or  promises  about  how  they 
will  decide  cases  before  they  have  heard  any  evidence  or 
argument." 

—Supreme  Court  Justice  John  Paul  Stevens  at  the  American  Bar 
Association  Annual  Meeting  earlier  this  month. 
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Courts  of  Appeals 
Vacancies 
Nominees 


District  Courts 
Vacancies 
Nominees 

Court  of  International  Trade 
Vacancies 
Nominees 

Courts  with 

"Judicial  Emergencies" 
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New  Administrative  Assistant  Begins  Duties  at  Supreme  Court 


James  C.  Duff,  a  partner  in  the 
Washington  law  firm  of  Howrey  & 
Simon,  has  been  selected  by  the 
Chief  Justice  as  his  new  administ- 
rative assistant.  Duff  begins  his 
assignment  with  the  Chief  Justice  on 
August  19,  1996.  He  replaces 
Harvey  Rishikof,  who  is  completing 
his  two-year  appointment  to  the 
post. 

Duff,  43,  has  been  a  partner  with 
Howrey  &  Simon  since  1991, 
specializing  in  commercial  litigation, 
including  antitrust,  intellectual 
property,  and  international  trade 
matters,  as  well  as  practicing 
legislative  law  at  both  the  federal 
and  state  levels.  Prior  to  becoming  a 
partner  at  Howrey  &  Simon,  he  was 
a  partner  at  Clifford  &  Warnke  from 
1990  to  1991  and  was  an  associate 
there  from  1982  to  1990.  Duff's  new 
position  marks  a  homecoming  for 
him;  he  worked  as  the  assistant 


James  C.  Duff 

coordinator  of  conference  in  the 
chambers  of  Chief  Justice  Warren  E. 
Burger  from  1975  to  1979. 

Duff  received  a  bachelor's  degree 
in  political  science  and  philosophy 
from  the  University  of  Kentucky  in 
1975,  graduating  Phi  Beta  Kappa 


and  magna  cum  laude  in  the  honors 
program.  In  1974,  he  attended  the 
University  of  Edinburgh  in  Scotland. 
Duff  received  his  law  degree  from 
Georgetown  University  Law  Center 
in  1981. 

The  administrative  assistant  aids 
the  Chief  Justice  in  his  overall 
management  of  the  Supreme  Court, 
provides  research  in  support  of  the 
Chief  Justice's  public  addresses  and 
statements,  and  monitors  develop- 
ments in  the  field  of  judicial  admin- 
istration and  court  reform.  He  also 
assists  the  Chief  Justice  with  his 
other  statutory  responsibilities  as 
head  of  the  Third  Branch  of  govern- 
ment. The  Chief  Justice  is  also  chair- 
man of  the  board  of  the  Federal  Jud- 
icial Center,  presiding  officer  of  the 
Judicial  Conference,  and  chancellor 
of  the  Smithsonian  Institution. 


UDICIAL    MILESTONES 


Appointed:  Henry  B.  Pitman,  as 

U.S.  Magistrate  Judge,  U.S.  District 
Court  for  the  Southern  District  of 
New  York,  July  8. 

Elevated:  Bankruptcy  Judge  Tina  L. 
Brozman,  to  Chief  Bankruptcy 
Judge,  U.S.  Bankruptcy  Court  for 
the  Southern  District  of  New  York, 
succeeding  Chief  Bankruptcy  Judge 
Burton  R.  Lifland,  March  28. 

Elevated:  Bankruptcy  Judge  John 
TeSelle,  to  Chief  Bankruptcy  Judge, 
US.  Bankruptcy  Court  for  the 
Western  District  of  Oklahoma, 
succeeding  Chief  Bankruptcy  Judge 
Paul  B.  Lindsey,  June  22. 

Senior  Status:  Judge  James  Hughes 


Hancock,  U.S.  District  Court  for 
the  Northern  District  of  Alabama, 
May  1. 

Senior  Status:  Judge  Edwin  Kosik, 

U.S.  District  Court  for  the  Middle 
District  of  Pennsylvania,  July  15. 

Senior  Status:  Judge  Thomas  N. 
O'Neill  Jr.,  U.S.  District  Court  for 
the  Eastern  District  of  Pennsylvania, 
July  6. 

Senior  Status:  Judge  Robert  B. 
Propst,  U.S.  District  Court  for  the 
Northern  District  of  Alabama, 
July  15. 

Retired:  Senior  Judge  Robert  P. 
Aguilar,  U.S.  District  Court  of  the 


Northern  District  of  California,  June 

24. 

Retired:  Judge  H.  Lee  Sarokin,  U.S. 
Court  of  Appeals  for  the  Third 
Circuit,  July  31. 

Deceased:  Judge  T.F.  Gilroy  Daly, 

U.S.  District  Court  for  the  District  of 
Connecticut,  July  11. 

Deceased:  Senior  Judge  Helen 

Nies,  U.S.  Court  of  Appeals  for  the 
Federal  Circuit,  August  7. 

Deceased:  Senior  Judge  Elbert  Parr 
Tuttle,  U.S.  Court  of  Appeals  for  the 
Eleventh  Circuit,  June  23. 
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Chief  Judge  Julia  8.  Gibbons  Focuses  on  Judicial  Resources 
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Chief  Judge  Julia  S.  Gibbons  was 
appointed  to  the  Western  District  of 
Tennessee  in  1983.  She  is  presently  the 
chair  of  the  Judicial  Conference's 
Committee  on  Judicial  Resources,  which 
considers  issues  of  human  resource 
administration  in  the  Judiciary. 

Q#  You've  chaired  the  Judicial 
•   Resources  Committee  for 
nearly  two  years  now  and  have 
served  as  a  committee  member  since 
1990.  What  do  you  see  as  the 
committee's  mission? 

A#   We're  responsible  for 
•   ensuring  that  the  judiciary 
has  adequate  personnel  resources— 
from  Article  III  judges  to  deputy 
clerks.  That  involves  more  than 
identifying  personnel  resource 
needs,  though.  In  recent  years,  the 
committee  has  focused  on 
identifying  ways  to  make  the  most 
efficient  use  of  those  personnel 
resources  we  have. 

Q,   What  are  the  committee's 
•   initiatives  and  accomplish- 
ments in  this  area? 

A#   The  accomplishment  which 
•   came  to  fruition  over  a 
period  of  years  is  the  reform  of  the 
Judiciary's  pay  system  for  support 
staff.  This  effort  has  spanned  the 
tenures  of  three  committee  chairs:  it 
began  under  the  chairmanship  of 
Senior  Judge  Walter  McGovern 
(W.D.  Wash),  continued  under  Chief 
Judge  Carolyn  Dimmick  (W.D. 
Wash.),  and  was  implemented 
during  my  chairmanship.  It  began 
about  the  time  that  the  Judicial 
Conference's  Budget  Committee 
started  to  decentralize  budget 
control  to  the  level  of  the  local 
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courts.  Back  then,  the  Judicial 
Resources  Committee  and  the 
Judicial  Conference  were  directly 
involved  in  determining  the  grade 
and  pay  levels  of  the  various  types 
of  support  positions.  Now,  six  years 
later,  thanks  to  the  joint  efforts  of 
our  committee,  the  Budget  Commit- 
tee, courts  around  the  country,  and 


attempting  to  be  responsive  to 
Congressional  and  Judicial  Con- 
ference concerns  about  maintaining 
a  relatively  small  number  of  Article 
III  judgeships,  while  at  the  same 
time  providing  the  resources 
necessary  for  prompt  attention  to 
the  caseload.  This  represents  a  majoi 
challenge  in  the  face  of  new  legis- 


"By  definition,  the  search  for  'better  practices'  is  ongoing.  We 
can't  assume  that  those  practices  which  have  been  identified  to 
date  are  the  best,  and  it's  great  that  court  employees  continue  to 
search  for  improvements.  " 


staff  at  the  Administrative  Office, 
we  have  successfully  implemented 
the  Court  Personnel  System,  also 
known  as  CPS.  Along  with  its  bud- 
get component,  this  system  has 
moved  us  in  a  relatively  short 
period  of  time  from  a  highly  central- 
ized personnel  system  to  a  highly 
decentralized  system,  without  sac- 
rificing the  system's  integrity.  This 
system  equips  courts  with  the  flex- 
ibilities needed  to  cope  with  the 
budget  constraints  we're  exper- 
iencing. 

Q#   Pay  levels  certainly  affect 
•  budgets,  but  we  also  hear  a 
great  deal  about  judgeship  issues. 
What  is  the  committee  doing  in  this 
area? 

A.   Our  responsibilities  here 
•   cover  the  numbers  of  Article 
III  judgeships  and  support  staff. 
The  Judiciary  plays  an  advisory  role 
to  the  Congress  in  matters  related  to 
the  number  of  judgeships,  and  that 
job  has  become  more  demanding  in 
recent  years.  The  committee  is 


lation  and  social  changes  that  have  ; 
tendency  to  increase  the  workload 
of  the  courts.  The  committee  is 
addressing  the  issue  by  considering 
alternatives  to  the  past  practice  of 
recommending  primarily  additiona 
permanent  judgeships  in  response  t 
the  increasing  caseload.  Among  the 
options  being  reviewed  are  (1) 
greater  reliance  on  temporary  rathe 
than  permanent  judgeships;  (2)  a 
review  of  the  continuing  need  for  a 
judgeships  rather  than  just  a  reviev 
of  the  need  for  additional  judge- 
ships; and  (3)  alternatives  that 
would  give  the  Judiciary  more 
flexibility  in  the  placement  of 
judgeship  positions.  The  committer 
has  just  begun  to  explore  some  of 
these  options,  so  it  is  far  too  early  t 
speculate  on  their  potential. 

Q#   Aren't  the  challenges  the 
•   same  for  support  staff 
requirements? 

A.   They  are  certainly  as  great 
•   but  the  challenge  here  is  to 
find  ways  to  cope  with  the  reducec 
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staffing  levels  dictated  by  the 
budget  environment.  The  committee 
s  addressing  this  challenge  by 
ending  full  and  active  support  to  a 
ong-term  project  designed  to  assist 
:he  courts  in  identifying  "better 
practices."  The  project,  known 
formally  as  the  Judiciary  Methods 
Analysis  Program,  provides  a  forum 
for  work  groups  of  court  support 
itaff  to  share  ideas,  identify  effective 
practices  from  around  the  system, 
ind  explore  innovative  approaches 
to  day-to-day  tasks.  The  work 
groups  share  the  results  of  their 
tvork  with  all  similar  court  units, 
md  provide  assistance  to  courts 
interested  in  implementing  one  or 
more  of  the  "better  practices" 
identified  through  the  process.  In 
[his  way,  all  courts  can  benefit  from 
the  project  and  hopefully  manage 
more  effectively  with  the  reduced 
staffing  levels. 

Q#  Has  this  effort  improved  our 
•  ability  to  get  adequate  re- 
sources from  Congress? 

A#  The  Methods  Analysis 
•  Program  provides  evidence 
to  Congress  that  the  Judiciary  is 
willing  to  take  the  initiative  in 
economizing,  and  this  strengthens 
the  position  of  the  Budget  Commit- 
tee in  obtaining  funding  from  Con- 
gress. We  in  the  Judiciary  have 
reason  to  be  proud  of  our  many 
efforts  in  this  area.  We  have  dedi- 
cated, service-oriented  personnel  at 
all  levels  in  our  branch.  I'm  proud, 
as  chair  of  the  Judicial  Resources 
Committee,  to  play  a  part  in  nation- 
wide systems  that  help  to  unleash 
the  economizing  potential  of  all 
judiciary  employees.  Having  these 
systems  in  place  allows  us  to  draw 
congressional — and  public — 
attention  to  the  cost-efficiency  of  our 
operations. 


developing  the  Judiciary's  report  in 
response  to  the  Congressional 
Accountability  Act  of  1995.  What  is 
that  act  about? 

A#  As  its  first  piece  of 
•  legislation,  the  104th  Con- 
gress provided  legislative  employ- 
ees with  certain  workplace  rights 
and  protections  that  have  long  been 


fudge  Julia  S.  Gibbons 

in  place  in  the  private  sector  and  in 
most  of  the  public  sector,  through 
the  Congressional  Accountability 
Act  of  1995. 

Implementation  in  the  legislative 
branch  is  still  underway.  The  act 
also  calls  for  the  Judiciary  to  report 
on  how  comparable  protections 
might  be  provided  for  judicial 
branch  employees.  That  report  is 
due  December  31,  1996.  Our  com- 
mittee will  be  recommending  a 
report  for  Judicial  Conference  action 
at  its  September  meeting. 


Q 


What  forces  led  Congress  to 
pass  this  legislation? 


Q 


Your  committee  also  has 
primary  responsibility  for 


A#   Congress  felt  a  need  to 
•   cover  its  own  employees  in 
much  the  same  way  that  it  has 
covered  the  rest  of  the  country's 
workforce.  Many  Members  did  this 


despite  their  belief  that  the  proce- 
dures for  implementing  those 
protections  that  are  in  place  for 
the  general  workforce  are  burden- 
some and  costly.  Their  hope  was 
that  Congress,  after  experiencing 
this  burden  and  cost,  would  be 
moved  to  revise  the  laws.  To  date, 
however,  there  hasn't  been  much 
evidence  of  this  outcome  occurring. 

Q.   Wouldn't  the  Judiciary 
•  experience  the  same  kind  of 
budgetary  difficulties  were  we 
to  be  covered? 

A.  Our  analysis  shows  that  we 
•   would,  and  given  the 
financial  constraints  we  are  cur- 
rently operating  under,  we  fear  that 
coverage  could  erode  our  ability  to 
serve  the  public.  Based  on  that 
analysis,  we  are  considering  an 
approach  that  would  provide  the 
substantive  protections  of  these 
workplace  laws  in  an  efficient 
manner. 


Q 


Do  you  believe  that  can  be 
done? 


A.  Yes,  we  do.  We  believe  that 
•  in  large  part  because  we  feel 
that  the  Judiciary  has  long  been  able 
to  provide  these  protections  as  a 
matter  of  policy,  and  that  we  have 
already  absorbed  the  expense  of 
providing  these  protections.  In 
addition,  though,  we  are  unique 
among  employers  in  having  the 
internal  resources  to  allow 
employees  to  bring  their  concerns 
before  federal  judges.  All  other 
workers  in  this  country  must  pursue 
a  much  more  complicated  and 
expensive  process  of  seeking  review 
of  their  complaints  by  a  federal 
regulatory  agency  and  entering  the 
federal  litigation  process.  We  see  no 
real  value  added  for  employees  of 
the  federal  Judiciary  by  forcing  that 
same  process  on  them,  when  it  can 

See  Interview  on  page  12 
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Interview  continued  from  page  12 
be  made  available  in  its  substantial 
elements  through  a  process  of 
administrative  review.  Nor  do  we 
see  the  taxpayers'  interests  served 
by  imposing  that  requirement. 


Q: 


What  new  challenges  do  you 
see  coming  before  your 
committee? 


A.   I  certainly  see  the  current 
•  challenges  continuing,  for 
one  thing.  We've  made  good  starts 
in  many  areas,  but  the  programs  we 
have  in  place  are  not  definitive  for 
all  time.  Many  of  them  are  designed 
for  the  long  term  and  will  require 
monitoring  by  the  committee,  with 
wide  court  involvement.  The 
Methods  Analysis  Program  is  an 
excellent  example.  By  definition,  the 


search  for  "better  practices"  is 
ongoing.  We  can't  assume  that  those 
practices  which  have  been  identified 
to  date  are  the  best,  and  if  s  great 
that  court  employees  continue  to 
search  for  improvements.  There's  a 
healthy  competition  among  courts  to 
do  things  even  better  and  at  the 
same  time  a  constructive  sharing  of 
innovative  ideas. 

Q.  You're  the  chief  judge  of 
•  your  court.  Does  this  play 
any  special  role  in  contributing 
toward  your  duties  as  chair  of  the 
committee? 

A.   It  certainly  helps,  since  our 
•   committee's  actions  deal 
with  the  administrative  business  of 
the  courts,  and  much  of  my  time  as 
chief  judge  is  spent  in  those  same 
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areas.  But  I  think  that  the  diverse 
makeup  of  our  committee,  with 
judges  from  each  circuit,  contributes 
as  well.  We  each  bring  to  the 
committee's  decisions  the  benefit  of 
an  intimate  knowledge  of  the 
workings  of  a  particular  federal 
court.  This  insight  brings  an  elemen 
to  the  Judiciary's  policy-making 
process  that  is  not  always  present  ir 
the  policy-making  process  in  other 
public  and  private  sector  organ- 
izations. The  policy-making  officials 
in  the  Judiciary  are  also  on  the 
organization's  front  lines.  That  is 
true  throughout  the  conference 
structure,  of  course,  and  I  think  it 
plays  a  very  large  part  in  the 
branch's  ability  to  make  policies  the 
work 
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Videoconferencing  Links  Courts  Across  U.S, 


Jeff  Forte,  of  the  AO's  Office  of  Information  Technology,  demonstrates  the  use  of  desktop 
videoconferencing  equipment  that  can  bring  time-  and  cost-savings  to  the  courts. 


Someday,  a  magistrate  judge  may 
conduct  prisoner  civil  rights  pretrial 
hearings  at  multiple  prisons  in  a 
single  day,  without  leaving  his 
courtroom.  A  bankruptcy  judge  may 
hold  a  preliminary  hearing  in  one 
city  while  attorneys,  witnesses,  and 
other  participants  gather  in  a  city 
100  miles  away.  And,  court  person- 
nel sitting  on  the  West  Coast  may  at- 
tend a  budget  seminar  with  panel 
members  sitting  in  Washington, 
D.C.  These  aren't  futuristic  sce- 


narios. Videoconferencing  makes 
such  time-  and  money-saving  ven- 
tures possible  today  in  federal  court- 
houses across  the  country.  And  to 
aid  in  developing  future  video- 
conferencing programs,  the  Execu- 
tive Committee  of  the  Judicial  Con- 
ference has  earmarked  the  necessary 
funds  to  equip  multiple  court  sites 
with  satellite  downlink  equipment 
for  educational  and  administrative 
video  broadcasts. 

See  Video  on  page  4 


AO  Workload  Grows  While  Budget  Lags  Behind 
Technology  Increases  Public  Access  to  Courts 
Judicial  Conference  Committee  Chairs  Named 


Bankruptcy  Filings 
Pass  1  Million  Mark 

For  the  first  time  in  the  history 
of  the  United  States  courts,  the 
number  of  bankruptcy  petitions 
filed  has  topped  the  1  million  mark, 
according  to  data  released  last 
month  by  the  Administrative  Of- 
fice. For  the  12-month  period  end- 
ing June  30,  1996,  there  were 
1,042,110  bankruptcy  petitions 
filed.  This  figure  is  more  than 
double  the  number  registered  a  de- 
cade ago  when,  for  the  12-month 
period  ending  June  30,  1986,  there 
were  477,856  bankruptcy  petitions 
filed.  In  addition,  the  number  of 
bankruptcies  filed  during  the  third 
quarter  of  fiscal  year  1996  (April 
1-June  30)— 297,162— represents 
the  highest  quarterly  level  ever. 

Among  the  U.S.  bankruptcy 
courts,  the  Central  District  of  Cali- 
fornia remained  the  district  report- 
ing the  largest  number  of  filings  in 
the  country  with  91,476.  The 
Northern  District  of  Illinois,  the 
District  of  New  Jersey,  and  the 
Middle  District  of  Florida  all 
showed  over  30,000  bankruptcy  fil- 
ings in  this  period.  Filings  in  the 
Northern  District  of  Georgia,  and 
the  Eastern  and  Northern  Districts 
of  California  neared  that  marked. 

The  Judiciary  is  urging  the 

See  Bankruptcy  on  page  12 


American  Bar  Association  Examines  Judicial  Independence 
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Initiatives  by  the  American  Bar 
Association  (ABA),  announced  at  its 
recent  annual  meeting  examine  judi- 
cial independence  and  the  perception 
of  the  third  branch  of  government  by 
the  American  public. 

A  Lou  Harris  and  Associates  tele- 
phone survey  conducted  in  July 
shows  public  support  for  judicial  in- 
dependence against  political  pres- 
sure. The  results  of  the  survey  were 
released  by  the  ABA  at  its  annual 
meeting. 

When  asked  by  pollsters  if  they 
thought  it  is  appropriate  that  the  de- 
cisions of  federal  judges  should  be 
used  in  political  campaigns,  83  per- 
cent of  those  surveyed  said  it  was 
not  appropriate.  In  response  to  the 
question,  "Do  you  think  it  is  reason- 


able for  either  Presidents  or  members 
of  Congress  to  try  to  influence  or  af- 
fect a  judge's  decision  during  a  case, 
84  percent  said  it  was  not  reasonable. 
The  Harris  poll  surveyed  1,005  adult 
Americans. 

In  questions  asked  to  determine 
the  relative  importance  of  various 
factors  as  criteria  for  judicial  selec- 
tion, the  overwhelming  majority,  83 
percent,  said  professional  compe- 
tence and  reputation  were  very  im- 
portant in  the  selection.  Only  13  per- 
cent said  such  competence  was  only 
somewhat  important. 

According  to  half  of  those  inter- 
viewed, personal  beliefs  and  ideol- 
ogy were  very  important  in  someone 
selected  to  be  a  federal  judge.  Thirty- 
five  percent  responded  that  those 


Long-range  Planning  Process  to  Continue 


Following  a  meeting  and  discus- 
sion with  the  Judicial  Conference's 
Executive  Committee,  the  Chief  Jus- 
tice has  directed  Conference  commit- 
tees to  treat  long-range  planning  as 
"an  intrinsic  part  of  each  Conference 
committee's  policy-making  func- 
tion." Any  additions  or  changes  to 
the  Long  Range  Plan  for  the  Federal 
Courts,  approved  by  the  Conference 
last  fall,  will  now  be  handled  through 
recommendations  to  the  Conference 
from  the  appropriate  committees.  Is- 
sues of  major  importance  that  cut 
across  committee  jurisdictions  may 
be  addressed  by  ad  hoc  committees, 
appointed  by  the  Chief  Justice. 

The  Conference's  Executive  Com- 
mittee will  be  responsible  for  coordi- 
nating planning  activities,  and  will  be 
aided  in  that  task  by  special  liaison 
members  appointed  by  the  chairs 
from  committees  with  long-range 
planning  jurisdictions.  These  mem- 
bers <ire  tasked  with  promoting  and 


continuing  long-range  planning 
within  their  committees,  and  they 
may  also  serve  as  an  ad  hoc  advisory 
group  to  the  Conference.  Committees 
also  are  encouraged  to  include  a  dis- 
cussion of  long-range  planning  ac- 
tivities in  their  regular  reports  to  the 
Conference. 

The  Conference's  Committee  on 
Long  Range  Planning  completed  its 
work  in  the  fall  of  1995  and  was  rec- 
ognized for  its  efforts  by  the  Chief 
Justice  last  March.  Although  there 
are  no  plans  for  another  long-range 
planning  committee  in  the  immediate 
future,  it  is  anticipated  that  a  new 
committee  may  be  appointed  when- 
ever a  more  thorough  update  is 
needed,  perhaps  every  five  to  ten 
years.  The  Administrative  Office's 
Long  Range  Planning  Office  will  pro- 
vide professional  support  to  the  Ex- 
ecutive and  other  conference  Com- 
mittees and  serve  as  a  planning 
resource  to  the  judicial  branch. 


factors  were  somewhat  important. 
Fourteen  percent  thought  beliefs  and 
ideology  were  either  not  very  im- 
portant or  not  important  at  all. 

And  finally,  survey  respondents 
were  split  on  the  importance  of  po- 
litical party  affiliation  in  the  selec- 
tion of  federal  judges,  with  40  per- 
cent saying  party  affiliation  is  very 
or  somewhat  important,  and  58  per- 
cent feeling  it  to  be  not  very  impor- 
tant or  not  important  at  all.  (Two 
percent  didn't  know.) 

At  its  annual  meeting,  the  ABA 
also  announced  the  creation  of  a 
Commission  on  Separation  of  Pow- 
ers and  Judicial  Independence  to 
analyze  the  constitutional  and  his- 
torical origins  and  development  of 
judicial  independence  and  the  sepa- 
ration of  powers  doctrine.  The  11- 
member  commission  includes  its 
chair,  Edward  W.  Madeira,  Jr.; 
former  congressman,  Robert  W. 
Kastenmeier;  former  federal  judge 
and  White  House  counsel,  Abner 
Mikva;  and  several  former  state  anc 
local  officials,  attorneys  and  pros- 
ecutors. The  commission,  following 
a  series  of  hearings,  is  slated  to  pro 
duce  a  report  by  August  1997. 

According  to  the  ABA,  the  com- 
mission will  "identify  and  analyze 
the  essential  principles  of  judicial  ii 
dependence,  and  assess  whether  in 
cidents  such  as  this  spring's  public 
attacks  on  federal  judges  for  specifi 
decisions  and  recent  congressional 
activities  involving  oversight  and 
regulation  of  the  affairs  of  the  fed- 
eral Judiciary  threaten  judicial  indf 
pendence."  Commission  members 
also  will  evaluate  whether  existing 
mechanisms  are  adequate  to  the  ta 
of  preserving  an  appropriate  balan 
between  judicial  independence  anc 
accountability.  If  not,  the  commis- 
sion may  recommend  additional 
measures  or  guidelines  to  restore 
that  balance. 
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rowth  ol  AO  Budget  Lags  Behind  that  oi  Judiciary 


The  cautiously  optimistic  outlook 
)r  the  Judiciary's  fiscal  year  1997 
ppropriation  reflects  a  continuing 
jmmitment  on  the  part  of  Congress 
)  fund  criminal  justice  programs.  It 
■pears  that  the  FY  97  budget  may 
Iso  provide  some  welcome  relief 
>r  the  Administrative  Office,  whose 
udget  and  staffing  increases  have 
ot  kept  pace  with  the  Judiciary  as  a 
/hole.  The  AO's  budget  has  been 
■ozen  for  three  out  of  the  last  four 
ears,  and  this  has  meant  that  the 
mounts  appropriated  for  the  AO 
/ere  insufficient  to  cover  the  rate  of 
iflation  in  costs.  As  a  proportion  of 
tie  total  Judiciary  budget,  the  AO's 
hare  had  decreased  from  2.6  per- 
ent  in  1981  to  2  percent  by  1991, 
nd  by  1996,  its  share  dropped  to  1.6 
>ercent. 

Consistent  with  growth  in  law  en- 
rjrcement  and  criminal  justice  areas 
;enerally,  the  federal  Judiciary's 
iudget  grew  50  percent  over  the 
»ast  five  years.  However,  over  this 
ame  period,  the  AO's  direct  appro- 
bation rose  only  20  percent.  The 
lumber  of  positions  in  the  Judiciary 
ncreased  10  percent  since  1991;  the 
^O's  directly  authorized  positions 
ncreased  only  3  percent. 

Over  the  past  few  years,  Congress 
las  authorized  positions  for  the  AO 
unded  on  a  reimbursable  basis  from 
)ther  Judiciary  line  item  appropria- 
ions  accounts  so  that  critical  pro- 
grams and  services  could  be  pro- 
vided in,  for  example,  court 
lutomation  support  and  court  secu- 
ity.  The  reimbursable  funding 
lelped  the  AO's  overall  funding 
*row  by  11  percent  to  31  percent, 
still  substantially  below  the  50  per- 
:ent  increase  for  the  Judiciary  over- 
ill.  With  the  reimbursable  positions, 
:he  number  of  AO  authorized  staff 
rose  8  percent.  However,  due  to 
strict  staffing  control  policies,  in- 
:luding  a  hiring  freeze  and  a  reduc- 
tion plan  for  automation  positions, 


the  reality  is  that  the  actual  number 
of  on-board  staff  has  grown  only  4 
percent  since  1991. 

The  AO's  appropriation,  which  is 
1.6  percent  of  the  total  Judiciary 
budget,  is  very  small  compared  to 
other  government  supported  enti- 
ties. Comparative  figures  for  the  De- 
partment of  Justice  show  that  the 
funding  for  administrative  support 
activities  in  its  management  and  ad- 
ministration accounts  represents  a 
much  higher  percentage  of  total 
funding.  For  example,  the  manage- 
ment and  administration  account  for 
U.S.  attorneys  is  4.1  percent  of  its  to- 
tal appropriation;  for  the  Federal 
Bureau  of  Investigation,  4.7  percent; 
for  the  Immigration  and  Naturaliza- 
tion Service,  7.6  percent;  for  the  Bu- 
reau of  Prisons,  4.8  percent;  and  for 
the  Drug  Enforcement  Administra- 
tion, 9  percent  of  the  total  DEA  bud- 
get. 

The  AO  provides  support  to  the 
Judicial  Conference  and  its  commit- 
tees, and  to  1,500  federal  judges  and 
27,000  Judiciary  employees  in  more 
than  800  locations  throughout  the 
nation.  As  AO  Director  Leonidas 
Ralph  Mecham  testified  in  May  be- 
fore the  Senate  appropriations  sub- 


committee responsible  for  the 
Judiciary's  budget,  "Court  opera- 
tions throughout  the  Judiciary  are 
affected  by  AO  staffing  reductions. 
For  example,  an  annual  seminar  for 
court  budget  and  accounting  per- 
sonnel was  recently  canceled  due  to 
a  lack  of  AO  staff.  .  .  .  Another  ex- 
ample is  our  inability  to  provide 
timely  information  to  decision  mak- 
ers who  are  attempting  to  develop 
policies  of  importance  to  the  courts 
and  the  nation.  Over  the  past  five 
years,  requests  for  information  from 
Congress,  the  GAO  and  other  inter- 
ested parties  have  almost  doubled 
while  the  AO  staff  responsible  for 
gathering,  processing,  and  interpret- 
ing court  statistics  has  fallen  by  15 
percent.  .  .  The  low  staffing  level 
and  hiring  freeze  in  the  AO  are  also 
affecting  our  ability  to  support  ad- 
equately Judiciary  law  enforcement 
activities,  such  as  probation  and  pre- 
trial services.  For  example,  the  dis- 
tricts could  make  far  greater  use  of 
home  confinement  and  electronic 
monitoring  if  there  were  additional 
AO  staff  support  available  to  pro- 
vide training  and  on-site  technical 
support." 


Judiciary  Budget  Growth  from  FY  91  to  FY  96 
(In  Actual  Dollars) 


FY  91 

FY  96 

5-year 

($  in  millions) 

($  in  millions) 

Increase 

Total  Judiciary 

$2,036 

$3,052 

50% 

GSA  Rent 

$257 

$529 

106% 

Defender  Services 

$133 

$267 

101% 

Court  Security 

$72 

$119 

65% 

Administrative  Office 

$62 

$81 

31% 
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Video  continued  from  page  1 

Videoconferencing  covers  a  board 
spectrum  of  video  communications 
capabilities.  A  major  federal  court 
pilot  program,  conducted  between 
1991  and  1994,  allowed  court  partici- 
pants who  were  miles  apart  to  see 
and  communicate  with  each  other  as 
though  they  were  in  the  same  loca- 
tion. Even  documents  and  physical 
evidence  could  be  shared.  In  the  pi- 
lot project,  the  Eastern  District  of 


Texas,  the  Western  District  of  Mis- 
souri, and  the  Middle  District  of 
Louisiana  began  using  video- 
conferencing for  prisoner  civil  rights 
proceedings;  the  Eastern  District  of 
North  Carolina  videoconferenced  a 
prisoner  mental  competency  hearing; 
and  the  Western  District  of  Texas 
used  the  technology  for  certain  rou- 
tine bankruptcy  proceedings.  The 
participating  courts  considered  the 
program  a  success  for  several  rea- 


U.S.  District  Courts  Implementing 
Videoconferencing  Programs 


Program/Sponsor 

Routine  Bankruptcy  Hearings 
(JCUS  Program) 

Prisoner  Civil  Rights  Pretrial 
Proceedings  (JCUS  Program) 


Certain  Criminal  Proceedings 
Upon  Consent  (Bureau  of  Prisons 
And  U.S.  Marshals  Service  Program) 

Attorney-Client  Interviews  &  Certain 
Pretrial  Matters  (Bureau  of  Prisons 
and  U.S.  Marshals  Service  Program) 

Attorney-Client  Interviews 

0  Jawaii  Federal  Public  Defender 

Organization  Program) 


Court  Current       Projected 


W.D.  Tex. 

X 

S.D.  Iowa 

X 

E.D.  Ark. 

FY  96 

CD.  111. 

FY  96 

N.D.  111. 

FY  96 

S.D.  Ill 

FY  96 

S.D.  Ind. 

FY  96 

W.D.  Mo. 

X 

S.D.  Iowa 

FY  96 

M.D.  Ind. 

FY  96 

D.  Nev. 

FY  96 

D.  N.J. 

FY  96 

E.D.  Tex. 

X 

N.D.  Tex. 

FY  96 

S.D.  Tex. 

FY  96 

M.D.  Ga. 

FY  96 

E.D.  La. 

FY  96 

N.D.  Miss. 

FY  96 

E.  D.  Pa. 

FY  96 

M.D.  Pa. 

FY  96 

E.D.  Pa. 


D.  Or. 

X 

E.D.  Pa. 

X 

D.  Hawaii 

X 

sons:  it  reduced  unproductive  travel 
time,  allowed  more  efficient  case 
scheduling,  and  increased  safety. 

Videoconferencing  of  court  pro- 
ceedings now  includes  prisoner  civil 
rights  pretrial  hearings,  certain  crimi 
nal  pretrial  proceedings,  attorney-cli- 
ent interviews,  and  witness  testi- 
mony in  certain  civil  trials.  Several 
district  courts  are  presently  imple- 
menting such  systems.  (See  chart) 

District  courts  with  a  substantial 
volume  of  civil  rights  prisoner  peti- 
tion filings  may  use  videoconfer- 
encing as  a  case  management  tool 
that  helps  weed  out  frivolous  claims 
at  an  early  stage.  Videoconferenced 
prisoner  hearings  also  eliminate  the 
cost,  scheduling,  and  security  con- 
cerns of  transporting  a  prisoner  or  o 
court  personnel  traveling  to  a  prisor 
For  example,  the  District  of  Hawaii 
using  videoconferencing  for  attorne; 
client  consultations  between  the  cou 
and  a  prison  facility  on  the  mainlam 
In  the  Northern  District  of  Missis- 
sippi, where  prisoner  civil  rights  fil- 
ings amounted  to  47  percent  of  total 
civil  filings  in  1995,  and  where  the 
state  recently  informed  the  court  it 
may  no  longer  transport  prisoners  t 
the  courthouse  due  to  financial  con- 
straints, the  district  court  sees 
videoconferencing  as  the  way  in 
which  to  realize  substantial  benefits 

Another  form  of  videoconfer- 
encing, which  the  Executive  Comm 
tee  of  the  Judicial  Conference  re- 
cently endorsed,  is  one-way  satellit 
videoconferencing,  proposed  by  th( 
Federal  Judicial  Center  and  backed 
by  the  Administrative  Office.  This 
program  will  provide  more  than  1C 
court  sites  with  satellite  broadcast 
downlink  antennas.  This  satellite 
technology  allows  reception  of  one- 
way broadcasts  by  courts  nationwi 
and  can  be  used  to  simultaneously 
broadcast  training  programs  and 
education  courses  to  multiple  cour 

Congressional  appropriations 
committees  have  urged  the  Judicia. 
and  particularly  the  Federal        j 
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Judge  John  Minor  Wisdom  Receives  ABA  Meda 


Judge  John  Minor  Wisdom  (5th 
Cir.)  has  been  named  the  1996  re- 
cipient of  the  American  Bar  Associa- 
tion Medal.  The  ABA  Medal,  the 
highest  honor  given  by  the  associa- 
tion, is  conferred  only  in  years  in 
which  a  nominee  is  judged  to  have 
"rendered  conspicuous  service  to 
the  cause  of  American  jurispru- 
dence." 

In  his  1993  presentation  of  the 
Medal  of  Freedom  to  Wisdom, 
President  Clinton  said  he  was,  "a 
truly  first-class  legal  scholar  who 
writes  brilliant  opinions. .  .  .  He  is  a 
son  of  the  Old  South  who  became  an 
architect  of  the  new  South." 

Wisdom's  notable  opinions  in- 
clude the  landmark  opinion  on  vot- 
ing rights  in  United  States  v.  State  of 
Louisiana  in  1963,  and  his  historic 


Judge  John  Minor  Wisdom 

opinions  to  open  the  University  of 
Mississippi  to  black  students  in 
Meredith  v.  Fair  in  1962.  "Judge  Wis- 
dom was  a  moral  and  intellectual 


leader  on  a  court  that  made  heroic 
decisions  despite  strong  pressures 
from  regional  political  leaders  of  the 
times,  and  often  risking  personal 
harm,"  said  ABA  president  Roberta 
Cooper  Ramo. 

Wisdom  practiced  law  in  New 
Orleans  from  1929  until  1957,  when 
he  was  appointed  to  the  Fifth  Circuit 
Court  of  Appeals.  He  served  from 
1975  on  the  Special  Court,  Regional 
Rail  Reorganization  Act  of  1973, 
and  on  the  Judicial  Panel  on 
Multidistrict  Litigation  from  1968  to 
1979,  serving  as  chief  judge  from 
1973  to  1979.  In  1988,  Wisdom  re- 
ceived the  Edward  J.  Devitt  Distin- 
guished Service  to  Justice  Award 
and  in  1993,  the  Medal  of  Freedom. 


Judicial  Center,  to  make  greater  use 
of  video  technology.  The  Judicial 
Conference's  Automation  and  Tech- 
nology Committee  has  endorsed  the 
development  and  use  of  videocon- 
ferencing technology  as  part  of  its  3- 
to  5-year  vision  for  automation  of 
the  federal  courts.  The  Federal  Judi- 
cial Center  is  committed  as  well  to 
the  use  of  video  communications  as 
an  integral  part  of  its  educational 
programs. 

Videoconferencing  has  fostered 
several  cooperative  ventures  be- 
tween branches  of  government.  For 
some  attorney-client  interviews  and 
certain  pretrial  matters,  the  Eastern 
District  of  Pennsylvania  and  the  Dis- 
trict of  Oregon  work  with  the  Bu- 
reau of  Prisons  and  the  U.S.  Mar- 
shals Service  in  programs  linking 
courthouses  to  federal  prison  facili- 
ties. The  Southern  District  of  Iowa 
conducts  prisoner  civil  rights  hear- 
ings as  a  participant  in  a  General 


Services  Administration  funded  pro- 
gram linking  the  district  to  the  State 
of  Iowa's  videoconferencing  net- 
work. 

Many  more  districts  experiencing 
expanding  prisoner  caseloads  are  be- 
ginning to  explore  similar  videocon- 
ferencing partnerships  with  state 
governments  as  a  means  to  expedite 
caseloads.  For  example,  in  the  Cen- 
tral District  of  Illinois,  the  State  of  Il- 
linois Department  of  Corrections  will 
soon  install  a  videoconferencing  net- 
work linking  1 1  correctional  facili- 
ties, two  administrative  facilities, 
and  two  county  courthouses.  The  de- 
partment is  interested  in  conducting 
a  6-month  pilot  project  with  the  Illi- 
nois district  courts  using  the  network 
for  prisoner  court  appearances.  In  In- 
diana, which  ranks  fourth  in  the  na- 
tion in  per  capita  federal  habeas  cor- 
pus petitions,  the  Southern  District 
of  Indiana  is  exploring  a  connection 
to  a  network  linking  state  correc- 


tional facilities,  operated  by  the 
state's  Department  of  Corrections. 

The  AO  is  working  with  the  De- 
partment of  Justice  as  it  develops  an 
implementation  plan  for  video- 
conferencing on  a  nationwide  scale. 
AO  representatives  met  with  tele- 
communications and  technology  de- 
velopment staff  of  the  Executive  Of- 
fice for  the  U.S.  Attorneys  to  be 
briefed  on  their  program  to  evaluate 
and  acquire  videoconferencing 
equipment.  Their  efforts  will  be  a 
valuable  source  of  information  and 
will  assist  the  Judiciary  in  its  own 
videoconferencing  program. 

Closer  to  home,  court  staff  at- 
tending the  recent  Automation  Man- 
agers Conference  at  the  AO,  were 
shown  how  desktop  videoconfer- 
encing is  possible  using  personal 
computers.  The  demonstration  gen- 
erated a  great  deal  of  interest  in  the 
technology  and  its  potential  applica- 
tion within  the  Judiciary. 
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Technology  Increases  Public  Access  to  Federal  Court  Information 


The  federal  Judiciary  has  a 
proven  track  record  of  successfully 
exploring  and  employing  technology 
to  enhance  public  access  to  court  in- 
formation, a  representative  of  the  Ju- 
dicial Conference  recently  told  a 
Senate  committee. 

"In  addition  to  the  traditional 
methods  of  publishing  information 
and  making  paper  documents  avail- 
able, the  Judiciary  has  been  making 
use  of  appropriate  technologies  that 
expand  access  further.  The  Judiciary 
has  made  this  responsibility  a  prior- 
ity in  planning,"  said  Judge  Royce  C. 
Lamberth  (D.D.C.).  A  member  of  the 
Judicial  Conference's  Committee  on 
Automation  and  Technology, 
Lamberth  testified  in  July  before  the 
Senate  Committee  on  Rules  and  Ad- 
ministration, which  is  studying  pub- 
lic access  to  government  information 
in  the  21st  century. 

In  his  opening  remarks,  the  com- 
mittee chair,  Senator  John  Warner 
(R-VA),  noted,  "[A]s  elected  repre- 
sentatives, we  have  an  obligation  to 
ensure  that  the  American  people 
have  equitable  and  reasonable  ac- 
cess to  information  concerning  the 
workings  of  our  government.  In- 
deed, the  very  foundation  of  a  rep- 
resentative government  is  an  in- 
formed citizenry."  To  this  end, 
Warner  said  the  committee  will  pro- 
duce a  report  to  serve  as  the  basis  of 
forthcoming  legislation  to  amend 
and  update  Title  44  of  the  U.S.  Code, 
which  codifies  the  government's 
printing  procurement  system. 

The  success  of  the  Judiciary's  pro- 
grams for  access  to  information  is 
demonstrated  by  the  fact  that  there 
are  more  than  30,000  registered  us- 
ers of  the  Public  Access  to  Court 
Electronic  Records  (PACER)  system, 
said  Lamberth.  This  electronic  bulle- 
tin board  system,  which  provides 
c  ase  and  docket  information,  will 
handle  more  than  3  million  requests 
for  information  in  fiscal  year  1996. 


(L  to  R)  Senator  John  Warner  (R-VA)  and  Judge  Royce  C.  Lamberth  (D.  D.C.)  talked  before 
the  hearing  last  month. 


Court  automated  voice  response  sys- 
tems will  respond  to  more  than 
4  million  calls  this  year.  The  Judicia- 
ry's Internet  site  (www.uscourts.gov) 
provides  access  to  a  variety  of  Judi- 
ciary publications  and  general  court 
information,  registering  more  than 
10,000  hits  a  month.  In  addition,  all 
federal  appellate  court  slip  opinions 
are  being  collected  by  a  consortium 
of  law  schools  and  provided  free  of 
charge  to  the  public  through  each 
school's  Internet  web  site. 

"These  public  access  programs 
meet  the  needs  of  the  Judiciary's  cus- 
tomers, from  those  who  may  only  be 
able  to  come  into  the  office,  or  call  on 
the  telephone,  to  those  corporate  en- 
tities which  access  on-line  databases 
to  gain  information  without  divert- 
ing court  staff's  time  from  other  ser- 
vice responsibilities,"  Lamberth  said 
in  his  testimony. 

In  addition,  the  courts  constantly 
are  testing  new  technology  in  an  at- 
tempt to  better  manage  the  constant 
growth  in  caseloads.  One  successful 
prototype  is  in  the  U.S.  District  Court 
for  the  Northern  District  of  Ohio, 
where  the  court  has  been  able  to 
handle  massive  maritime  asbestos 
cases  by  using  the  Internet  to  make 


filing  and  accessing  information 
easier  for  all  parties  involved. 

As  the  Judiciary  tests  new  tech- 
nologies, it  must  balance  a  concern 
for  accuracy  and  security  with  an  in-i 
terest  in  wide  accessibility, 
Lamberth  said.  While  these  complex 
issues  are  just  beginning  to  be  exam- 
ined by  the  Judiciary  plans  are  bein^ 
made  for  a  future  that  will  include 
the  inevitable  expansion  in  the  use 
of  electronic  information. 

"The  new  initiatives  currently  ex- 
amined, combined  with  the 
Judiciary's  strong  management  fo- 
cus on  information  technology  im- 
provements, signal  that  the 
Judiciary's  past  successes  will  con- 
tinue," said  Lamberth.  "The  Judi- 
ciary is  committed  not  only  to  mak- 
ing old  processes  work  better,  but 
also  to  creating  new  ways  of  work- 
ing that  are  more  productive,  effi- 
cient, and  effective.  These  improve- 
ments will  enable  the  Judiciary  to 
deliver  to  the  public  better  service  i 
a  lower  cost." 
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Electronic  Public  Access  Program  Offers  Variety  of  Information 


For  the  past  seven  years,  the 
udiciary's  Electronic  Public  Access 
nrogram  has  made  access  to  court 
information  by  the  general  public 
aster  and  easier.  Together,  these 
medfic  applications  provide  a  com- 
prehensive program  of  electronic 
?ublic  access  that  meets  a  myriad  of 
needs  and  requirements,  providing 
i  basic  level  of  access  to  the  public 
it  little  or  no  cost,  while  also  offer- 
ng  more  sophisticated  service  at 
easonable  costs. 

The  Supreme  Court  of  the 
United  States 

■  The  U.S.  Supreme  Court  Elec- 
ronic  Bulletin  Board  System  pro- 
,ides  on-line  access  to  the  court's 
mtomated  docket,  argument  calen- 
lar,  order  lists,  slip  opinions,  rules, 
)ar  admission  forms  and  instruc- 
ions;  court  tour  information;  special 
notices;  and  general  information, 
["he  automated  docket  posted  on  the 
3ulletin  Board  System  (BBS)  is  cur- 
•ent  as  of  the  preceding  business 
lay.  Slip  opinions  and  orders  are 
xisted  within  a  few  days  after  their 
■elease.  This  BBS  contains  opinions 
ssued  during  October  Terms  1993, 
1994,  and  1995.  Access  to  the  BBS  is 
presently  provided  at  no  cost. 

■  The  U.S.  Supreme  Court 
Clerk's  Automated  Response  Sys- 
tems (CARS)  permits  a  caller  using 
i  standard  touch-tone  telephone  to 
Dbtain  the  status  of  cases  on  the  U.S. 
supreme  Court  automated  docket 
from  an  automated  voice  synthe- 
sizer response  system.  Callers  may 
receive  case  information,  bar  admis- 
sion information,  or  speak  directly 
to  a  clerk.  Callers  can  access  infor- 
mation by  using  the  Supreme  Court 
docket  number  or  the  case  name. 

Appellate,  District,  and 
Bankruptcy  Courts 

■  The  Voice  Case  Information 
System  (VCIS)  uses  an  automated 


voice  response  system  to  read  a  lim- 
ited amount  of  bankruptcy  case  in- 
formation directly  from  the  court's 
database  in  response  to  touch-tone 
telephone  inquiries.  The  free  service 
is  now  operating  in  approximately 
75  bankruptcy  courts. 

■  Appellate  Voice  Information 
System  (AVIS)  is  a  comparable  ser- 
vice to  VCIS,  which  enables  a  caller 
to  gain  appellate  case  information  by 
use  of  a  touch-tone  telephone.  AVIS 
is  currently  available  in  the  District 
of  Columbia,  First,  Second,  and  Fifth 
Circuits,  and  is  expected  to  be 
implemented  in  additional  circuits 
this  year.  AVIS  is  free  to  the  public. 

■  The  Appellate  Bulletin  Board 
System  (ABBS),  available  in  all  but 
one  federal  appellate  court,  offers 
public  users  electronic  access  to  ap- 
pellate court  decisions  (slip  opin- 
ions) and  other  court  information 
such  as  oral  argument  calendars, 
case  dockets,  local  court  rules,  no- 
tices and  reports,  and  press  releases. 
Information  on  these  systems  can  be 
viewed  on-line  or  automatically 
downloaded  into  a  user's  computer. 
In  accordance  with  Judicial  Confer- 
ence policy,  most  appellate  courts 
charge  a  user  fee  for  this  service. 

■  Public  Access  Terminals  to 
obtain  pertinent  case  and  docketing 
information  are  provided  free  of 
charge  for  the  public  and  are  located 
in  the  clerk  of  court's  office  in  all  ap- 
pellate, district,  and  bankruptcy 
courts. 

■  The  Public  Access  to  Court 
Electronic  Records  (PACER)  system 
allows  any  user  with  a  personal 
computer  to  dial-in  to  a  district  or 
bankruptcy  court  computer  and  re- 
trieve official  electronic  case  infor- 
mation and  court  dockets  usually  in 
less  than  a  minute.  Each  court  con- 
trols its  own  computer  system  and 
case  information  database;  therefore, 
there  are  some  variations  among  ju- 
risdictions as  to  the  information  of- 


fered. Typically,  information  cur- 
rently available  through  PACER  in- 
cludes basic  case  information, 
docket  information,  index  informa- 
tion, and  opinions.  Many  jurisdic- 
tions offer  800  telephone  lines  to 
eliminate  long  distance  toll  charges. 

User  fee  charges  for  PACER  ser- 
vice have  been  instituted  in  most 
courts.  However,  the  Schedule  of 
Fees  established  by  the  Judicial  Con- 
ference of  the  United  States  permits 
courts  to  "exempt  persons  or  classes 
of  persons  from  the  fees  in  order  to 
avoid  unreasonable  burdens  and  to 
promote  public  access  to  such  infor- 
mation." This  exemption  language  is 
intended  to  accommodate  those  us- 
ers who  might  otherwise  not  have 
access  to  court  information  in  this 
electronic  form.  Classes  of  persons 
who  may  be  exempted  from  the  fee 
include  indigents,  bankruptcy  case 
trustees,  not-for-profit  organiza- 
tions, and  voluntary  Alternate  Dis- 
pute Resolution  neutrals. 

■   The  Judiciary's  Internet  Web 
Site  (www.uscourts.gov)  contains 
general  information  on  the  Judiciary, 
numerous  publications,  and  pro- 
posed rules  for  public  comment. 
Several  individual  courts  have  also 
established  Internet  sites  and  offer 
court  information.  In  addition,  nu- 
merous Internet  web  sites  have  inde- 
pendently arranged  to  offer  Judi- 
ciary information,  such  as  opinions 
and  court  rules.  A  consortium  of 
law  schools,  generally  one  from  each 
circuit,  provides  free  access  to  ap- 
pellate slip  opinions  through  each 
school's  Internet  Web  Site,  (http:// 
ming.law.vill.edu/Fed-Ct/ 
fedcourt.html)  The  member  law 
schools  have  complete  responsibility 
for  retrieving  the  opinions  and  up- 
loading them  to  the  Internet. 
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JUDICIAL    MILESTONES 


Appointed:  Gary  A.  Fenner,  as  U.S. 
District  Judge,  U.S.  District  Court  for 
the  Western  District  of  Missouri,  July 

26. 

Appointed:  Robert  L.  Hinkle,  as 

U.S.  District  Judge,  U.S.  District 
Court  for  the  Northern  District  of 
Florida,  August  7,  1996. 

Appointed:  Lawrence  E.  Kahn,  as 

U.S.  District  Judge,  U.S.  District 
Court  for  the  Northern  District  of 
New  York,  August  2. 

Appointed:  Mary  Ann  Vial 
Lemmon,  as  U.S.  District  Judge,  U.S. 
District  Court  for  the  Eastern  District 
of  Louisiana,  July  26. 

Appointed:  Arthur  Nakazoto,  as 
U.S.  Magistrate  Judge,  U.S.  District 
Court  for  the  Central  District  of  Cali- 
fornia, August  13. 

Appointed:  Dean  D.  Pregerson,  as 

U.S.  District  Judge,  U.S.  District 
Court  for  the  Central  District  of  Cali- 
fornia, August  8. 

Appointed:  James  F.  Stiven,  as  U.S. 
Magistrate  Judge,  U.S.  District  Court 
for  the  Southern  District  of  Califor- 
nia, August  5. 

Reappointed:  Senior  Judge  John  D. 
Butzner  (4th  Cir.),  to  the  special  divi- 
sion of  the  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  to  ap- 
point independent  counsel,  by  Chief 
Justice  Rehnquist,  for  a  2-year  term, 
effective  October  26. 

Reappointed:  Senior  Judge  Peter  T. 
Fay  (11th  Cir.),  to  the  special  division 
of  the  Court  of  Appeals  for  the  Dis- 
trict of  Columbia  Circuit  to  appoint 
independent  counsel,  by  Chief  Justice 
Rehnquist,  for  a  2-year  term,  effec- 
tive October  26. 


Reappointed:  Judge  David  B. 
Sentelle  (D.C.  Cir.),  to  the  special 
division  of  the  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  to 
appoint  independent  counsel,  by 
Chief  Justice  Rehnquist,  for  a  2-year 
term,  effective  October  26. 

Elevated:  Bankruptcy  Judge  C.  N. 
Clevert,  to  U.S.  District  Judge,  U.S. 
District  Court  for  the  Eastern  Dis- 
trict of  Wisconsin,  July  31. 

Elevated:  Magistrate  Judge  Nina 
Gershon,  to  U.S.  District  Judge, 
U.S.  District  Court  for  the  Eastern 
District  of  New  York,  August  1. 

Elevated:  Magistrate  Judge  Ann  D. 
Montgomery,  to  U.S.  District  Judge, 
U.S.  District  Court  for  the  District 
of  Minnesota,  August  6. 

Elevated:  Magistrate  Judge  Frank 
R.  Zapata,  to  U.S.  District  Judge, 
U.S.  District  Court  for  the  District 
of  Arizona,  August  2. 

Senior  Status:  Judge  Robert  R. 
Beezer,  U.S.  Court  of  Appeals  for 
the  Ninth  Circuit,  July  31. 

Senior  Status:  Judge  George  La 
Plata,  U.S.  District  Court  for  the 
Eastern  District  of  Michigan,  Au- 
gust 3. 

Senior  Status:  Judge  H.  Ted 
Milburn,  U.S.  Court  of  Appeals  for 
the  Sixth  Circuit,  July  1. 

Retired:  Magistrate  Judge  Joseph 
Reichmann,  U.S.  District  Court  for 
the  Central  District  of  California, 
August  12. 

Deceased:  Senior  Judge  A. 
Sherman  Christensen,  U.S.  District 
Court  for  the  District  of  Utah,  Au- 
gust 13. 
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JUDICIAL  BOXSCORE 

As  of  September  1, 1996 


Courts  of  Appeals 

Vacancies 

16 

Nominees 

8 

District  Courts 

Vacancies 

42 

Nominees 

19 

Court  of  International  Trade 

Vacancies 

0 

Nominees 

0 

Courts  with 

"Judicial  Emergencies" 

u 

m 


Stiief  Justice  Names  Judicial  Conference  Chairs 


udge  Norman  H.  Stahl 

The  Chief  Justice  has  named 
hree  new  Judicial  Conference 
rommittee  chairs,  effective  Octo- 
ber 1, 1996. 

Judge  Norman  H.  Stahl  (1st 
lir.)  succeeds  Judge  Robert  E. 
lowen  (3d  Cir.)  as  chair  of  the 
Committee  on  Security,  Space  and 
Facilities.  Judge  Edward  B.  Davis 
3-D.  Fla.)  succeeds  Judge  H.  Ted 
Vlilburn  (6th  Cir.),  who  resigned 


Judge  Edivard  B.  Davis 
due  to  illness,  as  chair  of  the  Com- 
mittee on  the  Administrative  Office. 
Judge  Fern  M.  Smith  (N.D.  Calif.) 
succeeds  Judge  Ralph  K.  Winter  Jr. 
(2d  Cir.)  as  chair  of  the  Advisory 
Committee  on  the  Rules  of  Evi- 
dence. These  appointments  are  in 
addition  to  those  noted  in  the  Au- 
gust issue  of  The  Third  Branch. 

Except  for  the  Executive  and 
Budget  Committees,  committee 


Judge  Fern  M.  Smith 
terms  are  usually  for  three  years, 
with  one  reappointment  possible. 
Five  to  six  years  of  committee  ser- 
vice, including  past  committee  as- 
signments, is  considered  the  maxi- 
mum a  member  may  serve.  The 
Chief  Justice  retains  all  appointment 
authority  and  exercises  full  discre- 
tion in  selecting  those  he  wishes  to 
appoint  and  in  determining  their 
tenure. 


Alien  Terrorist  Removal  Court  Members  Selected 


The  five  members  of  the  new  U.S. 
Alien  Terrorist  Removal  Court  have 
been  appointed  by  Chief  Justice 
Rehnquist.  They  are  Judges  Earl  H. 
Carroll  (D.  Ariz.),  who  will  serve  as 
chief  judge,  Michael  A.  Telesca  (W.D. 
N.Y.),  David  D.  Dowd  Jr.  (N.D. 
Ohio),  William  C.  O'Kelley  (N.D. 
Ga.)  and  Alfred  M.  Wolin  (D.  N.J.). 
The  length  of  appointment  to  the 
court  is  five  years,  although  the  origi- 
nal appointees  will  serve  staggered 
terms  of  one  to  five  years. 

The  court  was  created  by  the  Anti- 
terrorism and  Effective  Death  Pen- 
alty Act  of  1996,  which  was  signed 
by  the  President  on  April  24, 1996,  as 


Chief  Judge  Earl  H.  Carroll 


P.L.  104-132.  By  law,  the  court  con- 
sists of  five  U.S.  district  court  judges 
from  five  judicial  circuits.  The  court 
has  the  authority  to  conduct  all  pro- 
ceedings based  on  applications  for 
removal  brought  by  the  Attorney 
General  to  determine  whether  an 
alien  should  be  removed  from  the 
United  States  on  the  grounds  of  be- 
ing an  alien  terrorist. 

The  Alien  Terrorist  Removal 
Court  is  modeled  after  the  special 
court  created  by  the  Foreign  Intelli- 
gence Surveillance  Act.  The  court's 
decisions  are  appealable  to  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia. 
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Judge  Norma  L.  Shapiro  Brings  Lawyers  and  Judges  Together 
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judge  Norma  L.  Shapiro  was  ap- 
pointed to  the  U.S.  District  Court  for 
the  Eastern  District  of  Pennsylvania  in 
1978.  She  is  presently  chair  of  the 
American  Bar  Association's  Judicial 
Division. 

Q.  As  chair-elect  of  the  Ameri- 
•   can  Bar  Association's  Judi- 
cial Division  (JD),  what  role  do  you 
see  the  division  playing?  What 
would  you  like  to  accomplish  dur- 
ing your  tenure  as  chair? 

A.  The  Judicial  division  (it  used 
•   to  be  the  Judicial  Adminis- 
tration Division,  but  we  feel  the  JD 
more  properly  describes  our  role)  is 
an  organization  where  judges,  law- 
yers and  academic  persons  con- 
cerned with  the  courts,  provide  as- 
sistance in  improving  the  admin- 
istration of  justice  and  offer  educa- 
tional and  social  activities  for  its 
members.  The  ABA  is  a  place  where 
judges  and  lawyers  can  work  to- 
gether and  with  other  entities  on  is- 
sues of  common  interest,  within  the 
ethical  constraints  imposed  on 
judges  by  their  special  roles.  My 
particular  goal  is  shared  by  the  ABA 
itself:  it  is  to  show  special  concern 
for  the  independence  of  the  Judi- 
ciary, to  determine  what  judges  can 
do  to  understand  their  proper  role, 
and  to  protect  and  defend  that  role. 

Q.  Judicial  independence  has 
•   been  under  fire  in  recent 
months.  What  are  your  views  on 
this? 

A.   My  views  mirror  those  of 
•    Chief  Justice  Rehnquist 
when  he  called  an  independent  Judi- 
c  lary  one  of  the  "crown  jewels"  of 
our  system  of  government.  I  believe 


that  independent  state  and  federal 
Judiciaries  are  fundamental  to  pre- 
serving the  rule  of  law.  We  have  to 
make  clear  that  judges  do  not  op- 
pose informed  criticism  of  their  de- 
cisions. The  occasionally  improper 
conduct  of  judges  is  a  proper  area  of 
concern.  However,  there  should  not 
be  improper  personal  attacks.  1  took 
heart  during  the  budget  crisis  when 
Congress  responded  to  Chief  Justice 
Rehnquist's  communication  to  keep 
the  Judiciary  budget  independent 
and  not  permit  the  courts  to  be 
closed  even  though  other  govern- 
ment agencies  were  closing.  Con- 
gress also  recognized  the  impor- 
tance of  the  Judiciary  by  funding 
education  efforts  for  judges  through 
the  Federal  Judicial  Center,  the  State 
Justice  Institute,  and  law  enforce- 
ment agencies.  Judicial  indepen- 
dence is  generally  recognized  by 
both  federal  and  state  legislatures, 
but  sometimes  in  times  of  stress  or 
frustration,  we  lose  sight  of  it. 

I'm  hoping  to  form  an  ABA  com- 
mittee to  help  judges  understand 
what  is  the  proper  and  improper  re- 
sponse to  criticism — a  sort  of  judi- 
cial support  group.  Under  former 
ABA  President  Roberta  Cooper 
Ramo's  leadership,  there  was  a  simi- 
lar mentor  program,  chaired  by 
Judge  William  M.  Hoeveler  (S.D. 
Fla.),  to  help  judges  assigned  to  high 
profile  cases  deal  with  their  manage- 
ment and  the  media.  I  hope  this 
committee  will  be  a  group  judges 
can  turn  to  when  they  don't  know 
what  to  do  about  criticism  perceived 
as  unjust. 

Q.   In  what  ways  and  on  what 
•   issues  do  you  see  federal 
and  state  courts  working  together 
for  their  mutual  benefit?  What  is  the 


JD's  relationship  with  the  Judicial 
Conference  of  the  United  States? 

A.  The  JD  is  a  splendid  ex- 
•   ample  of  groups  of  federal 
and  state  appellate,  trial,  administra- 
tive, and  special  court  judges  (to- 
gether with  the  lawyers  who  prac- 
tice in,  manage,  and  study  these 
diverse  courts)  working  together  to 
explore  common  views  and  consider 
common  projects.  I  value  the  JD  and 
my  role  in  the  ABA  because  I  am 
able  to  meet  so  many  judges  and 
learn  so  much.  I  think  we  have  com- 
mon problems,  and  in  seeking  com- 
mon solutions  we  achieve  mutual 
understanding.  Federal-state  judicial 
councils  are  a  good  initiative  and 
should  be  supported. 

The  JD  relationship  with  the  Judi- 
cial Conference  is,  first  of  all,  one  of 
great  respect.  Many  of  our  members 
are  committee  chairs  or  members  of 
committees  of  the  Judicial  Confer- 
ence. I  think  the  ABA  hopes  for  a 
strengthened  relationship  with  the 
Judicial  Conference,  and  I'm  hopeful 
the  JD  will  be  involved  in  those 
efforts. 

Q#  The  Civil  Justice  Reform 
•   Act,  an  increased  emphasis 
on  innovative  case  management, 
and  greater  use  of  automation  are 
changing  the  lives  of  federal  judges. 
Are  these  positive  developments? 

A.   Yes,  as  long  as  you  don't 
•   crunch  numbers  and  pres- 
sure court  personnel  to  achieve  dis- 
positions regardless  of  their  merit. 
As  a  judge,  your  goal  must  be  first 
and  foremost  the  just  determination 
of  litigation.  Speed  and  efficiency 
contribute  to  that  just  determination 
so  we  should  investigate  the         y* 
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proper  uses  of  automation  and  tech- 
nology with  an  open  mind  and  an 
experimental  attitude,  and  accept 
automation  where  it  is  an  improve- 
ment. But  we  should  reject  change 
for  the  sake  of  change,  or  if  it  threat- 
ens cherished  values.  We  should  be 
conscious  that  increased  automation 
can  sometimes  inadvertently  re- 
move the  human  element.  Anyone 
who  has  contacted  a  computerized 
telephone  system  with  voice  mail 
understands  the  frustration  in- 
volved! Also,  we  have  to  be  con- 
cerned that  technology  may  further 
isolate  the  Judiciary  from  the  com- 
munity; there  are  pros  and  cons  in 
terms  of  court  access.  At  any  rate, 
we  shouldn't  be  ashamed  or  hesitant 
to  seek  resources  for  judges  and  the 
justice  system  where  necessary  for 
the  proper  administration  of  justice. 

Q.  Is  there  a  danger  that  judges 
•  are  becoming  administrators 
rather  than  arbiters  of  justice? 

A#  There  is  a  danger,  but  I 
•   don't  believe  that  the  courts 
of  this  country  have  sacrificed  jus- 
tice. Our  courts  are  the  envy  of  the 
free  world.  You  need  some  adminis- 
tration to  have  justice.  It's  a  question 
of  balancing,  and  judges  balance  ev- 
ery day  of  their  lives.  We  should  be 
sensitive  to  the  danger,  but  as  long 
as  persons  of  ability  and  integrity 
are  our  judges,  they  will  resist  be- 
coming administrators  rather  than 
arbiters  of  justice. 


Q 


#  The  JD  is  involved  in 

•  education  seminars  for 


judges.  Can  you  tell  us  more  about 
this  work? 


A 


#  We  especially  are  proud  of 

•  our  involvement  with  edu- 
cational programs  for  judges  and 
lawyers.  The  ABA's  Annual  and 
Midyear  meetings  provide  opportu- 
nities for  important  educational  pro- 
grams covering  substantive  and  ad- 


ministrative topics.  We  also  offer 
educational  programs  apart  from 
these  meetings,  including  those  of 
the  Appellate  Judges  Conference  for 
appellate  judges  generally,  and  chief 
judges  of  intermediate  appellate  and 
appellate  staff  attorneys,  specifically. 


The  conference  offers  at  least  seven 
seminars  annually  for  appellate 
judges  and  nonjudicial  staff  to  dis- 
cuss critical  issues  facing  the  courts 
with  colleagues,  leading  scholars, 
and  active  practitioners.  In  addition 
to  our  fine  relationships  with  the 
Federal  Judicial  Center  and  National 
Center  for  State  Courts,  our  Traffic 
Court  Program  provides  a  nation- 
ally recognized  annual  seminar. 

We  have  a  close  relationship  with 
the  National  Judicial  College  (NJC), 
formed  in  1963  by  the  ABA  joint 
Committee  for  Effective  Administra- 
tion of  Justice,  chaired  by  Justice 
Tom  C.  Clark  of  the  U.S.  Supreme 
Court.  The  ABA  Board  of  Governors 
elects  the  15-member  NJC  Board  of 
Trustees.  Currently,  three  trustees 
are  nominated  by  the  Council.  The 
NJC  provides  numerous  courses 
(over  50  this  year  alone)  and  confer- 
ences at  its  campus  in  Reno,  Nevada 
and  other  satellite  sites  for  judges  of 
all  jurisdictions  and  levels. 


Q#  What  has,  or  could  be,  done 
•   to  foster  better  relationships 
between  the  Judiciary  and  lawyers? 

A#   Bar  associations  offer  an 
•   ideal  opportunity  for  this. 
Bar  association  activities  provide  an 
ethical  way  for  judges  to  interact 
with  lawyers  and  understand  their 
problems  and  to  help  them  under- 
stand our  problems.  I  was  active  in 
the  Philadelphia  Bar  Association  be- 
fore I  became  a  judge. 

There's  a  decline  in  civility  be- 
tween lawyers,  although  I  have  not 
observed  a  lessened  respect  for 
judges.  But  law  practice  is  no  longer 
like  living  in  a  small  town  where  ev- 
eryone knows  everyone;  it  is  more 
depersonalized  now  and  that  creates 
tensions.  Judges  are  under  a  great 
deal  of  pressure.  Even  if  we  didn't 
have  criticism  derived  from  our 
public  exposure,  we  would  criticize 
ourselves  in  order  to  seek  self-im- 
provement. The  opportunity  for  per- 
sonal contact  and  interaction  in  a  bar 
association  helps  avoid  undesirable 
attacks  on  judges  and  lawyers  and 
leads  us  to  constructive  activities. 

Each  of  us  has  to  continue  the 
mutual  effort  to  form  a  more  perfect 
union.  Those  who  are  privileged  to 
be  elected  or  appointed  judges, 
whether  state  or  federal,  have  a  spe- 
cial obligation  to  protect  our  Consti- 
tution. Acting  together,  through  a 
professional  association,  helps  us  to 
meet  our  responsibilities.  We  can 
educate  ourselves  to  mange  our 
work  better,  and  educate  others  to 
understand  the  importance  of  a  in- 
dependent Judiciary.  We  can  work 
with  lawyers  to  encourage  respect 
for  the  rule  of  law  locally,  nationally, 
and  even  internationally.  Also,  you 
can't  underestimate  the  importance 
of  the  socialization,  the  friendships 
that  we  form,  that  nourish  our  spirit, 
and  add  to  the  joy  of  judicial  life.  &^ 
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Bankruptcy  continued  from  page  1 
creation  of  11  new  bankruptcy 
judgeships,  and  legislation  creating 
additional  bankruptcy  judges  is  now 
pending  in  the  House.  The  bill,  H.R. 
2604,  would  establish  four  addi- 
tional permanent  bankruptcy  judge- 
ships in  the  Central  District  of  Cali- 
fornia and  one  in  the  District  of 
Maryland.  It  would  add  one  addi- 
tional temporary  judgeship  each  to 
the  Southern  District  of  Florida,  the 
Eastern  District  of  Michigan,  the 
District  of  New  Jersey,  the  Eastern 
District  of  New  York,  the  Northern 
District  of  New  York,  and  the  East- 
ern District  of  Pennsylvania. 

Of  the  total  number  of  bank- 
ruptcy filings  for  the  12-month  pe- 
riod ending  June  30, 1996,  there 
were  712,129  Chapter  7  filings,  an 
increase  of  22.5  percent  over  the 
581,390  filings  in  the  same  period  in 
1995.  The  next  largest  group  of  fil- 
ings were  Chapter  13  filings  at 
316,024,  a  rise  of  20.4  percent  over 
the  262,551  filings  in  the  same  pe- 
riod in  1995.  Chapter  11  was  the 
only  chapter  to  show  a  drop.  There 


Total  Bankruptcy  Filings  Per  Year 
(1980-1996) 


1980      1982      1984      1986      1988      1990      1992      1994      1996 

Years 


were  12,859  Chapter  11  filings  in  the 
1996  period,  a  2.7  percent  drop  from 
13,221  in  1995.  Chapter  12  filings 
rose  in  this  period,  from  904  in  1995 
to  1,063  in  1996.  Business  filings  to- 
taled 52,938.  Non-business  filings  to- 
taled 989,172. 

For  the  Judiciary,  June  30  was  the 
end  of  the  third  quarter  of  fiscal  year 
1996.  In  the  third  quarter  of  FY  96, 
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there  were  297,162  bankruptcy  cases 
filed,  up  from  the  266,149  bank- 
ruptcy cases  filed  in  the  second 
quarter,  and  the  244,494  cases  filed 
in  the  first  quarter  of  FY  96.  Total 
business  filings  in  the  third  quarter 
numbered  13,992,  and  non-business 
filings  were  283,170.  ^^ 
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Judicial  Conference  Convenes  Biannual 
Meeting,  Honors  Branch  Leaders 


Zhief  Judge  Gilbert  S.  Merritt  (6th  Cir.)  presents  to  Chief  Justice  William  H.  Rehnquist  the 
Judicial  Conference's  resolution  honoring  his  ten  year  anniversary. 


At  its  biannual  meeting  last 
month,  the  Judicial  Conference 
disapproved  a  proposed  amend- 
ment to  the  Federal  Rules  of  Civil 
Procedure  and  honored  two  judicial 
branch  leaders.  By  a  voice  vote,  the 
Conference  declined  to  approve  a 
proposed  amendment  to  Rule  48  of 


the  Federal  Rules  of  Civil  Procedure, 
which  would  have  required  the 
initial  empaneling  of  a  jury  of  12 
persons  in  all  civil  cases. 

The  Judicial  Conference  also 
adopted  a  resolution  paying  tribute 
to  Chief  Justice  William  H.  Rehnquist 
See  Conference  on  page  2 


Resolution  Honors  the  Chief  Justice 
Federal  Courts  Improvement  Act  Passes 
Judges  Denied  COLA  for  Fourth  Year 
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End  of  Session 
Legislation  Favors 
Judiciary 


The  104th  Congress,  which 
concluded  earlier  this  month, 
brought  enactment  of  line-item 
veto  legislation;  extended  the  life 
of  the  Parole  Commission; 
reformed  prisoner  litigation; 
streamlined  habeas  corpus 
petitions;  established  mandatory 
victim  restitution  provisions;  and 
denied  judges  a  cost-of-living 
increase.  A  detailed  wrap-up  of 
the  104th  Congress  will  appear  in 
the  November  issue  of  The  Third 
Branch. 

In  the  waning  days  of  its 
second  session  Congress  ap- 
proved two  measures  of  particu- 
lar interest  to  the  Judiciary:  a 
fiscal  year  1997  spending  bill  and 
the  Federal  Courts  Improvement 
Act. 

FY  97  Budget  Passes 

The  federal  government  was 
spared  another  government 
shutdown  when  Congress  and  the 
President  agreed  to  an  omnibus 
FY  97  funding  bill  on  the  last  day 
of  FY  96.  The  Omnibus  Consoli- 
dated Appropriations  Act,  P.L. 
104-208,  provides  the  Judiciary 
with  an  overall  funding  increase 

See  Legislation  on  page  5 
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Members  of  the  Executive  Committee  of  the  Judicial  Conference  (left  to  right):  Judge  Michael 
M.  Mihm  (CD.  Ill);  Chief  Judge  Richard  S.  Arnold  (8th  Cir.V,  Chief  Judge  Glenn  L.  Archer, 
Jr.  (Fed.  dr.);  Chief  Judge  Gilbert  S.  Merritt  (6th  dr.),  outgoing  chair;  Chief  Judge  Henry 
A.  Politz  (5th  dr.);  Judge  Wm.  Terrell  Hodges  (M.D.  Via.),  incoming  chair;  AO  Director 
Leonidas  Ralph  Mecham;  and  Judge  Clarence  A.  Brimmer  (D.  Wyo.). 


on  the  tenth  anniversary  of  his 
appointment  as  Chief  Justice  and  as 
presiding  officer  of  the  Conference. 
At  a  dinner  hosted  by  the  Judicial 
Conference's  Executive  Committee 
and  Administrative  Office  director 
Leonidas  Ralph  Mecham,  the  Chief 
Justice  was  recognized  for  his  lead- 
ership and  many  notable  accomplish- 
ments in  judicial  administration. 

In  a  separate  resolution,  the 
Executive  Committee  paid  tribute  to 
Chief  Judge  Gilbert  S.  Merritt  (6th 
Cir.),  its  outgoing  chair,  as  an  in- 
sightful and  politically  astute  leader. 

The  Conference  also  received  a 
report  from  Chief  Judge  Richard 
Arnold  (8th  Cir.),  chair  of  its  Budget 
Committee,  who  indicated  that  the 
Chief  Justice  had  written  to  congres- 
sional leaders  asking  that  action  be 
taken  to  ensure  continuous  funding 
for  the  Judiciary  in  fiscal  year  1997. 
In  his  September  13  letter,  Chief 
Justice  Rehnquist  wrote,  "Full  year 
funding  is  the  only  way  to  ensure 
that  the  courts  have  the  resources 


necessary  to  provide  our  citizens 
with  the  judicial  services  to  which 
they  are  entitled."  At  the  time,  the 
Commerce,  Justice,  State,  and 
Judiciary  appropriations  bill  had 
passed  the  House,  but  had  not  been 
taken  up  by  the  full  Senate.  (See  the 
chart  on  the  Judiciary's  appropria- 
tion, page  seven.) 

The  Conference  voted  to  autho- 
rize the  AO  to  transmit  to  Congress 
a  request  for  an  additional  21 
permanent  and  12  temporary 
district  court  judgeships  and  agreed 
to  pursue  legislation  to  extend  or 
convert  1 1  existing  temporary 
judgeships,  as  approved  by  the 
March  1996  Judicial  Conference, 
separately  from  new  judgeship 
requests.  (A  chart  on  page  three  lists 
the  districts  and  judgeships.)  The 
new  judgeship  request  follows  de- 
tailed reviews  by  the  courts  and  the 
Conference's  Judicial  Resources 
Committee.  New  Article  III  judge- 
ships were  last  created  in  December 
1990.  *^ 


Chief  Judge  Peter  C.  Dorsey  (D.  Conn.) 
with  Judge  Wm.  Terrell  Hodges  (M.D.  Fla.) 


Chief  Judge  John  Garrett  Venn  (D.  DC.) 
and  Judge  J.  Clifford  Wallace  (9th  Cir.) 


Chief  Judge  Wm 
(CD.  Calif.) 


Matthew  Byrne, 


Branch 
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Recommendations  for  Additional  U.S.  District 
Courts  Judgeships 


Current 

Judicial  Conference 

District 

Judgeships 

Recommendations 

Second  Circuit 

New  York-Northern 

5 

IT 

New  York-  Eastern 

15 

3P 

New  York-Western 

4 

IT 

Fourth  Circuit 

North  Carolina-Western 

3 

2P 

South  Carolina 

9 

IT 

Fifth  Circuit 

Louisiana-Middle 

2 

IT 

Sixth  Circuit 

Kentucky-Eastern 

4.5 

IT 

Tennessee-Eastern 

5 

IT 

Seventh  Circuit 

Indiana-Southern 

5 

IT 

Ninth  Circuit 

Arizona 

8 

2P 

California-Eastern 

7 

1P/LT 

California-Southern 

8 

2P 

Nevada 

4 

2P 

Oregon 

6 

IP 

Washington- Western 

7 

IT 

Tenth  Circuit 

Colorado 

7 

1P,1T 

New  Mexico 

5 

1P,1T 

Eleventh  Circuit 

Alabama-Middle 

3 

IP 

Florida-Middle 

11 

3P,1T 

Florida-Southern 

16 

2P 

Total    21  P,  12  T' 

P   =  Permanent 

T   -  Temporary.  In  a  district  where  there  is  a  temporary  judgeship,  the  first  vacancy 

that  occurs  5  years  after  the  date  of  confirmation  of  the  judge  appointed  to  that 

position,  shall  not  be  filled. 
1  Includes  21  judgeships  previously  approved  by  the  Judicial  Conference 

in  September  1994. 


Resolution  Honors 
Chief  Justice 
Rehnquist  on  1 0th 

Anniversary 

The  following  is  the  text  of  a  resolution 
adopted  by  the  Judicial  Conference. 

On  the  occasion  of  his  Tenth 
Anniversary  as  Chief  Justice  of  the 
United  States  and  as  Presiding 
Officer  of  this  body,  the  Judicial 
Conference  of  the  United  States 
pays  tribute  to  William  H.  Rehnquist 
for  his  many  notable  accomplish- 
ments in  judicial  administration. 

The  distinguished  leadership  of 
the  Chief  Justice  has  served  to 
reshape  and  strengthen  the  opera- 
tion of  the  Judicial  Conference  and 
its  committees  in  meeting  current 
and  anticipated  challenges.  Signifi- 
cant among  the  many  achievements 
under  his  leadership  is  the  study  of 
the  operation  of  the  Judicial  Confer- 
ence and  its  committees  shortly 
after  his  appointment  as  Chief 
Justice  in  1986.  The  results  of  the 
year-long  study  produced  structural 
and  procedural  revisions  enabling 
the  Conference  to  operate  more 
openly  and  efficiently.  The  authority 
of  the  Executive  Committee  was 
strengthened,  and  for  the  first  time, 
the  Executive  Committee  chair  was 
permitted  to  preside  over  the 
Judicial  Conference  in  the  absence  of 
the  Chief  Justice.  Conference  and 
committee  procedures  were  made 
familiar  to  all  as  agendas,  calendars, 
and  notifications  of  actions  taken 
were  widely  distributed.  The 
institution  of  term  limits  on  commit- 
tee service  allowed  greater  partici- 
pation in  committee  activities,  and 
through  the  conscious  efforts  of  the 
Chief  Justice  in  making  his  appoint- 
ments resulted  in  committee  compo- 
sition and  leadership  that  is  repre- 
ss? Resolution  on  page  4 


The  Third  Bnmch 


October  iL>% 


Resolution  continued  from  page  3 
sentative  of  the  diverse  make-up  of 
the  entire  federal  judiciary.  In  addi- 
tion, Chief  Justice  Rehnquist  has 
been  inclusive  in  maintaining  an 
open  door  to  the  leaders  of  the  three 
national  organizations  of  judicial 
officers  and  broadening  participa- 
tion by  bankruptcy  and  magistrate 
judges  on  Judicial  Conference 
committees. 

Judges  throughout  the  country 


greatly  appreciate  the  willingness  of 
Chief  Justice  Rehnquist  to  become 
personally  involved  in  major  issues 
affecting  the  Third  Branch.  For 
example,  he  took  the  leadership  role 
in  1989  on  the  issue  of  judicial  pay 
and  was  instrumental  in  the  resolu- 
tion of  the  judiciary's  appropriations 
crisis  in  fiscal  year  1996. 

The  members  of  the  Judicial 
Conference  express  their  warmest 
and  heartfelt  congratulations  and 


sincere  appreciation  to  Chief  Justice 
Rehnquist  for  his  strong,  inspired 
leadership  over  the  past  ten  years. 
We  look  forward  to  our  continued 
association  and  anticipate  additional 
achievements  in  the  administration 
of  justice  under  his  tenure. 

Gilbert  S.  Merritt 

Chairman  of  the  Executive  Committee 

Leonidas  Ralph  Mecham 
Secretary  to  the  Conference 
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Resolution  Honors 
Chief  Judge  Gilberts. 
Merritt 

The  following  is  the  text  of  a  resolution 
honoring  Chief  Judge  Gilbert  S.  Merritt. 

The  current  members  of  the 
Executive  Committee,  as  well  as 
those  former  members  who  served 
during  his  tenure,  cannot  let  the 
term  of  their  Chairman,  Chief  Judge 
Gilbert  S.  Merritt,  expire  without 
marking  the  event  with  words  of 
appreciation. 

Judge  Merritt  has  been  an  out- 
standing Executive  Committee 
chair.  An  insightful  and  politically 
astute  leader,  Judge  Merritt  has  ably 
led  the  Committee  through  its 
handling  of  numerous  complex 
issues,  including  universal  drug 
testing,  cameras  in  the  courtroom, 
three-branch  coordination,  the 
adoption  of  the  judiciary's  first 
comprehensive  long  range  plan,  and 
the  increasing  scrutiny  of  the  judicial 
branch  by  Congress.  His  low  key, 
down-to-earth  style  fosters  full  and 
open  discussion  at  Committee 
meetings;  he  understands  the  value 
of  providing  all  Committee  mem- 
bers an  opportunity  to  air  their 
disparate  views.  Then,  with  flawless 
timing,  he  channels  the  debate 


Chief  Judge  Gilbert  S.  Merritt  (6th  Cir.)  receives  the  Executive  Committee's  resolution 
from  Chief  Justice  William  H.  Rehnquist. 


toward  consensus  and  moves  the 
meeting  on  to  the  next  matter.  In  the 
same  manner,  Judge  Merritt  deftly 
presides  over  the  Judicial  Conference 
sessions  in  the  Chief  Justice's  absence. 

Comfortable  with  the  media, 
Judge  Merritt  was  the  first  Executive 
Committee  chairman  to  brief 
reporters  following  Judicial  Confer- 
ence sessions.  His  candor  and  open- 
ness have  fostered  greater  public 
understanding  of  the  uniqueness  of 
the  Third  Branch  and,  in  particular, 
the  need  for  judicial  independence. 
Always  in  good  humor,  our  chair 
nevertheless  knows  when  to  display 
a  little  steel.  He  did  so  with  excellent 
effect  during  the  government  shut- 
down early  this  year.  Judge  Merritt's 
timely  outspokenness  was  a  major 


factor  in  rallying  public  opinion 
behind  the  need  to  continue  the 
administration  of  justice  without 
interruption. 

To  Judge  Merritt,  we  give  our 
heartfelt  thanks.  We  will  miss  his 
Tennessee  style,  his  sense  of  humor, 
and  his  warmth  at  both  Conference 
sessions  and  Executive  Committee 
meetings,  and  we  are  hopeful  that 
opportunities  to  work  together  will 
continue  to  arise.  We  wish  the  best 
to  him  and  Robin,  as  they  experieno 
life  without  the  burdens  of  chair- 
manship and  chief  judgeship. 


Current  and  former  members  of  the  Judicial 
Conference's  Executive  Committee  who 
served  during  Chief  Judge  Gilbert  S. 
Merritt's  tenure  as  chair. 


m  ber  1996 


Legislation  continued  from  page  I 
of  7  percent  over  FY  96,  with  the 
Salaries  and  Expenses  account 
receiving  a  5  percent  increase. 
The  success  enjoyed  by  the 
[udiciary  was  achieved  through  a 
major  effort  by  friends  of  the  Judi- 
ciary in  Congress  and  by  liaison 
judges,  including  the  Budget  Com- 
mittee members,  and  by  the  staff 
and  director  of  the  Administrative 
Office. 

With  the  addition  of  fees, 
amounts  available  are  sufficient  to 
fully  fund  the  financial  plan  ap- 
proved by  the  Executive  Committee 
for  the  Salaries  and  Expenses,  Fees 
of  Jurors,  and  Court  Security  ac- 
counts. Amounts  available  for 
Defender  Services  will  fully  fund 
current  estimated  obligations,  with 
the  exception  of  a  $5  per  hour  pay 
raise  for  private  attorneys  who 
represent  indigent  defendants  under 
the  Criminal  Justice  Act,  which  was 
specifically  denied  in  report  lan- 
guage. In  doing  so,  the  conferees 
noted  their  concern  with  the  rising 
costs  associated  with  the  Defender 
Services  account  and  directed  the 
AO  to  take  the  necessary  steps  to 
moderate  the  rate  of  increase.  The 
conferees  also  said  that  the  funding 
for  new  defender  organizations 
should  be  considered  only  after  it  is 
clear  that  adequate  funding  exists 
for  current  organizations. 

The  AO  received  an  increase  over 
FY  96,  but  is  $1  million  below  the 
revised  request.  The  appropriations 
provided  the  Federal  Judicial  Center 
and  the  U.S.  Sentencing  Commission 
are  slightly  below  the  1996  enacted 
level. 

The  House-Senate  conference 
report  on  the  Judiciary's  portion  of 
the  FY  97  spending  measure  pro- 
vided for  ■ 

■  Transfer  of  $500,000  from  the 
Salaries  and  Expenses  account  for 
a  Commission  on  Structural 
Alternatives  for  the  Federal 
Courts  of  Appeals,  if  legislation 
was  enacted  to  authorize  the 


establishment  of  the  commission. 
The  proposed  commission,  which 
grew  out  of  legislation  that  was 
intended  to  split  the  Ninth 
Circuit,  failed  to  be  authorized  in 
the  104th  Congress. 

Clarification  that  the  Judiciary 
will  bear  the  cost  only  of  special 
masters  appointed  subsequent  to 
the  enactment  of  the  Prison 
Litigation  Reform  Act. 

Deletion  of  the  appropriation 
included  in  the  House  version  of 
the  bill  that  would  have  provided 
funds  for  the  Commission  on  the 
Advancement  of  Federal  Law 
Enforcement. 

$10  million  for  expenses  related 
to  the  additional  workload  from 
the  Antiterrorism  and  Effective 
Death  Penalty  Act  of  1996.  (The 
antiterrorism  bill  contains  habeas 
corpus  reforms  and  mandatory 
restitution  provisions,  and  creates 
the  Alien  Terrorist  Removal 
Court.) 

A  one-year  extension,  to  Septem- 
ber 30,  1998,  of  the  authorization 
for  the  Judiciary  Automation 
Fund. 


Congress  Clears  Federal  Courts 
Improvement  Act 

S.  1887,  the  Federal  Courts 
Improvement  Act  of  1996,  cleared 
the  Senate  and  the  House  just 
minutes  before  each  body  adjourned 
sine  die.  Within  the  final  two  weeks 
of  the  congressional  session,  the  bill 
was  held  on  the  Senate  floor  for  both 
political  and  substantive  reasons 
totally  unrelated  to  the  bill.  The 
delay  resulted  in  several  provisions 
being  dropped  from  the  bill,  includ- 
ing the  repeal  of  section  140  of  P.L. 
97-92,  which  bars  annual  cost-of- 
living  adjustments  for  judges  unless 
specifically  authorized  by  Congress. 

In  the  end,  the  improvements  bill 


passed  both  the  Senate  and  House 
by  unanimous  consent.  The  bill 
contains  33  separate  provisions  that 
had  been  endorsed  by  the  Judicial 
Conference  and  address  administra- 
tive, financial,  jurisdictional,  and 
personnel  needs  of  the  judicial 
branch. 

"Our  improvements  bill,  which 
was  basically  noncontroversial  in 
nature,  seemed  to  fall  victim  to 
nearly  every  procedural  and  politi- 
cal ploy  that  exists,"  said  AO 
Director  Leonidas  Ralph  Mecham. 
"The  fact  that  the  bill  was  among 
the  few  that  both  houses  cleared  in 
their  final  minutes  is  a  tribute  to  the 
many  judges  and  the  AO  staff  who 
kept  a  watchful  eye  on  its  progress 
and  made  the  necessary  contacts  to 
ensure  its  passage." 

Among  the  provisions  contained 
in  S.  1887  as  enacted,  are  the  following: 

■  The  jurisdictional  amount-in- 
controversy  in  diversity  jurisdic- 
tion cases  was  raised  from 
$50,000  to  $75,000.  The  jurisdic- 
tional amount  was  last  increased 
in  1986,  when  it  went  from 
$10,000  to  $50,000. 

■  Title  28  U.S.C.  §  1914  was 
amended  to  increase  the  civil 
filing  fee  from  $120  to  $150,  with 
the  first  $90  (rather  than  $60)  of 
each  fee  to  be  deposited  into  a 
special  U.S.  Treasury  fund 
available  to  offset  funds  appro- 
priated for  the  operation  and 
maintenance  of  the  courts.  Civil, 
filing  fees  were  last  increased  in 
1986,  from  $60  to  $120. 

■  Federal  authority  for  probation 
and  pretrial  services  officers  to 
carry  firearms,  if  approved  by  the 
appropriate  district  court,  was 
provided.  In  some  jurisdictions, 
state  law  prohibits  or  limits 
officers  from  carrying  weapons, 
even  where  court  approval  has 
been  given. 

See  Legislation  on  page  6 
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Legislation  continued  from  page  5 
■  The  senior  judge  work  certifica- 
tion procedures  of  28  U.S.C.  §371(0 
was  revised  so  that  justices  and 
judges  who  are  not  certified  in 
one  year  may  perform  work  in  a 
subsequent  year,  then  attribute 
the  subsequent  work  to  the  earlier 
year  in  order  to  satisfy  the 
certification  requirement. 

■  Trial  of  certain  classes  of  petty 
offense  cases  by  a  magistrate 
judge,  without  the  consent  of  the 
defendant  was  allowed;  also, 
appeals  to  civil  cases  tried  by 
magistrate  judges  will  be  heard 
only  by  appeals  courts. 

Subject  to  the  availability  of 
appropriated  funds,  appointment 
of  sign  language  interpreters  to 
provide  services  to  a  party, 
witness,  or  other  participant  in  a 
judicial  proceeding  is  allowed  if 
the  presiding  judicial  officer 
determines  that  such  individual 
suffers  from  a  hearing  impair- 
ment. 

I  Awards  of  costs,  including 
attorney's  fees  and  injunctive 
relief,  against  a  federal  officer  or 
agency  acting  in  an  official 
capacity  was  prohibited. 


The  AO  was  authorized  to 
prescribe  interpreter  performance 
examination  fees.  If  the  AO  finds 
it  necessary  to  develop  and 
administer  criterion-referenced 
performance  examinations  for 
purposes  of  certification,  the 
director  may  prescribe  for  each 
examination  a  uniform  fee  for 
applicants  to  take  such  exam. 

i  The  system  was  changed  for 
selecting  the  chief  judge  of  the 
Court  of  International  Trade  to 
conform  to  the  modified  seniority 
system  applicable  to  every  other 
Article  III  court. 


I  The  Special  Court,  Regional  Rail 
Reorganization  Act  of  1973,  was 
abolished  90  days  after  the 
enactment  of  the  Federal  Courts 
Improvement  Act  of  1996. 

■  The  Civil  Justice  Expense  and 
Delay  Reduction  reporting 
requirement  on  Demonstration 
and  Pilot  Programs  was  extended 
from  December  31, 1996,  to  June 
30,  1997. 

■  Places  of  holding  court  were 
added  in  the  District  of  Utah  and 
in  the  Southern  District  of  New 
York. 

■  District  judges  in  the  Southern 
and  Eastern  Districts  of  New 
York  will  be  allowed  to  reside 
within  20  miles  of  the  district  to 
which  they  are  appointed. 

In  addition  to  the  section  140 
provision,  also  dropped  from  the 
bill  were 

■  parties'  consent  to  a  bankruptcy 
judge's  findings  and  conclusions 
of  law; 

■  authorization  for  judicial  officers 
to  carry  firearms; 

■  the  Sunshine  in  Litigation  Act  of 
1996  added  by  Senator  Herb  Kohl 
(D-WI),  amending  Rule  26(c)  of 
the  Federal  Rules  of  Civil  Proce- 
dure, to  limit  the  use  of  protective 
orders  and  the  sealing  of  cases  in 
civil  actions; 

■  reauthorization  of  the  State 
Justice  Institute; 

■  the  expansion  of  authority  for 
bankruptcy  administrators.  £*^ 


Uphill  Fight  Brings 
Courts  Bill  Home 


*\ 


The  Federal  Courts 
Improvement  Act  spent  more 
than  two  weeks  on  a  roller  coaster 
that  would  be  the  envy  of  any 
amusement  park  in  America.  At 
times  the  bill  seemed  to  coast 
along,  assured  of  easy  passage, 
only  to  encounter  an  unexpected 
curve.  Then  it  would  travel  an 
arduous  uphill  trip,  often  fol- 
lowed by  a  sharp  turn  to  either 
the  right  or  left.  For  two  weeks 
every  day,  and  sometimes  every 
hour,  brought  new  and  unex- 
pected forks  in  the  road.  There 
were  hair-pin  curves,  apparent  u- 
turns,  and  even  occasional  dead 
ends.  Finally,  minutes  before 
reaching  the  finish  line,  a  cadre  of 
federal  judges,  joined  by  Adminis- 
trative Office  Director  Leonidas 
Ralph  Mecham  and  Assistant 
Director  Mike  Blommer  and  his 
legislative  affairs  staff,  steered  the 
roller  coaster  safely  home. 

"The  trip  traveled  by  our  courts 
improvement  bill  was  not  for  the 
faint  of  heart,"  said  Mecham. 
"Unfortunately,  as  time  went  on, 
some  provisions  were  dropped 
from  the  bill.  But  in  the  end,  we 
have  a  measure  that  contains  33 
items  that  will  help  improve  the 
administration  of  our  court 
system." 

At  first,  it  seemed  as  though 
debate  on  a  bill  to  reauthorize  the 
Federal  Aviation  Commission 
would  tie-up  the  Senate  until 
adjournment.  When  an  agreement 
was  reached,  other  roadblocks 
arose.  At  one  time  a  hold  pre- 
vented consideration  of  any  bills 
that  had  been  reported  out  by  the 
Senate  Judiciary  Committee.  At 
another  time,  the  improvements 
bill  was  held  hostage  over  issues 
relating  to  judgeships.  As  prob- 
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ms  arose,  judges  stood  ready  to 
ntact  senators.  Judges  from 
isconsin,  Alabama,  Louisiana, 
inois,  Missouri,  and  South 
ikota  played  pivotal  roles  in 
eping  the  bill  alive. 
As  each  hold  was  removed, 
ne  became  the  bill's  primary 
[versary.  Could  the  improve- 
ents  legislation  clear  both 
(uses  before  adjournment?  It 
on  became  evident  that  the  only 
ay  to  accomplish  this  was  on  the 
lanimous  consent  calendar, 
Kich  does  not  require  a  vote  of 
e  members  present.  However, 
is  required  approach  also 
suited  in  the  deletion  of  some 
o visions  previously  in  the  bill. 
[  particular  note  was  the  lan- 
lage  that  would  have  repealed 
ction  140,  which  required 
firmative  congressional  action 
fore  judges  can  receive  a  pay 
ise.  If  time  had  been  available  to 
t  a  House-Senate  conference  on 
e  bill,  the  repeal  likely  would 
ive  cleared  both  houses.  The 
peated  holds  made  it  impossible. 
Shortly  before  adjournment,  a 
!w  version  of  the  improvements 
11  was  introduced  in  the  House 
H.R.  4314.  This  compromise 
easure  became  the  substitute 
xt  in  S.  1887.  In  the  end,  S.  1887, 
e  Federal  Courts  Improvement 
:t,  passed  the  Senate  about  a 
ilf-hour  before  it  adjourned  sine 
e.  The  House  approved  the  bill 
e  following  day,  just  minutes 
if  ore  it  adjourned. 
"It  would  take  a  certified 
rtographer  to  track  the  trip 
aveled  by  our  courts  improve- 
ent  bill,"  Mecham  said.  "Each 
ne  a  roadblock  arose,  there 
ere  judges  standing  by  willing 
help  clear  the  way.  The  final 
tactment  of  this  meaningful 
gislation  is  a  tribute  to  the  entire 
dicial  branch  and  to  our  friends 
Congress." 


Judges  Denied  COLA  for  Fourth  Year 


The  second  session  of  the  104th 
Congress  failed  to  produce  an 
Employment  Cost  Index  (ECI) 
adjustment  for  congressional 
members,  top  officials  of  the  Execu- 
tive branch,  and  federal  judges. 
Indeed,  section  637  of  H.R.  3610,  the 
Department  of  Defense  Appropria- 
tions Act  of  1997,  contains  a  provi- 
sion that  denies  top  government 
officials  a  modest  2.3  percent  ECI 
adjustment.  As  a  result,  and  despite 
the  efforts  of  the  Judicial  Conference 
and  its  committees,  judges'  associa- 
tions, and  the  Administrative  Office, 
judges  will  be  deprived  of  a  cost-of- 
living  adjustment  for  a  fourth 
consecutive  year. 


When  it  was  introduced  earlier 
this  summer,  the  House  Commerce, 
Justice,  State,  the  Judiciary  and 
Related  Agencies  appropriations  bill 
contained  funding  for  a  judges'  ECI 
adjustment.  However,  the  House 
overwhelmingly  approved  an 
amendment  to  the  bill  denying 
congressional  members,  executive 
branch  officials,  and  judges  an  ECI 
adjustment. 

In  late  July,  AO  Director  Leonidas 
Ralph  Mecham  wrote  to  Senator 
Richard  Shelby  (R-AL),  the  chair  of 
the  Subcommittee  on  Treasury, 
Postal  Service,  and  General  Govern- 

See  COLA  on  page  9 


Judicial  Branch  Funding 

Dollars  in  thousands 


FY  1996 

Enacted 

Appropriations 

FY  1997 

Appropriations 

Conference 

Change 

FY  1996  to 

FY  1997 

Supreme  Court 

$29,147 

$29,957 

$810 

Court  of  Appeals  for  Federal  Circuit 

14,288 

15,013 

725 

Court  of  International  Trade 

10,859 

11,114 

255 

Court  of  Appeals,  District  Courts, 
&  Other  Judicial  Services 

Salaries  and  Expenses 

2,447,590 

2,574,889 

127,299 

Defender  Services 

282,768 

325,111 

42,343 

Fees  of  Jurors 

59,028 

67,000 

7,972 

Court  Security 

102,000 

131,000 

29,000 

Administrative  Office 

47,500 

49,450 

1,950 

Federal  Judicial  Center 

17,914 

17,495 

(419) 

Judiciary  Trust  Funds 

32,900 

30,200 

(2,700) 

Sentencing  Commission 

8,500 

8,490 

(10) 

Total  Judiciary 

$3,052,494 

$3,259,719 

$207,225 

The  Third  Branch    m   October  1996 
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JUDICIAL    MILESTONES 


Appointed:  W.  Craig  Broadwater,  as 

U.S.  District  Judge,  U.S.  District 
Court  for  the  Northern  District  of 
West  Virginia,  September  3. 

Appointed:  James  Parker  Jones,  as 

U.S.  District  Judge,  U.S.  District 
Court  for  the  Western  District  of 
Virginia,  August  30. 

Appointed:  Nanette  K.  Laughrey,  as 

U.S.  District  Judge,  U.S.  District 
Court  for  the  Western  District  of 
Missouri,  August  26. 

Appointed:  Donald  W.  Molloy,  as 
U.S.  District  Judge,  U.S.  District 
Court  for  the  District  of  Montana, 

August  16. 

Appointed:  L.  Stuart  Piatt,  as  U.S. 
Magistrate  Judge,  U.S.  District  Court 
for  the  Western  District  of  Texas, 
September  11. 

Appointed:  Dorina  Ramos,  as  U.S. 
Magistrate  Judge,  U.S.  District  Court 
for  the  Southern  District  of  Texas, 
August  26. 

Appointed:  Edmund  A.  Sargus,  Jr., 

as  U.S.  District  Judge,  U.S.  District 
Court  for  the  Southern  District  of 
Ohio,  August  23. 

Elevated:  Magistrate  Judge  Joan  B. 
Gottschall,  to  U.S.  District  Judge, 
U.S.  District  Court  for  the  Northern 
District  of  Illinois,  September  3. 

Elevated:  Judge  Boyce  F.  Martin,  Jr., 

to  Chief  Judge,  U.S.  Court  of  Appeals 
for  the  Sixth  Circuit,  succeeding 
Chief  Judge  Gilbert  S.  Merritt, 
October  1. 


Elevated:  Bankruptcy  Judge  Mark 
B.  McFeeley,  to  Chief  Bankruptcy 
Judge,  U.S.  Bankruptcy  Court  for 
the  District  of  New  Mexico,  suc- 
ceeding Chief  Bankruptcy  Judge 
Stewart  Rose,  September  3. 

Elevated:  Judge  Michael  Burrage, 

to  Chief  Judge,  U.S.  District  Court 
for  the  Eastern  District  of  Okla- 
homa, succeeding  Chief  Judge 
Frank  H.  Seay,  October  1. 

Elevated:  Bankruptcy  Judge 
Donald  R.  Sharp,  to  Chief  Bank- 
ruptcy Judge,  U.S.  Bankruptcy 
Court  for  the  Eastern  District  of 
Texas,  September  1 . 

Elevated:  Judge  Joseph  W. 
Hatchett,  to  Chief  Judge,  U.S.  Court 
of  Appeals  for  the  Eleventh  Circuit, 
succeeding  Chief  Judge  Gerald 
Tjoflat,  October  1. 

Senior  Status:  Judge  James  L. 
Buckley,  U.S.  Court  of  Appeals  for 
the  D.C.  Circuit,  August  31. 

Senior  Status:  Judge  Robert  M. 
Takasugi,  U.S.  District  Court  for 
the  Central  District  of  California, 
September  30. 

Senior  Status:  Judge  Nicholas 
Tsoucalas,  U.S.  Court  of  Interna- 
tional Trade,  September  30. 

Retired:  Bankruptcy  Judge  Robert 
John  Hall,  U.S.  District  Court  for 
the  Eastern  District  of  New  York, 
September  3. 

Retired:  Judge  George  La  Plata, 

U.S.  District  Court  for  the  Eastern 
District  of  Michigan,  August  3. 


rUli   I  lit  ntuUriU.  .  .  "Today,  our  system  of  civil  justice  faces  one  of 
the  greatest  tests  in  its  long  history.  The  very  foundation  of  our  civil  justice 
system  and  more  than  500  years  of  the  development  of  common  law  are 
under  attack,  including  the  right  of  trial  by  jury.  We  must  continue  to  face 
these  assaults  by  improving  the  administration  of  justice  and  maintaining  its 
historic  role  in  protecting  the  weak  and  disadvantaged." 

—Senator  Howell  I    Heflin,  Congressional  Record,  September  25,  1996 
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OLA  continued  from  pnge  7 
lent  Appropriations,  as  well  as 
banking  Minority  Member,  Senator 
ob  Kerrey  (D-NE),  urging  that  a 
>av  adjustment  for  judges  be 
pproved.  A  similar  letter  also  was 
ent  to  Senator  Mark  Hatfield  (R- 
)R),  chair  of  the  Committee  on 
appropriations,  and  Ranking 
Minority  Member,  Senator  Robert 
lyrd  (D-WV).  The  Senate  reported 
ut  the  appropriations  bill  without  a 
irovision  blocking  an  ECI  adjust- 
nent  for  top  government  officials, 
icluding  judges.  Although  Senator 
esse  Helms  (R-NC)  later  offered  an 
mendment  on  behalf  of  Senator 
red  Thompson  (R-TN)  that  would 
lave  denied  an  ECI  adjustment  to 
ongressional  members  and  cabinet 
ifhcials,  the  amendment  would  not 


have  blocked  an  ECI  adjustment  for 
judges. 

As  the  104th  Congress  wound 
down,  the  House  packaged  an 
omnibus  appropriations  bill  into  the 
Defense  Appropriations  Conference 
Report.  This  bill  included  an  amend- 
ment denying  congressional  mem- 
bers, executive  branch  officials,  and 
judges  an  ECI  adjustment  for  1997. 
The  House  passed  the  bill  and  sent  it 
to  the  Senate,  which  accepted  the 
House  provision  in  conference. 

Proceeding  on  a  different  track 
was  S.  1344,  which  was  introduced 
in  October  1995  by  Senator  Howell 
T.  Heflin  (D-AL.).  It  would  sever  the 
linkage  between  judges'  salaries  and 
the  salaries  of  members  of  Congress 
and  Executive  Schedule  personnel, 
and  repeal  section  140  of  P.L.  97-92, 


which  provides  that  no  salary 
increase  shall  be  administered  to 
judges  in  the  absence  of  specific 
legislative  action.  In  sum,  this  legisla- 
tion would  provide  that  judges'  salaries 
would  be  adjusted  automatically  on  an 
annual  basis,  assuming  economic 
conditions  so  justified. 

Shortly  after  Heflin  introduced  S. 
1344,  Representatives  Roger  F. 
Wicker  (R-MS),  Frederick  K. 
Heineman  (R-NC),  and  Eva  M. 
Clayton  (D-NC)  sponsored  similar 
legislation,  H.R.  2701. 

The  Judiciary  as  well  as  the 
judges'  associations  strongly  urged 
Congress  to  support  S.  1344  and 
H.R.  2701.  However,  hearings  were 
never  held  on  the  bills,  and  they 
failed  to  clear  the  respective  Judi- 
ciary subcommittees.  ^«^ 


Associate  Director  Lee  Elected  NAPA  Fellow 


Clarence  A.  (Pete)  Lee  Jr.,  associ- 
ite  director  for  management  and 
)perations  at  the  Administrative 
Office,  has  been  elected  to  the 
National  Academy  of  Public  Ad- 
ninistration  (NAPA).  Lee,  who 
>ecomes  one  of  350  NAPA  fellows, 
s  responsible  for  coordinating 
iupport  and  management  activities 
or  the  federal  Judiciary.  "Pete  Lee 
las  a  wealth  of  experience  and  has 
distinguished  himself  over  a  29-year 
rareer  in  public  service  in  both  the 
executive  and  judicial  branches  of 
ederal  government,"  said  AO 
director  Leonidas  Ralph  Mecham, 
who  is  the  only  other  NAPA  fellow  in  the  Judiciary, 
valuable  contributor  to  the  academy's  work." 

NAPA  is  an  independent,  nonpartisan,  nonprofit  organization  that  assists 
federal,  state,  and  local  governments  in  improving  their  performance.  Its 
members  include  current  and  former  cabinet  officers,  members  of  Congress, 
governors,  mayors,  legislators,  diplomats,  jurists,  business  executives,  public 
managers,  and  scholars. 


T  know  he  will  be  a 


Applicants  Invited  tor 
1997-98  Judicial 
Fellows  Program 

The  Judicial  Fellows  Commission 
invites  applications  for  the  1997-98 
Judicial  Fellows  Program. 

Up  to  four  Fellows  will  be  chosen 
to  spend  a  year,  beginning  in  late 
August  or  early  September  1997,  in 
Washington,  D.C.,  at  the  Supreme 
Court,  the  Federal  Judicial  Center, 
the  Administrative  Office,  or  the 
U.S.  Sentencing  Commission. 

Information  about  the  Judicial 
Fellows  Program  and  application 
procedure  is  available  upon  request 
from  Vanessa  M.  Yarnall,  Adminis- 
trative Director,  Judicial  Fellows 
Program,  Supreme  Court  of  the 
United  States,  Room  5,  Washington, 
D.C.  20543.  Telephone:  (202)  479- 
3415.  The  application  deadline  is 
November  15,  1996. 
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"Bar  Association  of 
the  Federal  Courts" 
Leader  Looks  Ahead 


Marvin  H.  Morse  is  the  immediate  past 
president  of  the  Federal  Bar  Association.  He 
is  an  administrative  law  judge  in  the 
Executive  Office  of  Immigration  Review  at 
the  Department  of  Justice. 

Q.  The  Federal  Bar  Association 
•  (FBA)  calls  itself  the  "bar 
association  of  the  federal  courts." 
How  does  this  describe  the  mission 
of  the  FBA  and  its  membership? 

A.  The  FBA's  constitution 
•  includes  a  mission  state- 
ment, which  is  to  advance  the 
science  of  jurisprudence,  and  to 
promote  the  welfare,  interests, 
education,  professional  growth  and 
development  of  the  members  of  the 
federal  legal  profession.  This  mis- 
sion is  accomplished  through 
specified  objectives,  the  first  of 
which  is  to  serve  as  the  national 
representative  of  the  federal  legal 
profession. 

The  FBA,  which  celebrated  its 
seventy-fifth  anniversary  last  year, 
initially  was  comprised  of  only 
government  lawyers  and  judges.  We 
now  consider  the  federal  legal 
profession  to  include  federal  judges 
in  all  the  branches,  government 
lawyers  and  those  who  practice 
before  and  have  an  interest  in  the 
federal  courts  and  agencies,  and  all 
lawyers  involved  in  matters  directly 
affected  by  what  happens  in  the 
federal  courts  and  agencies.  FBA 
membership  today  is  84  percent 
private  sector  lawyers.  The  over- 
whelming bulk  are  in  law  firms,  but 
we  also  have  a  healthy  participation 
from  the  corporate  and  academic 


communities. 

FBA  membership  has  for  many 
years  hovered  at  15,000,  making  us 
the  seventh  largest  voluntary  bar 
association  in  the  country.  We  have 
80  active  chapters  in  approximately 
40  states,  varying  in  size  from  a 
handful  of  members  to  the  District 
of  Columbia  chapter's  more  than 
2,000  members. 


Q.  The  FBA  has  supported 
•  many  Judiciary  issues  in  the 
past,  including  delinking  federal 
judges'  pay  from  that  of  members  of 
Congress.  Why  does  the  FBA  see 
this  as  an  important  issue? 


A.  Traditionally,  the  FBA  has 
•  been  a  strong  voice  in 
response  to  the  needs  of  the  federal 
Judiciary.  We  recognize  that  the 
Judiciary  needs  to  be  delinked  from 
congressional  pay  and  from  subordi- 
nation to  the  political  climate  year  to 
year.  Asking  for  a  pay  raise  puts  this 
independent  branch  of  government 
into  the  position  of  the  supplicant.  I 
mention  this  with  some  sensitivity 
because  my  salary  as  a  federal 
administrative  law  judge  is  linked  to 
that  of  the  legislative  branch,  but  the 


FBA  has  arrived  at  its  important 
support  for  the  Judiciary  indepen- 
dent of  that  consideration. 

Federal  judges  should  not  be 
obliged  to  ask  for  special  consider- 
ation when,  for  whatever  political 
reason,  the  Congress  does  not  raise 
its  own  pay.  There  is  a  competitive 
market  for  lawyers'  services  and 
we've  all  seen  experienced  federal 
judges  leave  the  bench  for  private 
practice,  frequently  for  the  reason 
that  their  family  has  been  sacrificing. 
Federal  judges  are  individuals  who 
have  made  a  public  commitment 
and  have  the  education  and  the 
experience  that  is  certainly  worth 
more  than  what  they  are  paid. 


Q.  The  FBA  has  also  been  in 
•   favor  of  legislation  to 
increase  the  number  of  bankruptcy 
judges  and  Article  III  judges.  How 
does  this  issue  affect  your  member- 
ship? 

A.  The  biggest  single  member- 
•  ship  component  of  the  FBA 
is  our  federal  litigation  section,  the 
lawyers  who  are  in  the  courts  and  in 
the  agencies  trying  cases.  We  have 
sections  across  the  many  specialties 
such  as  the  antitrust,  bankruptcy, 
and  immigration  law  sections.  All 
these  folks  have  an  interest  on  behal 
of  their  clients  to  see  their  cases 
move  forward.  And  so  does  the 
public.  Cases  can't  move  without 
judicial  resources. 

We  recognize  that  you  can't  keep 
increasing  the  size  of  the  bench  as 
more  cases  come  in.  You  need  other 
solutions.  For  example,  we're  very 
supportive  of  alternative  dispute 
resolution.  I  was  very  impressed  by 
a  talk  last  month  at  our  annual 
convention  in  Portland  by  the 
former  chief  judge  of  the  Third 
Circuit,  Ruggero  J.  Aldisert.  He 
pointed  out  that  the  caselaod  of  the 
courts  of  appeals  has  increased 
disproportionately  and  in  substan- 
tially larger  numbers  than  in  the 
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listrict  courts.  I  agree  with  him  that 
he  answer  at  the  appellate  level  is 
lot  just  to  add  more  judges.  In 
ontrast,  at  the  district  court  level, 
in  increase  in  the  number  of  judges 
eems  to  be  absolutely  essential. 
Vith  bankruptcy  filings  at  an 
nstoric  high,  an  increase  in  bank- 
uptcy  judgeships  is  necessary. 

What's  really  involved  here  is 
low  much  the  nation  is  willing  to 
>ay  for  due  process.  I  don't  believe 
here  can  be  a  principled  objection  to 
ncreasing  the  number  of  judges  up 
o  some  reasonable  point,  from  time 
o  time. 


Q#  Would  you  like  to  describe 
•  any  specific  FBA-sponsored 
projects  that  have  fostered  positive 
elations  with  the  courts? 

A.  In  a  number  of  districts  we 
•  have  had  great  success  in 
iponsoring  admission  to  practice 
;xercises.  Annually,  for  example,  the 
vlarvland  chapter  hosts  a  reception 
vhere  the  district  court  and  fourth 
ircuit  law  clerks  are  admitted  to 
practice  in  federal  court.  I  had  the 
;reat  privilege  earlier  this  summer 
)f  participating  with  Judge  Louis  H. 
'ollak  of  the  Eastern  District  of 
■'ennsylvania  who  conducted,  in 
:onjunction  with  the  FBA  chapter,  a 
;\vearing-in  ceremony  for  admittees 
:o  that  court. 

In  several  districts,  the  FBA 
participates  in  developing  bench 
x>oks  and  local  rules  manuals  for 
awyers.  As  to  ethics,  civility,  and 
professionalism,  FBA  leadership 
was  instrumental  in  organizing  the 
Federal  American  Inn  of  Court  in 
:he  District  of  Columbia. 

But  the  paramount  issue  is 
udicial  independence.  My 
President's  Message  in  the  June  1996 
issue  of  the  FBA  magazine,  The 
Federal  Lawyer,  responded  to  politi- 
cal rhetoric  critical  of  a  judge's 
specific  decision  and  calling  for  the 
judge's  impeachment  or  resignation. 


An  Article  III  judge's  lifetime 
appointment  is  designed  not  for  the 
benefit  of  the  incumbent  but  to 
protect  decision-making  indepen- 
dence, so  judicial  decisions  will  not 
be  susceptible  to  political  winds  of 
change.  Hostility  to  judicial  inde- 
pendence is  a  sad  reflection  on  the 
lack  of  civic  understanding  of  the 
role  of  the  Judiciary. 

I  have  suggested  that  each  FBA 
chapter  establish  lawyers  commit- 
tees for  effective  assistance.  Attacks 
on  judges  for  unpopular  decisions 
can  be  well  intentioned.  But  if  they 
are  more  than  a  criticism  on  the 
merits  and  impugn  the  integrity  of 
the  decision-maker,  the  organized 
bar  should  act  decisively  in  re- 
sponse. After  all,  the  courts  are 
where  the  problems  of  our  society 


Administrative  Office  to  confirm 
our  willingness  to  become  even 
more  involved. 


Q.  In  the  budget  battles  last 
•  year,  the  FBA  was  outspo- 
ken in  its  support  of  the  Judiciary's 
funding.  What  concerned  you  most 
about  this  funding  impasse? 

A.  What  concerned  us  was  the 
•  threat  to  the  ongoing  effi- 
ciency and  integrity  of  the  courts 
and  the  executive  branch.  As  the 
Judiciary  was  running  out  of  money, 
the  Chief  Justice  was  rightly 
outspoken  about  the  threat  to  court 
operations.  The  justice  system  in  this 
country,  now  more  than  ever,  needs 
support. 


We  recognize  that  the  Judiciary  needs  to  be  delinked  from 
congressional  pay  and  from  subordination  to  the  political 
climate  year  to  year. 


are  resolved,  and  the  courts  are  not 
equipped  to  speak  out  on  their  own 
behalf.  There's  no  higher  calling  for 
the  organized  bar  than  to  represent 
the  principle  of  judicial  indepen- 
dence free  from  political  interfer- 
ence. 


Q.  How  would  you  character- 
•  ize  the  FBA's  relationship 
with  the  Judicial  Conference? 

A.  The  FBA  and  the  Judicial 
•  Conference  have  evolved  a 
close  working  relationship.  Our 
Judiciary  division,  of  which  I  am  a 
former  chair,  is  the  principal  focus 
for  matters  of  concern  to  the  Judi- 
ciary. But  our  greatest  interaction  is 
through  the  chapters,  where  we 
have  the  opportunity  to  work  with 
district  and  circuit  courts.  Most 
recently,  the  FBA's  immediate  past 
president,  the  president-elect,  and  I 
met  in  July  with  the  director  of  the 


Q#  With  the  conclusion  of  the 
•  FBA's  recent  annual  meet- 
ing, do  you  see  any  changes  in  the 
direction  of  the  FBA? 

A.  At  our  annual  meeting,  the 
•  FBA's  National  Council 
authorized  an  amendment  to  the 
constitution  to  establish  a  govern- 
ment relations  committee,  to  be 
submitted  to  the  membership  at 
large.  An  initial  issues  agenda, 
consistent  with  policy  positions 
already  adopted  by  the  FBA,  was 
approved  that  includes  advancing 
the  support  of  the  federal  Judiciary. 
We  also  are  funding  a  consultant  to 
help  us  better  identify  and  improve 
government  relations.  We're  not 
going  to  take  on  solving  the 
multibillion  dollar  deficit,  but 
hopefully  we  can  improve  our 
efficiency  in  playing  a  role  on  issues 
of  concern  to  the  branches  of  gov- 
ernment generally  and  on  the 
Judiciary,  specifically.  £-^ 
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Seated:  (LtoR)  Chief  Judge  Juan  R.  Torruella  (1st  Cir.);  Chief  Judge  Jon  O.  Newman  (2nd  Cir.);  Chief  Judge  Dolores  K.  Sloviter  (3rd.  Cir.); 
Chief  Judge  J.  Harvie  Wilkinson  III  (4th  Cir.);  Chief  Justice  William  H.  Rehnquist;  Chief  Judge  Henry  A.  Politz  (5th  Cir.);  Chief  Judge  Gilbert  S. 
Merritt  (6th  Cir.);  Judge  Joel  M.  Flaum  (7th  Cir.);  Chief  Judge  Richard  S.  Arnold  (8th  Cir.). 

Standing,  Second  Row:  Chief  Judge  Joseph  L.  Tauro  (D.  Mass.);  Judge  W.  Earl  Britt  (E.D.  NO;  Chief  Judge  Wm.  Matthew  Byrne,  Jr.  (CD. 
Cat);  Chief  Judge  Glenn  L.  Archer,  Jr.  (Fed.  Cir.);  Chief  Judge  Procter  R.  Hug,  Jr.  (9th  Cir.);  Chief  Judge  Gerald  B.  Tjoflat  (11th  Cir.);  Chief 
Judge  Harry  T.  Edwards  (D.C.Cir.);  Chief  Judge  Sephanie  K.  Seymour  (10th  Cir.);  Judge  Donald  E.  O'Brien  (N.D.  Iowa);  Judge  Clarence  A. 
Brimmer  (D.  Wyo.). 

Standing,  Third  Row:  Chief  Judge  William  H.  Barbour,  Jr.(S.  D.  Miss.);  Chief  Judge  Peter  C  Dorsey  (D.  Conn.);  Judge  S.  Arthur  Spiegel  (S.D. 
Ohio);  Chief  Judge  Edward  N.  Cahn  (E.  D.  Pa.);  Chief  Judge  Michael  M.  Mihm  (CD.  111.);  Judge  Wm.  Terrell  Hodges  (M.D.  Ha.);  Chief  Judge 
John  G.  Penn  (D.D.C.);  Chief  Judge  Dominick  L.  DiCarlo  (Int'l  Trade);  Leonidas  Ralph  Mecham,  Dir.,  AOUSC. 
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Legislation  From  Second  Session  oi  Congress 
Will  Have  Lasting  Impact  on  Judiciary 


The  second  session  of  the  104th 
Congress,  which  ended  early  last 
month,  brought  to  a  close  a  memo- 
rable and  busy  Congress,  which 
began  with  the  unfurling  of  the 
Contract  with  America  and  ended 
32  days  before  the  presidential 
election.  While  the  number  of  days 
both  houses  were  in  session  and  the 
roll  call  votes  tallied  were  fewer 
than  in  the  first  session,  there  was 


much  legislative  activity  of  interest 
to  the  Judiciary.  Topping  the  list  was 
the  Federal  Courts  Improvement 
Act  of  1996,  which  was  signed  into 
law  as  P.L.  104-317  and  will  impact 
positively  on  court  operations  and 
administration.  (See  TTB,  Oct.  1996.) 
This  issue  of  The  Third  Branch  high- 
lights major  bills  that  were  consid- 
ered and  in  many  cases  enacted  into 
law  during  the  second  session,  and 
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Pace  of  Confirmations  Slows 

Smooth  Moving  Mail  Saves  Millions 

Congress  reduces  courthouse  funds 


takes  a  look  forward  at  some  of  the 
issues  that  may  return  to  the  legisla- 
tive agenda  when  the  105th  Con- 
gress convenes  in  January. 

Antiterrorism  and  Effective  Death  Penalty  Act 

P.L.  104-132  was  signed  into  law 
in  April  1996.  Its  habeas  corpus 
provisions  significantly  change 
procedures  for  state  and  federal 
prisoners,  creating  one-year  dead- 
lines for  filing  habeas  petitions, 
limiting  successive  petitions,  and 
restricting  the  review  of  state 
prisoner  petitions  if  the  claims  were 
adjudicated  on  the  merits  in  the 
state  courts.  The  law  establishes 
special  habeas  corpus  procedures 
for  capital  cases  that,  among  others, 
set  a  180-day  time  frame  for  filing  a 
habeas  petition.  (See  TTB,  May  1996.) 

Other  key  provisions  are 

Mandatory  Victim  Restitution.  This 
provision  requires  a  federal  court  to 
impose  restitution  without  consider- 
ation of  the  defendant's  ability  to 
pay,  or  the  collection  costs  of  the 
Department  of  Justice  and  the 
Judiciary.  (See  TTB  December  1995.) 

Closed  Circuit  Televised  Proceed- 
ings for  Victims  of  Crime.  This  pro- 
vision requires  a  federal  trial  court, 
in  any  criminal  trial  where  the 

See  Congress  on  page  2 
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Congress  continued  from  page  1 
venue  is  changed  out  of  the  state  in 
which  the  case  was  originally 
brought  and  more  than  350  miles 
from  the  location  in  which  those 
proceedings  originally  would  have 
taken  place,  to  order  closed  circuit 
televising  of  the  proceedings  to  the 
original  location,  primarily  to  allow 
victims  and  certain  other  parties  to 
view  the  trial  proceedings.  A  sunset 
mechanism  inactivates  this  provi- 
sion should  the  Judicial  Conference 
make  or  change  rules  allowing  closed 
circuit  televising  of  proceedings. 

Criminal  Alien  Removal.  This  pro- 
vision expanded  the  definition  of  an 
aggravated  felony  for  which  an  alien 
may  be  deported,  and  streamlined 
deportation  of  criminal  aliens  after 
they  serve  their  sentences. 

Representation  Fees  in  Criminal 
Cases.  In  capital  cases,  this  provi- 
sion caps  fees  for  expert  services, 
sets  compensation  for  court-appoint- 
ed attorneys,  and  makes  public  the 
amounts  paid  on  behalf  of  indigent 
defendants  to  defense  counsel  and 
for  expert  and  investigative  services. 

Alien  Terrorist  Removal  Court.  The 
court  was  created  to  conduct  all  pro- 
ceedings, based  on  applications  for 
removal  brought  by  the  Attorney 
General,  to  determine  whether  an 
alien  should  be  removed  from  the 
United  States  on  the  grounds  of  be- 
ing an  alien  terrorist.  (See  TTB,  Sep- 
tember 1996.) 

Prison  Litigation  Retorm  Act 

The  Prison  Litigation  Reform  Act 
was  signed  into  law  in  April  1996  as 
part  of  the  omnibus  1996  budget 
reconciliation  legislation,  P.L.  104- 
134.  The  prisoner  amendments, 
among  other  changes,  limit  prospec- 
tive relief  in  prison  condition  cases, 
require  prisoners  generally  to  pay  a 
full  filing  fee,  limit  the  filing  of 
successive  petitions  in  certain 
circumstances,  restrict  the  entry  of 
prisoner  release  orders,  and  make 


prospective  relief  terminable  in  such 
cases,  unless  the  court  determines 
that  the  relief  meets  certain  findings. 
The  act  also  restricts  the  compensa- 
tion of  special  masters  and  provides 
for  the  payment  of  special  masters 
from  appropriated  funds.  (See  TTB, 
June  1996.) 

The  Line-Item  Veto 

P.L.  104-130,  the  Line-Item  Veto 
Act,  was  signed  into  law  in  April 
1996.  The  act  gives  the  President 
line-item  veto  authority  with  respect 
to  appropriations,  new  direct  spend- 
ing, and  limited  tax  benefits.  The 
law  applies  to  discretionary  funding, 
which  encompasses  the  vast  major- 
ity of  the  Judiciary's  appropriations. 
Only  the  salaries  of  Article  III  judges 
and  bankruptcy  judges  and  retire- 
ment-related programs  currently  are 
classified  as  mandatory  and  would 
not  be  subject  to  a  line-item  veto. 
(See  TTB,  April  1996.) 

Extension  ot  the  U.S.  Parole  Commission 

The  Parole  Commission  Phaseout 
Act  of  1996,  P.L.  104-232,  extends 
the  existence  of  the  U.S.  Parole  Com- 
mission for  five  additional  years  un- 
til 2002.  The  Attorney  General  must 
annually  certify  to  Congress  that 
continuation  of  the  commission  is 
the  most  effective  and  cost-efficient 
manner  for  carrying  out  the 
commission's  functions,  or  propose 
to  Congress  an  alternative  plan  for  a 
transfer  of  those  functions.  (See  TTB, 
July  1996  and  March  1996) 

Sexoal  Misconduct:  Federal  Rules 
ot  Evidence 

As  part  of  P.L.  104-208,  the  omni- 
bus appropriations  bill  of  1997,  the 
Violent  Crime  Control  and  Law  En- 
forcement Act  of  1994  was  amended 
to  clarify  the  effective  date  of  the 
new  Federal  Rules  of  Criminal  Pro- 
cedure 413,  414,  and  415.  These  rules 
concern  the  admissibility  of  evi- 
dence in  federal  sex  offense  trials. 


The  amendment  provides  that  evi- 
dence of  a  defendant's  prior  sexual 
assaults  is  admissible  in  all  federal 
sex  offense  trials  conducted  after  the 
effective  date  (including  cases  that 
were  indicted  before  the  effective 
date)  established  in  the  1994  act. 

Jury  and  Witness  Tampering 

P.L.  104-214  increases  the  penal- 
ties for  jury  or  witness  tampering 
and  for  retaliation  against  a  trial 
witness.  The  new  language  makes 
the  maximum  prison  term  either  the 
current  10  years  or  the  maximum 
term  meted  out  in  the  case  in  which 
the  jury  tampering  or  witness  retal- 
iation occurred,  whichever  is  higher. 

Interstate  Stalking 

As  part  of  the  Department  of  De- 
fense appropriations  bill,  P.L.  104- 
201,  Congress  made  stalking  a  fed- 
eral crime  if  the  offender  crosses 
state  lines  to  stalk  someone.  The  bill 
also  made  stalking  restraining  or- 
ders issued  in  any  state  valid  in  all 
jurisdictions. 

Child  Pornography 

As  part  of  the  omnibus  appro- 
priations bill,  P.L.  104-208,  Congress 
established  a  specific  statutory  defi- 
nition of  child  pornography.  Under 
this  section,  any  visual  depiction, 
produced  by  any  means,  including 
electronically  by  computer,  of  sexu- 
ally explicit  conduct  will  be  classi- 
fied as  child  pornography  if  (a)  its 
production  involved  the  use  of  a  mi 
nor  engaging  in  sexually  explicit 
conduct;  (b)  it  depicts,  or  appears  tc 
depict,  a  minor  engaging  in  sexuall) 
explicit  conduct;  (c)  it  has  been  cre- 
ated, adapted,  or  modified  to  ap- 
pear that  an  identifiable  minor  is  en 
gaging  in  sexually  explicit  conduct; 
or  (d)  it  is  promoted  or  advertised 
as  depicting  a  minor  engaging  in 
sexually  explicit  conduct.  It  in- 
creases the  penalties  for  child  sexua 
exploitation,  child  sexual  abuse,  an( 
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child  pornography  offenses,  particu- 
larly for  repeat  offenders. 

This  section  also  protects  federal, 
state,  and  local  governments,  and 
state  and  local  law  enforcement  offi- 
cials from  the  threat  of  civil  lawsuits 
and  the  awarding  of  damages  as  the 
result  of  searches  and  seizures  made 
in  connection  with  child  pornogra- 
phy investigations  or  prosecutions. 

Illegal  Immigration  Reform 

As  part  of  the  omnibus  appro- 
priations bill  of  1997,  P.L.  104-208, 
Congress  passed  the  Illegal  Immi- 
gration Reform  and  Immigrant  Re- 
sponsibility Act  of  1996.  The  Act  in- 
cludes numerous  changes  designed 
to  curb  illegal  immigration,  includ- 
ing expanded  authority  of  federal 
courts  to  order  deportation  of  crimi- 
nal aliens;  authorization  to  hire  hun- 
dreds of  new  border  patrol  agents, 
ivhich  could  increase  the  number  of 
criminal  immigration  cases  brought 
into  federal  courts;  increased  penal- 
ties for  alien  smuggling  and  fraudu- 
lent use  of  government-issued  docu- 
ments; and  new  penalties  for  the 
preparation  of  false  documents  and 
for  false  claim  to  U.S.  citizenship. 

Cuban  Liberty  and  Democratic  Solidarity  Act 

P.L.  104-114  creates  a  civil  cause 
of  action  in  federal  court  and  pro- 
vides that  any  person  who  know- 
ingly and  intentionally  "traffics"  in 
property  that  has  been  confiscated 
by  the  Cuban  government  shall  be 
liable  to  the  U.S.  national  who  owns 
the  claim  to  such  property.  (See 
TTB,  March  1996.) 


Diese  May  Return  in  the  105th 

Some  legislation  continued  to 
move  through  Congress  right  up  to 
the  final  hours,  but  then  failed  to 
pass  as  either  separate  bills  or  as 
provisions  of  larger  omnibus  bills. 
Whether  held  in  committee  or  lan- 
guishing on  the  House  or  Senate 


Pace  of  Confirmations  Slows  in  Second  Session 

During  the  second  session  of  the  104th  Congress  there  were  17 
judges  confirmed,  bringing  the  total  appointed  by  President  Clinton  to 
204.  When  Congress  adjourned  sine  die  there  were  seven  nominees 
who  had  been  reported  out  by  the  Senate  Judiciary  Committee  and 
were  awaiting  floor  action;  six  nominees  who  had  hearings  and  were 
awaiting  a  committee  vote;  and  15  nominees  who  had  not  had  a  hear- 
ing. 

The  104th  Congress  failed  to  act  on  the  Judicial  Conference's  request 
for  new  judgeships.  The  Conference  has  transmitted  a  draft  bill  that 
would  create  20  new  temporary  judgeships  for  the  courts  of  appeals 
and  18  permanent  and  five  temporary  judgeships  for  the  district  courts. 
The  Conference  also  has  asked  Congress  to  convert  five  existing  tem- 
porary judgeships  to  permanent  status  and  to  extend  the  expiration 
date  for  six  temporary  judgeships  for  years  beyond  the  current  expira- 
tion date. 

H..R.  2604,  a  bill  that  would  create  11  new  bankruptcy  judgeships, 
was  introduced  in  the  House  and  voted  out  of  the  House  Judiciary 
Committee.  The  legislation  did  not  pass  the  full  House  or  Senate  due  to 
concern  over  the  use  and  allocation  of  current  judicial  resources.  Chief 
Judge  Paul  A  Magnuson  (D.  MN),  chair  of  the  Committee  on  the  Ad- 
ministration of  the  Bankruptcy  System,  testified  on  behalf  of  the  Con- 
ference at  House  and  Senate  hearings  on  the  bill.   ^-^ 


floor  without  a  vote,  the  following 
bills  were  of  sufficiently  wide- 
spread interest  to  indicate  they  may 
return  in  the  105th  Congress — al- 
though with  different  names,  bill 
numbers,  and  perhaps,  sponsors. 

Judicial  Compensation 

The  104th  Congress  failed  to  pro- 
duce an  Employment  Cost  Index 
(ECI)  adjustment  for  judges,  as  well 
as  members  of  Congress  and  top  ex- 
ecutive and  judicial  branch  officials. 
Section  637  of  H.R.  3610,  the  Depart- 
ment of  Defense  Appropriations  Act 
of  1997,  contains  a  provision  that  de- 
nies top  government  officials  the  2.3 
percent  ECI  due  to  rank-and-file 
government  employees.  The  Federal 
Courts  Improvement  Act,  S.  1887,  as 
approved  by  the  Senate  Judiciary 
Committee,  contained  a  provision  to 
repeal  section  140  of  P.L.  97-92.  Al- 
though the  House  version  of  the  bill 
did  not  contain  the  same  provision, 


it  was  expected  that  it  would  be  ac- 
cepted by  conferees.  When  the  bill 
experienced  a  series  of  delays  and 
holds  during  the  last  two  weeks  of 
the  session,  the  House  passed  its 
version  of  the  bill  and  a  conference 
never  occurred. 


The  Senate  passed  S.  1005,  the 
Public  Buildings  Reform  Act  of  1996. 
The  chairman  of  the  House  Public 
Buildings  Subcommittee  announced 
his  intention  to  introduce  his  own 
version  of  this  bill,  but  Congress  ad- 
journed before  the  bill  was  intro- 
duced. The  Senate  bill  would  have 
required  the  General  Services  Ad- 
ministration to  prioritize  public 
building  projects  in  three-year  peri- 
ods and  develop  design  guidelines 
and  standards  for  federal  courts. 
(See  TTB,  June  1996.)  A  House  bill  is 
expected  to  require  a  prioritized  list 
See  Congress  on  page  4 
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Congress  continued  from  page  3 
of  courthouse  projects,  courtroom 
use  studies  with  each  project  request, 
notification  of  Congress  when  devia- 
tions from  design  standards  occur, 
and  a  policy  for  sharing  of  court- 
rooms, particularly  by  senior  judges. 

H.R.  3586:  Veterans' Employment 
Opportunities  Act  011996 

The  bill  was  passed  by  the  House 
and  went  to  the  Senate  where  no  ac- 
tion was  taken.  The  bill  would  have 
extended  veterans'  preference  to  ap- 
pointments and  reductions  in  force 
to  the  Judiciary.  Judicial  officers  are 
excepted,  as  are  law  clerks,  or  secre- 
taries to  a  justice  or  judge,  or  ap- 
pointees to  positions  equivalent  to 
those  of  Senior  Executive  Service  po- 
sitions. In  addition,  H.R.  3586  would 
have  required  the  Judicial  Confer- 


ence to  prescribe  procedures  for  al- 
leged violations  of  the  rights. 

Ninth  Circuit  Split 

S.  853,  the  Ninth  Circuit  Court  of 
Appeals  Reorganization  Act  of  1995 
was  introduced  in  the  Senate  and 
hearings  were  held  in  December 
1995.  The  bill  would  have  divided 
the  Ninth  Circuit  into  the  Ninth  and 
Twelfth  Circuits.  A  companion  bill 
also  was  introduced  in  the  House, 
but  the  House  took  no  action.  The 
Senate  subsequently  passed  S.  956, 
which  would  have  created  the  Com- 
mission on  Structural  Alternatives 
for  the  Federal  Courts  of  Appeals.  A 
similar  provision  was  included  in 
the  Commerce,  State,  Justice,  and 
the  Judiciary  appropriations  bill.  Al- 
though funds  were  authorized  for 
creation  of  the  commission,  the  pro- 


Average  Time  Required  to  Fill  Circuit  and  District  Judgeships 
(January  1, 1979-October  4, 1996) 


Year 


Number  of 
Judges  Appointed 


Average  Number  of 
Days  to  Fill  Vacancy 


1979 
1980 
1981 
1982 
1983 
1984 
1985 
1986 
1987 
1988 
1989 
1990 
1991 
1992 
1993 
1994 
1995 
1996 
Average  Per  Year 


135 
64 
41 
47 
32 
43 
84 
44 
43 
41 
15 
55 
56 
66 
28 
101 
55 
20 
54 


292 

424 

469 

342 

315 

199 

366 

409 

428 

424 

742 

443 

368 

505 

804 

777 

570 

483 

464 


vision  creating  the  commission  was 
dropped  before  passage  of  the  legis- 
lation as  part  of  P.L.  104-208.  (See 
TTB,  October  1995.) 

Victims  Rights  Constitutional  Amendment 

House  and  Senate  committees 
considered  a  proposed  amendment 
to  the  Constitution  establishing 
rights  for  crime  victims.  The  Senate 
Judiciary  Committee  held  hearings 
on  S.J.  Res.  52,  and  the  House  Judi- 
ciary Committee  held  hearings  on 
the  companion  resolutions,  H.J.  Res. 
173  and  H.J.  Res.  174.  Among  the 
proposed  rights  were  the  right  to 
notice  of  public  proceedings  relating 
to  the  crime  and  the  right  to  an  op- 
portunity to  be  heard  at  proceed- 
ings. The  rights  would  apply  in  the 
federal  and  state  systems  through- 
out the  criminal,  military,  and  juve- 
nile justice  processes.  Although  the 
Judicial  Conference  has  taken  no  po- 
sition, in  a  letter  sent  to  members  of 
the  Senate  and  House  Judiciary 
committees,  Judge  Maryanne  Trump 
Barry  (D.  N.J.)  urged  a  "careful  re- 
view" of  the  proposed  constitutional 
amendment,  because  it  would  repre- 
sent a  significant  change  in  the  crimi 
nal  justice  system.  The  proposal  for 
a  constitutional  amendment  estab- 
lishing victims'  rights  has  bipartisan 
support  in  Congress  and  has  been 
endorsed  by  the  Clinton  Adminis- 
tration. (See  TTB,  August  1996.) 

Pension  Forfeiture  Act 

S.  1794,  the  Congressional,  Presi- 
dential, and  Judicial  Pension  Forfei- 
ture Act,  would  have  provided  that 
specified  federal  employees,  includ- 
ing Supreme  Court  justices  and  fed- 
eral judges,  who  have  been  con- 
victed of  certain  offenses  such  as 
fraud  and  bribery,  be  prohibited 
from  receiving  any  government  ser- 
vice related  retirement  annuity  or 
pay.  In  Senate  hearings  on  the  bill, 
Judge  S.  Jay  Plager  (Fed.  Cir.)  testi- 
fied on  behalf  of  the  Judicial  Confer 
ence.  The  House  took  no  action.    # 
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Allocating  FY  1997  Judiciary  Resources 


The  Judiciary's  resources  for  fiscal  year  1997  are  allocated  to 
eight  major  areas,  with  the  bulk  supporting  the  courts  of  appeals 
and  district  courts. 


95% 

Courts  of  Appeals, 

District  Courts. 

and  other  judicial  services 


5% 

Supreme  Court 

Courts  of  Appeals  for  the  Federal  Circuit 

Court  of  International  Trade 

Administrative  Office  of  the  U.S.  Courts 

Federal  Judicial  Center 

Payments  to  Judiciary  Trust  Fund 

U.S.  Sentencing  Commission 


Resources  allocated  to  the  courts  are 
broken  down  into  support  for  specific 
programs: 


84% 

Salaries  and  Expenses 


10%  Defender  Services 
4%    Court  Security 
2%    Fees  of  Jurors  and  Commissioners 


The  money  allocated  to  Salaries  and 
Expenses  is  further  divided  with  the 
largest  percentage  going  to  salaries  and 
benefits  of  supporting  court  personnel. 


53% 

Salaries  and  Benefits 
of  Supporting  Personnel 


Space  and  Facilities  (primarily  rent  to  GSA) 
Salaries  and  Benefits  of  Judges 
Operating  Expenses 
Automation  and  Technology 
Other  Programs  and  Reserves 
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Special  Railroad 
Court  to  Close  Doors 

With  President  Clinton's  signing 
of  P.L.  104-317,  the  Federal  Courts 
Improvement  Act,  the  courts  gained 
substantive  benefits  in  administra- 
tive, financial,  jurisdictional,  and 
personnel  management.  But,  as  part 
of  that  act,  90  days  after  the  signing 
of  the  bill,  the  federal  Judiciary  will 
no  longer  include  the  Special  Court 
formed  under  the  Regional  Rail 
Reorganization  Act  of  1973. 

In  March  1996,  the  Judicial 
Conference  adopted  a  recommenda- 
tion from  its  Committee  on  Federal- 
State  Jurisdiction  that  the  special 
court  be  dissolved  and  the  court's 
jurisdiction  transferred  to  the  U.S. 
District  Court  for  the  District  of 
Columbia.  The  recently  signed 
Federal  Courts  Improvement  Act 
carries  out  that  recommendation. 
Said  Federal-State  Jurisdiction 
Committee  Chair  Judge  Stephen  H. 
Anderson  (10th  Cir.),  "During  the 
past  decade,  the  court's  workload 
has  declined  significantly,  and  its 
docket  now  consists  of  less  than  10 
cases.  The  history  of  the  court  has 
been  one  of  unparalleled  dedication 
by  the  judges  charged  with  adminis- 
tering its  jurisdiction.  All  in  the 
Judiciary  recognize  this  significant 
contribution.  The  committee  be- 
lieves that  a  separate  court  in  this 
area  is  neither  necessary  nor  cost- 
effective,  particularly  in  light  of  the 
current  budgetary  climate.  Never- 
theless, the  special  court's  judges 
should  be  commended  for  their 
stewardship  in  this  difficult  legal 
area." 

Clerk  of  Court  Nancy  Mayer- 
Whittington  (D.  D.C.)  foresees  an 
easy  transition.  "I'm  also  clerk  for 
the  special  court,"  said  Mayer- 
Whittington,  "and  the  records  are 
already  here  at  the  court.  The 
special  court  will  meet  in  a  few 
weeks  to  discuss  the  transition,  but  ] 


Senior  Judge  John  Minor  Wisdom  (5th  Cir.)  has  served  since  1986  as  presiding  judge  of  the 
Special  Court  formed  under  the  Regional  Rail  Reorganization  Act  of  1973. 


don't  anticipate  a  significant  change 
in  the  way  we  handle  cases." 

The  special  court  was  established 
by  Congress  to  oversee  the  reorgani- 
zation of  eight  major  Northeast  and 
Midwest  railroads  filing  for  bank- 
ruptcy. During  the  mid-1970s,  Judge 
John  Minor  Wisdom  (5th  Cir.)  was 
chair  of  the  Judicial  Panel  on  Multi- 
District  Litigation,  which  was 
statutorily  charged  with  the  selec- 
tion of  judges  for  the  court.  The 
special  court's  first  chief  judge  was 
Judge  Henry  Jacob  Friendly  (2nd 
Cir.),  whom  Wisdom  described  as 
"a  man  many  people  considered  to 
be  one  of  the  most  outstanding 
judges  in  the  U.S."  In  1975,  Wisdom 
was  designated  a  member  of  the 
special  court  and,  after  Friendly 
stepped  down  in  1986,  he  became 
the  court's  presiding  judge.  "At  the 
time  there  was  genuine  concern 
about  how  badly  the  railroads  were 
doing,"  said  Wisdom.  "There  were 
some  extremely  complicated  cases, 
some  constitutional  cases,  and 
questions  of  interpreting  the  law. 


Our  court's  prime  contribution  was 
to  interpret  the  law  in  the  interest  of 
establishing  a  federal  jurisdiction." 

The  court  had  powers  to  approve 
a  new  rail  system  plan,  review  and 
approve  property  conveyances, 
determine  appropriate  compensa- 
tion, and  make  other  consequential 
findings  and  determinations.  Origi- 
nally composed  of  three  judges 
drawn  from  other  Article  III  courts, 
the  court  expanded  to  six  judges 
during  the  1980s.  Its  jurisdiction  also 
expanded  at  that  time  to  include  a 
subsequent  rail  reorganization  and 
the  privatization  of  the  Consolidated 
Rail  Corporation  (Conrail).  In 
addition  to  Judge  Wisdom,  the  court 
presently  consists  of  three  other 
members:  Judges  William  B.  Bryant 
(D.  D.C);  June  L.  Green  (D.  D.C); 
and  Charles  R.  Weiner  (E.D.  Pa.). 

The  last  court  that  was  abolished 
was  the  Temporary  Emergency 
Court  of  Appeals,  which  also  was 
created  in  the  1970s.  It  was  phased 
out  by  the  Federal  Courts  Adminis- 
tration Act  of  1992. 
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mooth  Moving  Mail 
aves  Millions 

By  the  end  of  1996  nearly  all 
deral  bankruptcy  courts  will  be 
;ing  a  contractor  for  a  seemingly 
utine  vet  Herculean  task — the 
inting  and  mailing  of  millions  of 
inkruptcy  notices  a  month.  The 
suit  will  be  a  savings  of  about  $11 
illion  over  a  four-year  period. 
"Moving  mail,  particularly 
iportant  mail  such  as  this,  has 
lallenged  many  in  the  public  and 
ivate  sectors  for  years,"  said 
jonidas  Ralph  Mecham,  Director 
the  Administrative  Office.  "I'm 
eased  that  the  Judiciary  has 
entified  a  creative,  effective,  and 
ficient  solution  that  will  save 
illions  of  dollars." 
Today,  the  Bankruptcy  Noticing 
?nter  (BNC)  provides  centralized 
)tice  production  and  distribution 
rvices  to  69  of  the  90  U.S.  bank- 
ptcv  courts — a  function  most 
urts  once  performed  in-house.  It  is 
ojected  that  more  than  50  million 
>tices  will  be  sent  in  fiscal  year 
97.  A  number  of  different  types  of 
inkruptcy  notices  are  distributed. 
>r  example,  notices  are  sent  to 
editors  advising  that  a  bankruptcy 
is  been  filed  and  that  they  can  no 
nger  pursue  debt  collection 
ithout  court  approval.  Another 
:ample  is  a  notice  that  advises 
editors  that  a  debt  is  no  longer 
gaily  owed.  A  private  contractor 
)w  prints  these  notices.  The 
infract  for  noticing  services  was 
varded  in  June  1993.  By  the  end  of 
96,  all  but  eight  bankruptcy  courts 
ill  participate. 

Savings  are  realized  almost 
'erywhere  along  the  postal  path, 
om  envelopes  and  supplies  to  the 
Idressing  that  allows  notices  to  be 
turned  directly  to  the  debtor  or 
?btor's  attorney,  instead  of  to  the 
)urt.  This  approach  to  addressing 
one  saves  the  courts  tremendous 


handling  time  and  related  costs, 
including  remailing  returned  notices 
to  debtors.  Centralized  noticing  also 
allows  batching  and  sorting  for 
maximum  postal  discounts. 

Bankruptcy  Clerk  Karen  Eddy 
(S.D.  Ha.),  calls  the  BNC  "possibly 
the  most  successful  out-sourcing 
project  in  the  Judiciary."  Bankruptcy 
Clerk  Carol  Ann  Robinson  (E.D. 
Mo.)  is  no  less  enthusiastic.  "The 
BNC  is  heaven,"  she  said,  "Who 
wants  to  print  forms,  fold  notices, 
then  sit  and  slap  labels  on  enve- 
lopes? The  BNC  works.  And  it's 
cost-effective." 

With  the  noticing  moving  out  of 
the  courts  to  a  contractor,  over  75 
court  support  staff  positions  nation- 
wide have  been  saved.  Says  Eddy, 
"In  our  court,  the  staff  dedicated  to 
bankruptcy  noticing  went  from  nine 
to  three  people,  and  I'll  soon  be  able 
to  take  those  three  people  off 
noticing  and  utilize  them  in  areas 
where  I  need  particular  help." 

Quality  also  improves  since  the 
contractor  is  able  to  maintain  state- 
of-the-art  printing,  production,  and 
mailing  facilities.  Meanwhile, 
bankruptcy  courts  no  longer  need  to 
budget  for  mail  handling  equipment 
and,  as  a  consequence,  this  account 
has  been  phased  out  for  fiscal  year 
1997.  Utilities  and  office  space 
consumed  by  supplies  also  are 
reduced  with  the  elimination  of 
large  court-based  mailroom  opera- 
tions. 

And  while  saving  money  is  a 
benefit,  doing  the  job  right,  espe- 
cially in  the  area  of  bankruptcy  court 
noticing,  remains  a  priority.  The 
BNC  contractor  is  required  to 
download  information  daily  from 
the  courts  for  use  in  notices,  provide 
confirmation  of  retrieval,  mail  all 
notices  within  two  calendar  days  of 
retrieval  of  the  data,  and  provide 
court  copies,  certificates  of  service, 
and  a  daily  summary  of  notice 
activity  to  the  court  by  noon  the  next 
business  day  after  service  is  ex- 
ecuted. The  court  copies  already  are 


stapled,  two-hole  punched,  and 
sorted  in  the  order  specified  by  the 
court. 

The  number  of  bankruptcy 
petitions  filed  has  topped  the  one 
million  mark  for  the  first  time  in  the 
history  of  the  U.S.  courts.  For  the  12- 
month  period  ending  June  30,  1996, 
there  were  1,042,110  bankruptcy 
petitions  filed.  This  figure  is  more 
than  double  the  number  registered  a 
decade  ago. 


Director's  Awards 
Nominations  Open 

Nominations  for  the  1997  Dir- 
ector's Awards  for  Administrative 
Excellence  and  Outstanding  Leader- 
ship are  now  being  accepted.  The 
Director's  Award  for  Administra- 
tive Excellence  honors  employees 
for  outstanding  achievements  in 
improving  the  administration  of  the 
federal  Judiciary.  The  Director's 
Award  for  Outstanding  Leadership 
recognizes  managerial  employees 
who  have  made  long-term  contribu- 
tions to  increase  managerial  effec- 
tiveness and  who  have  developed 
improvements  in  the  administration 
of  the  federal  Judiciary.  Nomination 
forms  will  be  sent  to  all  Payroll 
Certifying  Officers  for  distribution 
to  employees.  Nominations  should 
be  sent  to  John  J.  Fitzgerald,  AO 
Human  Resources  Division,  by 
January  13, 1997. 

Receiving  the  1996  Director's 
Award  for  Administrative  Excel- 
lence were  Leah  Arms  (Bankr.  W.D. 
Okla.),  Jon  D.  Ceretto  (Bankr.  CD. 
Calif.),  and  George  A.  Ray  (N.D. 
N.Y.).  The  1996  recipients  of  the 
Director's  Award  for  Outstanding 
Leadership  were  Terence  H.  Dunn 
(Bankr.  D.  Or.),  Geri  Smith  (N.D. 
Ohio),  Robert  M.  Wily  (Bankr.  W.D. 
Va.),  and  Jill  Sayenga  (D.C.  Cir.).  A 
special  Director's  Award  was  given 
to  Robert  D.  Dennis  (W.D.  Okla.) 
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JUDICIAL    MILESTONES 


Appointed:  Theresa  Carroll 
Buchanan,  as  U.S.  Magistrate  Judge, 
U.S.  District  Court  for  the  Eastern 
District  of  Virginia,  September  12. 

Appointed:  Patricia  Coan,  as  U.S. 
Magistrate  Judge,  U.S.  District  Court 
for  the  District  of  Colorado,  October 
15. 

Appointed:  Judge  Joseph  A. 
Greenaway  Jr.,  as  U.S.  District 
Judge,  U.S.  District  Court  for  the 
District  of  New  Jersey,  September  20. 

Appointed:  Judge  Timothy  S. 
Hogan,  as  U.S.  Magistrate  Judge, 
U.S.  District  Court  for  the  Southern 
District  of  Ohio,  October  4. 

Appointed:  Walker  D.  Miller,  as 

U.S.  District  Judge,  U.S.  District 
Court  for  the  District  of  Colorado, 
October  10. 

Elevated:  Judge  Terry  C.  Kern,  to 

Chief  Judge,  U.S.  District  Court  for 
the  Northern  District  of  Oklahoma, 
succeeding  Chief  Judge  Thomas  R. 
Brett,  October  4. 

Elevated:  Judge  Walter  Herbert 
Rice,  to  Chief  Judge,  U.S.  District 
Court  for  the  Southern  District  of 
Ohio,  succeeding  Chief  Judge  John 
David  Holschuh,  October  13. 


Elevated:  Bankruptcy  Judge  James 
E.  Shapiro,  to  Chief  Bankruptcy 
Judge,  U.S.  Bankruptcy  Court  for 
the  Eastern  District  of  Wisconsin, 
succeeding  Chief  Bankruptcy  Judge 
Charles  N.  Clevert,  Jr.,  September 
18. 

Senior  Status:  Judge  Sam  H.  Bell, 

U.S.  District  Court  for  the  Northern 
District  of  Ohio,  October  30. 

Senior  Status:  Chief  Judge  Thomas 
R.  Brett,  U.S.  District  Judge  for  the 
Northern  District  of  Oklahoma, 
October  3. 

Senior  Status:  Chief  Judge  John 
David  Holschuh,  U.S.  District 
Court  for  the  Southern  District  of 
Ohio,  October  12. 

Senior  Status:  Alex  T.  Howard  Jr., 

U.S.  District  Court  for  the  Southern 
District  of  Alabama,  October  21. 

Senior  Status:  Judge  William  C. 
O'Kelley,  U.S.  District  Court  for 
the  Northern  District  of  Georgia, 
October  1. 

Deceased:  Judge  James  F.  Battin, 

U.S.  District  Court  for  the  District 
of  Montana,  September  27. 

Deceased:  Judge  Richard  A. 
Gadbois  Jr.,  U.S.  District  Court  for 
the  Central  District  of  California, 
October  2. 


Change  of  Date  for  Conference. . .  DUe  .„  a ««***  «**.  ^ 

Supreme  Court's  argument  schedule,  the  dates  for  the  spring  meeting  of 
the  Judicial  Conference  of  the  United  States  have  been  changed  to  March 
11-12,  1997.  Please  be  sure  to  note  this  on  your  meeting  calendars. 
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iongress  Reduces 
Mouse  Funding 

Funding  for  16  courthouses  was 
icluded  in  one  of  the  last  measures 
issed  bv  the  104th  Congress,  the 
>mnibus  Consolidated  Appropria- 
ons  Act  for  fiscal  year  1997  (P.L. 
34-208).  More  courthouse  projects 
'ere  funded  than  anticipated  by  the 
idicial  Conference's  five-year  plan, 
'hich  listed  five  projects  for  consid- 
ration  in  FY  97.  Congress  funded 
\ose  five  courthouses  and  added 
nother  10  from  the  FY  98  list, 
>llowing  the  priority  order  set  by 
\e  Judiciary,  but  skipping  several 
rojects  not  yet  ready  to  move 
)rward.  Additional  funding  also 
ras  provided  for  a  project  in 
lontgomery,  Alabama.  (See  map.) 

Unfortunately,  the  funding  for  the 
ight  courthouses  ready  for  con- 
traction was  reduced  by  10  percent 
nd  the  seven  projects  at  the  site  and 


design  stage  had  their  money  cut  by 
approximately  3  percent.  The 
conferees  on  the  General  Services 
Administration  (GSA)  FY  97  appro- 
priations bill  expressed  their  con- 
cern that  "courthouse  facilities  are 
not  designed  and  built  to  achieve 
maximum  efficiencies  and  cost 
savings."  They  also  stated  that  the 
process  used  by  the  GSA  to  acquire 
sites  "almost  certainly  undermines 
the  ability  of  the  GSA  to  negotiate  a 
lower  price." 

Administrative  Office  Director 
Leonidas  Ralph  Mecham  responded 
to  the  cuts.  "Both  we  and  GSA  tried 
to  convince  the  Appropriations 
Committees  that  failure  to  fully  fund 
these  projects  at  the  construction 
phase  could  add  cost  and  delay  to 
the  projects  until  additional  funds 
were  provided,"  said  Mecham. 
"And  redesigning  these  projects  to 
suit  lower  funding  levels  would  also 
add  to  costs."  The  GSA  is  looking  at 
possible  options,  but  it  is  uncertain 
at  this  point  how  the  10  percent  cut 


will  affect  courthouse  construction 
or  whether  the  shortfall  in  acquisi- 
tion money  will  jeopardize  the 
planned  site  purchase. 

Before  appropriated  funds  can  be 
spent,  courthouse  projects  also  re- 
quire authorizing  resolutions  by 
both  the  Senate  Environment  and 
Public  Works  Committee  and  the 
House  Transportation  and  Infra- 
structure Committee.  While  the  Sen- 
ate committee  authorized  all  of  the 
projects  requested,  except  for  a  fed- 
eral courthouse  in  Orlando,  Florida, 
the  House  committee  deferred  au- 
thorization for  designs  of  any  new 
courthouses  until  the  Judiciary  "pro- 
duced changes  in  the  [U.S.  Courts] 
Design  Guide  that  provide  for  more 
modest  projects  and  provide  for 
courtroom  sharing."  The  Judicial 
Conference  is  expected  to  consider 
revisions  to  the  design  guide  at  its 
March  meeting  and  House  commit- 
tee members  have  indicated  they 
will  reexamine  the  design  authoriza- 
tions following  any  changes,     ^v^ 


Fiscal  Year  1 997  Funded  Courthouse  Projects 
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A  View  of  the 
Magistrate  Judges 
System 


/ud^e  Philip  M.  Pro  was  appointed  to 
the  District  Court  for  the  District  of 
Nevada  in  1987.  Prior  to  that  he  served 
as  a  magistrate  judge.  He  is  chair  of  the 
Judicial  Conference's  Committee  on  the 
Administration  of  the  Magistrate 
Judges  System. 


Q#   As  chair  of  the  Judicial 
•  Conference  Committee  on 
the  Administration  of  the  Magistrate 
Judges  System,  what  do  you  view  as 
the  committee's  objectives? 

A.  The  primary  objective  of  the 
•  Magistrate  Judges  Commit- 
tee is  to  discharge  as  effectively  as 
possible  the  responsibilities  given  us 
by  the  Judicial  Conference  to  over- 
see the  operation  and  development 
of  the  magistrate  judges  system. 
Twice  a  year  our  committee 
meets  and  considers  requests  from 
various  districts  for  the  establish- 
ment of  new  magistrate  judge 
positions  or  changes  in  existing 
magistrate  judge  positions  and 
makes  appropriate  recommenda- 
tions to  the  Judicial  Conference  for 
final  action.  Our  committee  also 
considers  a  wide  range  of  policy 
issues  relating  to  the  operation  of 
the  magistrate  judges  system 
including  the  selection  and  appoint- 
ment procedures  for  magistrate 
judges,  the  jurisdiction  and  utiliza- 
tion of  magistrate  judges,  and 
matters  such  as  salaries,  retirement 
benefits,  and  staff  and  support 
services  for  magistrate  judges. 
Because  our  committee  is  comprised 
of  circuit  and  district  judges  from 


each  circuit,  as  well  as  three  at-large 
magistrate  judges,  we  also  operate 
as  a  liaison  with  the  various  districts 
and  circuits  to  consider  proposals 
for  the  improvement  of  the  magis- 
trate judges  system. 


Q#   How  many  magistrate 
•  judges  are  there  in  the 
judicial  system,  and,  generally,  how 
do  district  courts  use  their  services? 

A.  As  of  September  1996,  the 
•  Judicial  Conference  has 
authorized  422  full-time  positions, 
77  part-time  positions,  and  3  combi- 
nation clerk/magistrate  judge 
positions  nationwide.  In  addition,  15 
retired  magistrate  judges  are  serving 
on  a  recalled  basis.  This  is  a  far  cry 
from  the  61  full-time  and  449  part- 
time  magistrate  judge  positions 
originally  authorized  by  the  Judicial 
Conference  in  1970. 

I  think  anyone  who  serves  on 
our  committee  is  immediately  struck 
by  the  array  of  duties  performed  by 
magistrate  judges  and  the  different 
ways  in  which  they  are  utilized  in 
districts  throughout  the  country. 
The  magistrate  judges  system  is 
inherently  flexible,  designed  to 
address  needs  that  are  common  to 
every  district  court,  while  at  the 
same  time  maintaining  the  ability  to 
meet  different  and  sometimes 
unique  needs  that  exist  in  various 
districts.  As  a  result,  the  utilization 
of  magistrate  judges  varies  from 
district  to  district  in  response  to 
local  conditions  and  changing 
caseloads. 

Virtually  all  magistrate  judges 
conduct  preliminary  proceedings  in 
felony  cases  and  try  misdemeanor 
and  petty  offense  cases.  In  some 
courts,  magistrate  judges  are  also 
referred  pretrial  duties  in  felony 
cases,  including  non-dispositive  and 
case-dispositive  motions  and 
pretrial  conferences.  With  respect  to 
civil  cases,  magistrate  judges 
conduct  almost  all  pretrial  proceed- 


ings in  some  courts,  preparing  the 
case  for  trial  before  the  assigned 
district  judge.  In  other  courts, 
magistrate  judges  are  assigned 
duties  in  civil  cases  on  a  selected 
basis  in  accordance  with  the  prefer- 
ences of  the  assigning  district  judge. 
In  many  courts,  prisoner  cases  are 
routinely  referred  to  magistrate 
judges  for  pretrial  management  and 
the  preparation  of  reports  and 
recommendations.  Magistrate 
judges  also  are  heavily  involved  in 
conducting  settlement  conferences 
in  civil  cases  in  many  districts. 

I  think  one  of  the  most  impor- 
tant developments  within  the 
magistrate  judges  system  in  recent 
years  has  been  the  growth  of  the 
number  of  civil  cases  tried  or 
otherwise  disposed  of  by  magistrate 
judges  with  the  consent  of  the 
parties  under  28  U.S.C.  §  636(c). 
Finally,  the  involvement  of  magis- 
trate judges  in  the  area  of  court 
governance  is  increasing.  Magistrate 
judges  currently  serve  on  many  of 
the  committees  of  the  Judicial 
Conference  as  well  as  various  circuit 
committees.  In  many  districts, 
magistrate  judges  also  play  a 
substantial  role  in  local  court 
administration,  which  I  think  is  a 
healthy  development. 


Q 


,    How  are  magistrate  judge 
•  positions  authorized? 


A.  Magistrate  judge  positions 
•   are  authorized  by  the 
Judicial  Conference  upon  the 
recommendation  of  the  Magistrate 
Judges  Committee  and  are  subject  to 
subsequent  funding  by  Congress 
through  the  appropriation  process. 
In  determining  the  number,  location 
and  salaries  of  magistrate  judge 
positions,  our  committee  considers 
the  recommendations  of  the  ap- 
pointing district  court,  the  relevant 
judicial  council  of  the  circuit,  and 
the  Administrative  Office.  The 
committee  reviews  the  continuing 
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eed  for  existing  magistrate  judge 
ositions  in  each  district  every  four 
r  five  years,  and  responds  to 
^quests  for  additional  magistrate 
ldge  positions  received  from  the 
istrict  courts. 

In  evaluating  a  request  for  a 
ew  full-time  magistrate  judge 
osition,  the  committee  principally 
irects  its  attention  to  three  criteria: 
le  caseload  of  the  district  court  as  a 
mole  and  the  comparative  need  of 
ie  district  judges  for  additional 
ssistance  from  magistrate  judges; 
ie  effectiveness  of  the  existing 
magistrate  judges  system  in  the 
istrict  and  the  commitment  of  the 
Durt  to  the  effective  use  of  magis- 
■ate  judges;  and  the  sufficiency  of 
idicial  business  of  the  sort  that  the 
istrict  judges  intend  to  assign  to 
magistrate  judges  to  warrant  the 
ddition  of  a  full-time  position.  The 
ommittee  also  gives  consideration 
3  other  pertinent  factors  that  may 
e  presented  in  a  particular  situa- 
on. 


2.   The  1996  Federal  Courts 
•  Improvement  Act  contains  a 
umber  of  provisions  affecting 
lagistrate  judges.  What  are  these 
'revisions,  and  why  are  they 
ieeded? 

A.I  think  one  of  the  most 
Li  •  significant  changes  is  that 
[magistrate  judges  will  now  be  able 
o  try  certain  classes  of  petty  offense 
ases  without  the  consent  of  the 
lefendant.  Under  prior  law,  defen- 
lants  charged  with  petty  offenses 
ould  elect  to  be  tried  by  an  Article 
II  judge.  Trial  by  a  magistrate  judge 
ould  only  occur  when  the  defen- 
lant  filed  a  written  consent  to  the 
lispositive  authority  of  a  magistrate 
udge.  The  new  law  eliminates  the 
onsent  requirement  in  class  B 
nisdemeanors  charging  a  motor 
'ehicle  offense,  class  C  misdemean- 
>rs,  and  infractions.  In  addition,  in 
ill  other  misdemeanor  and  petty 
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offense  cases,  the  consent  of  the 
defendant  may  now  be  expressed  in 
writing  or  orally  on  the  record. 

Additionally,  magistrate  judges 
temporarily  assigned  to  another 
judicial  district  because  of  an 
emergency  are  now  authorized  to 
dispose  of  civil  consent  cases  with 
the  consent  of  the  parties.  This 
technical  correction  was  necessary 
because  of  the  failure  to  amend  28 
U.S.C.  §  636(f)  (the  emergency 
assignment  provision)  when  the  civil 
consent  provisions  were  enacted  in 
1979. 1  think  this  change  is  particu- 
larly important  given  the  potential 
for  the  inter-district  assignment  of 
magistrate  judges. 

Two  other  provisions  in  the 
Federal  Courts  Improvement  Act 
were  recommended  in  the  Long 
Range  Plan  for  the  Federal  Courts. 
First,  where  parties  to  a  civil  action 
have  consented  to  the  case-disposi- 
tive authority  of  a  magistrate  judge, 
prior  law  would  have  permitted  an 
appeal  of  the  judgment  to  either  the 
court  of  appeals  or  to  a  district 
judge.  Experience  showed  that  the 
appeal  route  to  a  district  judge  was 
very  rarely  invoked  and,  in  fact,  was 
discouraged  in  most  cases.  The 
Federal  Courts  Improvement  act 
eliminates  the  alternative  route  of 
appeal  to  a  district  judge  in  civil 
consent  cases.  Second,  the  act 


expanded  the  statutory  membership 
of  the  Board  of  the  Federal  Judicial 
Center  to  include  a  magistrate 
judge. 


Q.   The  magistrate  judges 
•  system  is  nearly  30  years 
old.  Have  the  original  intentions  of 
the  legislation  been  reached? 

A.   I  think  the  evolution  of  the 
•   magistrate  judges  system 
over  the  past  30  years  is  one  of  the 
great  success  stories  of  the  federal 
Judiciary.  The  Federal  Magistrates 
Act  of  1968  created  a  new  type  of 
judicial  officer  to  replace  the  175- 
year-old  U.S.  commissioner  system 
which  had  been  limited  basically  to 
conducting  preliminary  proceedings 
in  criminal  cases  and  trying  petty 
offenses.  The  magistrate  judges 
system  was  intended  to  increase  the 
overall  efficiency  of  the  federal 
judiciary  by  relieving  the  district 
judges  of  some  of  their  caseload 
burdens  in  civil  and  criminal  cases, 
and  to  provide  a  high  standard  of 
justice  at  the  point  where  many 
individuals  first  come  into  contact 
with  the  courts.  I  think  the  magis- 
trate judges  system  has  done  that 
and  will  continue  to  do  so. 

District  judges  have  come  to 
rely  heavily  on  magistrate  judges  for 
assistance  in  managing  their  civil 
and  criminal  caseloads  and  for 
assisting  in  other  phases  of  court 
administration.  I  think  this  is 
entirely  understandable  given  the 
flexibility  of  the  magistrate  judges 
system  to  meet  the  needs  of  the 
individual  districts  and  also  because 
it  is  the  district  judges  who  select 
people  of  such  quality  to  occupy  the 
position  of  magistrate  judge.  Indeed, 
the  credit  for  the  development  of  the 
magistrate  judges  system  over  the 
past  30  years  must  go  principally  to 
the  judges  throughout  the  country 
whose  efforts  to  utilize  magistrate 
judges  effectively  has  helped  the 
Judiciary  meet  its  responsibilities.  *^ 
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Tjoflat  Receives  Fordham  Stein  Award 
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Judge  Gerald  B.  Tjoflat  (11th  Cir.) 
was  the  recipient  of  the  21st  annual 
Fordham-Stein  Prize  at  ceremonies 
last  month.  Justice  Byron  R.  White 
presented  the  prize,  a  Tiffany 
sculpture.  The  Fordham  University 
Law  School  annually  gives  the  prize 
to  a  member  of  the  legal  profession 
whose  work  exemplifies  the  highest 
standards  of  professional  conduct, 
promotes  the  advancement  of 
justice,  and  brings  credit  to  the 
profession  by  emphasizing  in  the 
public  mind  the  contribution  of 
lawyers  to  society  and  to  the  demo- 
cratic system. 

In  supporting  his  nomination  for 
the  award,  Tjoflat' s  fellow  judges  on 
the  11th  Circuit  wrote,  "His  energy 
and  devotion  to  the  realization  of 
the  rule  of  law  through  the  adminis- 
tration of  justice  and  through 
leadership  in  his  community  are 


demonstrated  in  his  work  as  a 
lawyer,  judge,  and  judicial  adminis- 
trator. .  .  .  When  Judge  Tjoflat 
became  Chief  Judge  of  the  11th 
Circuit,  [he]  proved  to  be  one  of  the 
rare  individuals  who  could  lead  a 
federal  circuit  through  sheer  force  of 
untiring  energy,  engaging  personal- 
ity, and  powerful  intellect.  .  .  .  Even 
in  a  group  as  diverse  (and  indepen- 
dently-minded) as  the  11th  circuit, 
[he]  is  universally  revered  as  an 
outstanding  example  of  all  that  a 
chief  judge  should  be." 

Past  recipients  of  the  prize 
include  U.S.  Supreme  Court  Justice 
Sandra  Day  O'Connor,  former  Chief 
Justice  Warren  Burger,  Secretary  of 
State  Warren  Christopher,  former 
U.S.  Attorney  General  Edward  Levi, 
former  U.S.  Solicitor  General 
Archibald  Cox,  and  former  presi- 
dential counsel,  Lloyd  Cutler.    ^^ 


Judge  Gerald  Bard  Tjoflat  (11th  Cir.) 
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Federal  Courthouses  Receive  Design  Honors 


Howard  H.  Baker,  Jr.,  U.S.  Courthouse,  Knoxville,  Tennessee. 

Photo  credit:  Hansen  hind  Meyer  Inc.) 


Several  federal  courthouses  across  the  country  recently  were  recognized  in 
lationwide  competitions  for  their  excellence  in  architecture,  a  category  that 
akes  into  account  not  only  design,  but  also  suitability  of  the  design  to  the 
building's  function. 

American  Institute  of  Architects  Awards 

The  federal  courthouse  in  Montgomery,  Alabama,  and  the  Howard  H. 
3aker,  Jr.,  U.S.  Courthouse  in  Knoxville,  Tennessee,  have  received  1997 
litation  Awards  from  the  American  Institute  of  Architects  (AIA)  Committee 
5n  Architecture  for  Justice.  In  a  juried  evaluation  of  projects  nationwide 
submitted  for  the  Justice  Facilities  Review  1997,  only  four  projects  of  a  field  of 
19  received  the  citations.  The  review,  published  annually  by  AIA  since  1976, 

See  Courthouses  on  page  2 
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Pretrial  Services  20  Years  Later pg.  5 

Salaries  Remain  Frozen  for  Senior  Executives pg.  7 
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New  Congressional 
Committee  Line-ups 
Take  Shape 


The  relatively  low  turnover  in 
November's  congressional  elec- 
tions means  that  most  committee 
chairs  will  remain  in  place  during 
the  upcoming  105th  Congress. 
Although  the  actual  selection  will 
not  become  formal  until  the  new 
Congress  convenes  on  January  7, 
there  are  a  few  expected  changes 
in  both  houses  that  are  of  interest 
to  the  Judiciary.  In  addition,  a  few 
committee  leadership  posts  remain 
undecided. 

Senator  Orrin  G.  Hatch  (R-UT) 
will  continue  as  chair  of  the 
Judiciary  Committee,  but  Senator 
Joseph  R.  Biden,  Jr.  (D-DE),  will 
turn  over  his  seat  as  ranking 
member  to  Senator  Patrick  J. 
Leahy  (D-VT).  Biden,  who  chaired 
the  panel  for  eight  years  before  the 
Republicans  took  control  in  1995, 
will  become  the  ranking  Democrat 
on  the  Foreign  Relations  Commit- 
tee. Biden  and  Leahy  reportedly 
have  agreed  that  Biden,  who  will 
continue  to  serve  on  the  Judiciary 
Committee,  will  occupy  the 
Democrat's  lead  role  on  crime  and 
drug  issues. 

See  Committees  on  page  2 
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Courthouses  continued  from  page  1 

showcases  the  state  of  the  art  in 
prisons,  jails,  courts,  and  law- 
enforcement  facilities.  Jury  members 
included  professionals  in  the  fields 
of  corrections  and  architecture,  and 
Judge  Michael  S.  Kanne  (7th  Cir.). 

AIA  recognized  the  projects  "not 
only  for  their  superior  functional 
planning,  but  because  they  are 
examples  of  good  architecture: 
program,  concept,  treatment  of 
materials,  and  a  sensitive  relation- 
ship to  their  surroundings."  The 
awards  jury  also  noted  that  as  a 
group,  "the  courts  projects  dis- 
played the  highest  degree  of  quality 
architecture,  with  several  emphasiz- 
ing the  historical  and  symbolic 
nature  of  court  facilities." 

Howard  H.Baker,  Jr.,  U.S.  Courthouse 
Knoxville,  Tennessee 

This  major  renovation  success- 
fully incorporated  executive  agen- 
cies, support  functions,  security 
concerns,  and  new  courtrooms  into 


an  existing  building  and  new 
addition.  The  jury  noted  that  "this 
project  is  an  outstanding  example  of 
design  restraint  being  used  to 
contribute  architectural  dignity  and 
quality  to  a  quietly  organized  urban 
complex  and  public  space  with 
maximum  benefit  and  minimum 
intervention." 

Federal  Courthouse, 
Montgomery,  Alabama 

The  site  of  landmark  civil  rights 
cases  in  the  1960s,  the  existing  Frank 
M.  Johnson  Federal  Courthouse  and 
its  classical  design  is  complemented 
by  the  new  courthouse.  The  site 
configuration  and  unique  curvilin- 
ear design  of  the  new  structure 
produced  a  compact  building  and 
what  the  jury  termed  an  "impres- 
sively well-organized  and  efficient 
complex." 

1 996  GSA  Design  Awards 

Design  aspects  of  federal  court 
projects  recently  were  recognized  by 


the  General  Services  Administration 
(GSA).  A  total  of  20  winners  in  the 
1996  GSA  Design  Award  competed 
in  a  field  of  140  submissions.  In  the 
area  of  architecture,  the  Harold  D. 
Donohue  Federal  Building  and  U.S. 
Courthouse  in  Worcester,  Massa- 
chusetts, and  the  Federal  Building 
and  U.S.  Courthouse  in  Minneapo- 
lis, Minnesota,  received  citations, 
with  the  U.S.  Courthouse  at  Foley 
Square,  New  York  City,  receiving 
honors.  The  U.S.  Courthouse  in 
Boston  and  the  Evo  A.  DeConcini 
Federal  Building  and  U.S.  Court- 
house in  Tucson,  Arizona,  won 
honors  as  designs  in  progress.  The 
U.S.  Court  of  Appeals  in  San  Fran- 
cisco won  honors  for  its  historic 
preservation,  and  the  Federal 
Building  and  U.S.  Courthouse  in 
Minneapolis  won  a  second  citation 
for  its  plaza's  landscape  architec- 
ture. The  sculpture  of  artist  Diana 
Moore,  placed  at  the  Martin  Luther 
King,  Jr.,  Federal  Courthouse  in 
Newark,  New  Jersey,  also  was 
honored  in  the  art  category.         £^ 


Committees  continued  from  page  1 

Senator  Charles  Grassley  (R-IA) 
is  expected  to  continue  as  chair  of 
the  Judiciary  Committee's  Subcom- 
mittee on  Administrative  Oversight 
and  the  Courts.  The  retirement  of 
the  subcommittee's  ranking  member 
Senator  Howell  T.  Heflin  (D-AL) 
leaves  that  committee  position  open, 
but  at  press  time  no  member  had 
been  named. 

Senator  Ted  Stevens  (R-AK)  will 
replace  Senator  Mark  Hatfield 
(R-OR)  as  chair  of  the  Appropria- 
tions Committee.  Hatfield  did  not 
seek  reelection.  Senator  Robert  C. 
Byrd  (D-WV)  will  continue  as  the 
committee's  ranking  Democrat. 
Senator  Judd  Gregg  (R-NH)  is 
expected  to  retain  his  position  as 
chair  of  the  Subcommittee  on 
Commerce,  State,  and  the  Judiciary, 
and  Senator  Ernest  Hollings  (D-SC) 


will  return  as  the  ranking  member. 
It  is  still  uncertain  which  members 
will  be  the  chair  and  the  ranking 
member  on  the  committee's  Sub- 
committee on  Treasury,  Postal 
Service,  and  General  Government. 

In  the  House,  Representative 
Henry  J.  Hyde  (R-IL)  will  continue 
to  chair  the  Judiciary  Committee 
with  Representative  John  Conyers, 
Jr.  (D-MI),  expected  to  retain  his  seat 
as  the  ranking  member.  The  retire- 
ment of  Representative  Carlos  J. 
Moorhead  (R-CA),  who  was  the 
chair  of  the  Subcommittee  on  Courts 
and  Intellectual  Property,  means 
that  Representative  Harold  Coble 
(R-NC)  is  in  line  to  become  the  new 
chair.  The  retirement  of  Representa- 
tive Patricia  Schroeder  (D-CO),  who 
previously  was  the  subcommittee's 
ranking  member,  means  that  Repre- 
sentative Howard  L.  Berman 


(D-CA)  likely  will  fill  the  senior 
Democratic  seat. 

The  House  Appropriations 
Committee's  leadership  is  expected 
to  remain  intact.  Chairman  Bob 
Livingston  (R-LA)  and  ranking 
member  Representative  David  R. 
Obey  (D-WI)  will  retain  their 
positions  on  the  full  committee. 
Chairman  Harold  Rogers  (R-KY) 
and  ranking  member  Alan  B. 
Mollahan  (D-WV)  are  expected  to 
keep  their  leadership  slots  on  the 
Subcommittee  on  Commerce, 
Justice,  State,  the  Judiciary,  and 
Related  Agencies. 

On  the  House  Appropriations 
Subcommitee  on  Treasury,  Postal 
Service  and  General  Government, 
the  new  chair  will  be  Representative 
Jim  Kolbe  (R-AZ)  and  Representa- 
tive Steny  H.  Hoyer  (D-MD)  will 
continue  as  ranking  member.  ^ 


iril  lirtlltt  11 


I  ei  1996 


Committee  Leadership  Posts  Begin  to  Fill 


Representative 

Howard  L.  Breman 
(D-CA) 


Representative 

Jim  Kolbe 

(R-AZ) 


Senator 

Robert  C.  Byrd 

(D-WV) 


Representative 

Representative 

Harold  Coble 

John  Conyers,  Jr. 

(R-NC) 

(D-MI) 
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Senator 

Patrick  J.  Leahy 

(D-VT) 


Representative 

Bob  Livingston 

(R-LA) 


Representative 

Alan  B.  Mollahan 

(D-WV) 


Senator 

Charles  Grassley 

(R-IA) 


Senator 

Senator 

Senator 

Representative 

Representative 

Judd  Gregg 

Orrin  G.  Hatch 

Ernest  Hollings 

Steny  H.  Hoyer 

Henry  J.  Hyde 

(R-NH) 

(R-UT) 

(D-SC) 

(D-MD) 

(R-IL) 

Representative 

David  R.  Obey 

(D-WI) 


Future  issues  of  The  Third  Branch  will 
contain  new  committee  and  subcommittee 
rosters  and  will  follow  the  early  activities 
of  the  105th  Congress. 


Representative 

Senator 

Harold  Rogers 

Ted  Stevens 

(R-KY) 

(R-AK) 
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Judiciary  Reports  to  Congress 

On  Optimal  Otilization  ot  Judicial  Resources 


A  report  recently  approved  by 
the  Judicial  Conference  and  trans- 
mitted to  Congress  shows  that  the 
federal  Judiciary  has  taken  extraor- 
dinary steps  to  maximize  the  use  of 
its  available  resources  to  improve 
economy  and  efficiency.  Congress 
requested  the  report,  which  was  to 
address  the  Judiciary's  distribution 
of  judicial  resources,  space  costs, 
contract  services,  automation  and 
technology,  and  other  opportunities 
for  economy.  Within  these  areas, 
according  to  the  report,  the  Judi- 
ciary has  developed  a  sophisticated 
allocation  system  correlating  staffing 
to  workload,  a  space  and  facilities 
management  and  planning  process 
to  pare  costs  and  space,  effective  use 
of  contracting  services,  especially  on 
a  national  basis,  and  a  host  of 
automation  and  technology-based 
initiatives  on  par  with  private 
industry. 


"We  are  committed  to  the  optimal 
use  of  our  resources,"  said  Adminis- 
trative Office  Director  Leonidas 
Ralph  Mecham,  "particularly  in 
today's  fiscal  climate.  The  Judiciary 
has  placed  the  highest  priority  on 
initiatives  that  identify  substantial 
savings  to  the  federal  taxpayers, 
while  improving  the  administration 
of  justice." 

The  five  reporting  areas  and  a 
discussion  of  results  are  summa- 
rized here: 

I.  The  extent  to  which  the  current 
judicial  workload  corresponds  to  the 
distribution  of  judicial  resources. 

The  Judiciary  measures  the  work 
performed  in  the  courts  and  uses 
workload-driven  formulas  and 
sophisticated  statistical  forecasting 
to  formulate  budget  requirements, 
and  up-to-date  workload  informa- 
tion to  distribute  court-support 


positions  based  on  the  workload  in 
each  court.  Workload-based  criteria 
also  determine  requirements  for 
judgeship  requests. 

II.  The  extent  to  which  under-utilized 
facilities  could  be  closed,  or  the  sharing 
of  courtroom  space  expanded,  without 
appreciably  affecting  the  delivery  of 
justice,  and  the  potential  for  savings  in 
space  costs  that  could  be  realized. 

Initiatives  underway  include 
reducing  the  size  of  the  current  and 
projected  space  inventory  by  closing 
or  downsizing  visiting  court 
facilities  where  appropriate, 
reexamining  the  amount  of  space  to 
be  occupied  in  future  buildings,  and 
consolidating  existing  space  when 
pos-sible.  The  judicial  space 
standards  compiled  in  the  U.S. 
Courts  Design  Guide  are  under 
review,  and  the  Judicial  Conference 
is  exploring  the  feasibility  of 
courtroom  sharing,  as  urged  by 
Congress,  and  will  adopt  an 
appropriate  policy.  Actions  recently 
taken  will  save  over  $12.4  million  in 
annual  rent  costs. 


Devitt  Award  Presented  To  Judge  Godbold 
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Judge  John  C.  Godbold  (11th 
Cir.)  received  the  14th  Annual 
Edward  J.  Devitt  Distinguished 
Service  to  Justice  Award  in  a 
ceremony  recently  in 
Montgomery,  Alabama.  The 
award  was  presented  by  U.S. 
Supreme  Court  Justice  Anthony 
M.  Kennedy,  who  chaired  the 
selection  committee.  Pictured 
with  Godbold  and  Kennedy  are 
(from  left)  Justice  Kennedy's 
wife,  Mary,  and  Judge  Godbold's 
wife,  Betty.  The  Devitt  Award 
recognizes  the  dedicated  public 
service  of  members  of  the  federal 
Judiciary. 

(Phntn  credit:   Paul 
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[II.  The  extent  to  which  savings  and 
efficiencies  can  be  realized  through 
'nhaneed  use  of  automation  and  other 
ligh  technology  initiatives. 

Automated  systems  currently 
available  to  the  courts  are  compa- 
•able  to  those  at  similar  federal  enti- 
les and  many  private  law  firms.  The 
udiciary  is  exploring  the  use  of 
xiternet  and  intranet  technologies, 
maging  technologies,  electronic  Ri- 
ng and  noticing,  videoconferencing, 
:omputer-based  training,  mobile 
romputing,  and  other  technologies 
ind  applications.  This  technology 
ran  improve  accessibility  to  and  ac- 
ruracv  of  information,  improve 
udge  and  staff  productivity,  en- 
hance public  access  to  court  services, 
ind  facilitate  case  disposition. 

[V.  The  extent  to  which  the  use  of 
:ontract  services  might  be  substituted 
br  non-judge  employees  in  the  courts 
ind  what,  if  any,  savings  could  be 
realized. 

In  the  Judiciary,  contract  services 
support  court  activities  both  at  the 
national  level  as  administered  by  the 


AO  and  at  the  local  level  as 
administered  by  individual  court 
units.  In  fiscal  year  1995,  the 
Judiciary  obligated  $355  million  to 
these  contracts,  which  save  Judiciary 
personnel  resources  and  often 
provide  more  efficient  and  effective 
ways  to  deliver  services.  For 
example,  a  national  drug-testing 
contract  provides  an  economical 
way  to  test  over  720,000  specimens 
annually.  The  contractor-operated 
Bankruptcy  Noticing  Center  now  is 
processing  about  4  million  notices  in 
bankruptcy  cases  monthly,  and  will 
save  $11  million  over  four  years. 

V.  The  extent  to  which  the  Judiciary  is 
pursuing  improvements  and  cost 
efficiencies  in  other  areas. 

The  Judiciary  has  focused  on 
improving  processes,  policies,  and 
program  delivery.  The  creation  by 
the  Judicial  Conference  of  the 
Budget  Committee's  Economy 
Subcommittee  in  1993  was  a  major 
step  toward  coordinating  efforts 
throughout  the  Judiciary  to  improve 
fiscal  responsibility,  accountability, 


and  efficiency.  Continuing 
initiatives  include  the  Judiciary 
Methods  Analysis  Program  to 
identify  innovative  approaches  or 
potentially  better  practices  for 
accomplishing  work;  the  automation 
of  manual  business  processes  in 
routine  administrative  tasks  such  as 
building  and  maintaining  jury 
wheels,  processing  health  benefit 
forms,  and  managing  library 
inventory;  an  examination 
conducted  by  the  National 
Academy  of  Public  Administration 
on  administrative  services  in  district 
courts;  the  use  of  alternatives  to 
incarceration  and  detention,  which 
saves  the  federal  government 
between  $31  and  $62  million  a  year; 
and  the  initiation  of  new  financial 
management  policies,  practices,  and 
procedures  that  help  contain  costs. 
The  Judiciary  also  has  adopted  its 
first  comprehensive  Long  Range  Plan 
for  the  Federal  Courts,  with  93  specific 
recommendations  for  improve- 
ments. 

The  full  report  is  available  at 
www.uscourts.gov.  $ 


Pretrial  Services— 
20  Years  Later 

Twenty  years  have  passed  since 
the  Speedy  Trial  Act  authorized  the 
establishment  of  pretrial  services  of- 
fices on  a  demonstration  basis  in  10 
judicial  districts,  and  14  years  since 
the  Pretrial  Services  Act  required 
pretrial  services  offices  in  each  judi- 
cial district  other  than  the  District  of 
Columbia.  How  do  pretrial  services 
stack  up  20  years  later? 

In  1995,  nearly  500  pretrial  ser- 
vices officers  and  150  probation  of- 
ficers nationwide  dealt  with  60,020 
pretrial  services  defendants,  up  7 
percent  from  1994.  Between  1985 
and  1995,  the  caseload  increased  34 


percent.  For  a  look  at  how  the  work- 
load has  increased  since  data  began 
to  be  reported  in  1985. 

Pretrial  services  also  are  meeting 
the  objectives  set  by  Congress  and 
the  Judiciary.  Judge  Gerald  B.  Tjoflat 
(11th  Cir.)  was  chair  of  the  former 
Judicial  Conference  Committee  on 
the  Administration  of  the  Probation 
System  when  pretrial  services  be- 
came a  pilot  program.  Said  Tjoflat, 
"Before  we  instituted  the  pretrial 
services  program,  the  courts  lacked 
the  personnel  necessary  to  make  ef- 
fective use  of  the  bail  conditions  pre- 
scribed by  the  Bail  Reform  Act  of 
1966.  Monetary  conditions  were 
used  in  most  cases.  Many  charged 
with  crimes  were  detained  because 
they  were  unable  to  post  bond.  Of 
those  who  were  released,  a  signifi- 


cant number  failed  to  appear  for 
hearings  or  trial.  Still  others  commit- 
ted further  crimes.  The  pilot  pro- 
gram was  established  to  determine 
whether  the  provision  of  compre- 
hensive information  about  the  de- 
fendants to  the  bail  judge  and  pre- 
trial supervision  of  releasees  would 
cut  down  on  the  cost  of  unnecessary 
pretrial  detention,  reduce  the  fail- 
ure-to-appear  rate,  and  deter  the 
commission  of  crime  by  defendants 
on  release.  The  demonstration  dis- 
tricts in  the  pilot  program  showed 
that  all  three  objectives  were  attain- 
able, and  so  the  program  became  a 
permanent  feature  of  our  criminal 
justice  system." 

A  pretrial  services  officer's 
primary  job  is  to  prepare  reports 
that  help  judges  make  decisions  on 
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Pretrial  continued  from  page  5 

who  should  be  released  before  trial. 
They  look  at  the  person's  family  ties 
and  character,  mental  condition, 
length  of  residence  in  the  commu- 
nity, past  conduct,  and  history 
relating  to  drug  or  alcohol  abuse. 
This  information  is  used  to  assess 
the  potential  danger  to  the  commu- 
nity posed  by  the  release  of  the 
person  arrested,  while  allowing  the 
courts  to  impose  the  least  restrictive 
conditions  of  release.  Since  1985,  the 
number  of  prebail  reports  has 
increased  130  percent.  A  recent 
sampling  of  judges'  opinions  regard- 
ing the  reports  showed  that  94 
percent  of  the  judges  were  very 
satisfied  with  the  quality  of  those 
reports. 

Officers  also  monitor  the  behavior 
of  defendants  released  pending  trial, 
enforcing  court  imposed  conditions 
of  release,  including  drug  testing 
and  treatment,  mental  health 
treatment,  curfew,  home  confine- 
ment with  electronic  monitoring, 
and  restrictions  on  personal  associa- 
tion, place  of  abode,  and  travel.  By 
1995,  a  total  of  1,279  defendants 
were  being  placed  under  house 
arrest,  a  57  percent  increase  over 
1994.  The  use  of  electronically 
monitored  home  confinement 
expanded  in  1992  to  all  district 
courts  from  a  pilot  in  14  district 


Pretrial  Services  From  1985  to  1995 


Activated  Cases 
Prebail  Reports 
Post-bail  Reports 
Pretrial  Diversion 

*  Prior  to  1985,  pretrial  services  statistics  were  not  compiled  for  all  districts. 


1985 

1990 

1995 

44,809 

46,101 

60,020 

22,702 

39,490 

52,007 

3,815 

4,098 

4,437 

2,269 

2,475 

1,933 

courts  and  by  1995,  2,045  defendants 
were  being  monitored  electronically. 

Pretrial  diversion  is  another  way 
in  which  pretrial  services  may 
increase  the  efficiency  and  conserve 
the  resources  of  the  courts.  Pretrial 
diversion  cases  involve  supervision 
agreements  before  or  at  the  initial 
hearing,  usually  as  an  alternative  to 
the  prosecution  of  criminal  charges 
in  federal  court. 

Earlier  this  year,  officers  from 
around  the  country  celebrated  the 
20th  anniversary  of  pretrial  services 
with  a  symposium.  Discussions 
touched  on  special  concerns  such  as 
women  defendants,  juveniles,  gangs, 
substance  abuse,  and  immigration. 
Participants  heard  about  innovative 
programs  and  ideas  from  local  and 
state  program  representatives. 
Finally,  working  groups  were 
formed  to  develop  action  plans  in 
key  areas:  detention;  special  needs 
defendants;  treatment;  resource 
development;  automation;  and 


management,  planning,  and  evalua- 
tion. Participants  now  are  prioritiz- 
ing action  items  and  developing 
operational  strategies. 

Asked  about  the  future  of  pretrial 
services,  Judge  George  P.  Kazen 
(S.D.  Tex.),  chair  of  the  Judicial 
Conference  Committee  on  Criminal 
Law,  said,  "I  see  the  supervisory 
function  as  a  continuum,  from 
pretrial  through  sentencing  to 
probation,  if  any,  or  supervised 
release.  The  function  of  pretrial 
supervision  is  extremely  important 
to  the  courts  and  will  always  be 
with  us.  We  need  expert  advice  on 
release  questions,  particularly  since 
the  passage  of  the  Bail  Reform  Act. 
It's  hard  to  predict  the  future  with 
respect  to  the  administrative  struc- 
ture of  these  various  supervision 
functions,  or  indeed  of  the  entire 
court  system,  if  the  pressure  to 
downsize  the  government  continues. 
However,  the  pretrial  supervision 
function  will  always  be  vital."  4^ 


Milestones  in  Pretrial  Services  History 


1975 


Speedy  Trial  Act  of  1974  passes  in  January  1975.  Title  II 

of  the  Act  authorizes  the  Director  of  the  Administrative 

Office  to  establish  a  pretrial  services  agency,  on  a 

demonstration  basis,  in  each  of  10  judicial  districts  to 

assist  in  the  reduction  of  crime  by  persons  released  to 

the  community  pending  trial  and  to  reduce  the  volume  of 

unnecessary  pretrial  detention.  The  Federal  Probation 

System  celebrates  its  50th  anniversary. 


1982 

The  Pretrial  Services  Act  requires  the 

Director  of  the  AO  to  establish  pretrial 

services  in  each  judicial  district,  other 

than  the  District  of  Columbia. 


1986,1988 

The  Anti-Drug  Abuse  Acts,  which  carry 
manadatory  minimum  sentences,  increase 
the  number  and  percentage  of  defendants 
charged  with  drug  crimes.  These  were  the 

first  of  many  subsequent  acts  to  add 
manadatory  minimum  sentences  for  drug- 
related  crimes  that  affect  pretrial  detention. 


1979 

The  Judicial  Conference  makes  its  report  to  Congress 

on  the  administration  and  operation  of  the  pretrial 

services  agencies  established  in  10  demonstration 

districts.  The  final  report  recommends  continuation  of 

the  program  under  Conference  supervision.  Congress 

provides  funding  for  the  continuation  of  the 

demonstration  project. 


1984 

The  Bail  Reform  Act  of  1984  authorizes  use  of 

pretrial  detention  whenever  appropriate,  and 

provides  for  mandatory  detention  of  individuals  who 

have  been  previously  found  guilty  of  certain  violent 

and  drug  offenses.  Pretrial  detention  and  release 

decisions  are  made  by  U.S.  district  or  magistrate 

judges  who  consider  information  from  pretrial 

services  or  probation  officers. 


1984 

U.S.  Sentencing  Guidelines 

increase  the  length  of  time  for 

case  processing  as  the  number 

of  defendants  increases. 
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inkruptcy  Leaders  Meet  With  Chief  Justice 


10  Distributes  Codes 
if  Conduct  Pamphlets 

Isn't  there  something  in  the  Code 
if  Conduct  about  running  for  the  lo- 
al  school  board?  What  can  we  give 
o  new  employees  who  ask  about 
thical  guidelines?  The  chief  deputy 
lerk  wants  to  know  whether  she 
an  take  an  outside  job;  where 
hould  she  look? 

Judges  and  court  employees  ask 
|uestions  like  these  every  day.  The 
nswers  to  these  questions,  and 
nuch  more,  are  in  the  Guide  to  Judi- 
iary  Policies  and  Procedures, 
Volume  II,  Chapter  I  (judges'  code) 
nd  Chapter  II  (employees'  code), 
»ut  to  make  it  easier  for  Judiciary 
mployees  to  find  the  information, 
he  Judicial  Conference  Committee 
»n  Codes  of  Conduct  has  prepared 
wo  pamphlets,  the  Code  of  Conduct 
or  Judicial  Employees  and  the  Code  of 
londuct  for  Federal  Public  Defenders. 
Tiese  two  codes  apply  to  almost  all 


judicial  employees.  Copies  of  the 
pamphlets  will  be  distributed  to  all 
judicial  offices,  including  all  chief 
judges  and  court  unit  heads.  An- 
other pamphlet,  the  Code  of  Conduct 
for  United  States  Judges,  will  be  dis- 
tributed to  all  federal  judges. 

The  pamphlets  should  begin  ar- 
riving in  court  offices  in  December. 
More  copies  may  be  ordered  from 
the  Administrative  Office  Printing 
and  Distribution  Facility,  8034 
Cryden  Way,  Forestville,  Maryland 
20747.  Fax:  (301)  763-4497. 

These  materials  also  are  available 
on-line  in  a  Westlaw  database.  To 
access  the  database,  you  must  have 
a  Judiciary-provided  Westlaw  pass- 
word. Log  on  using  your  Judiciary- 
provided  Westlaw  password  and 
then  enter  the  database  file  name, 
which  is  CONDUCT.  (This  file  name 
does  not  appear  on  the  Westlaw 
menu  because  the  file  is  not  acces- 
sible by  persons  outside  the  Judi- 
ciary.) Once  you've  entered  the  da- 
tabase file,  use  the  Westlaw  search 
mechanisms. 


Salaries  Remain 
Frozen  for  Judges 
and  Senior  Executives 


When  Congress  failed  to  grant 
judges  a  salary  adjustment  for  the 
fourth  consecutive  year,  senior  level 
employees  in  both  the  executive  and 
judicial  branches  also  were  affected. 
Administrative  Office  and  Federal 
Judicial  Center  senior  executives  are 
compensated  comparably  to  court 
unit  executives,  as  well  as  to  the 
Senior  Executive  Service  in  the 
executive  branch.  As  a  result,  none 
of  these  senior  level  managers  have 
received  an  increase  in  base  pay 
since  1993,  although  these  positions 
qualify  for  locality  pay  under  the 
Federal  Employees  Pay  Comparabil- 
ity Act,  so  the  actual  rates  of  pay 
have  risen  slightly  in  some  instances. 
However,  those  positions  with 
salaries  statutorily  set  at  the  same 
rate  as  that  of  district  court  judges, 
such  as  the  Director  of  the  Adminis- 
trative Office,  have  not  received  a 
raise  since  1993. 

In  enacting  the  Ethics  Reform  Act 
of  1989,  Congress  and  the  President 
intended  that  the  Employment  Cost 
Index  mechanism  would  provide 
top  government  officials  with  annual 
increases.  However,  neither  the 
President  nor  Congress  has  sup- 
ported the  use  of  this  mechanism 
and  as  a  result,  members  of  Con- 
gress, judges,  and  other  senior 
government  officials  have  received 
the  same  salary  since  1993.  If  an  ECI 
had  been  granted  each  year,  circuit 
judges,  who  now  earn  $141,700 
would  be  paid  $155,345;  district 
court  judges,  who  now  earn 
$133,600,  would  be  paid  $146,465; 
and  bankruptcy  and  magistrate 
judges,  who  now  earn  $122,912, 
would  be  paid  $134,748. 
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Appointed:  Stan  Bernstein,  as  U.S. 
Bankruptcy  Judge,  U.S.  Bankruptcy 
Court  for  the  Eastern  District  of  New 
York,  November  1 . 

Appointed:  Arthur  J.  Boylan,  as  U.S. 
Magistrate  Judge,  U.S.  District  Court 
for  the  District  of  Minnesota, 
November  1. 

Appointed:  B.  Janice  Ellington,  as 

U.S.  Magistrate  Judge,  U.S.  District 
Court  for  the  Southern  District  of 
Texas,  November  14. 

Appointed:  Paul  W.  Snyder,  as  U.S. 
Bankruptcy  Judge,  U.S.  Bankruptcy 
Court  for  the  Western  District  of 
Washington,  November  1 . 

Appointed:  Laura  Taylor  Swain,  as 

U.S.  Bankruptcy  Judge,  U.S.  Bank- 
ruptcy Court  for  the  Eastern  District 
of  New  York,  November  1. 

Elevated:  Judge  Gregory  W. 
Garman,  to  Chief  Judge,  U.S.  Court 
of  International  Trade,  succeeding 
Chief  Judge  Dominick  L.  DiCarlo, 
November  1. 

Elevated:  Judge  D.  Brock  Hornby,  to 

Chief  Judge,  U.S.  District  Court  of 
the  District  of  Maine,  succeeding 
Chief  Judge  Gene  Carter, 
November  20. 

Elevated:  Judge  Tom  S.  Lee,  to  Chief 
Judge,  U.S.  District  Court  for  the 
Southern  District  of  Mississippi,  suc- 
ceeding Chief  Judge  William  Henry 
Barbour  Jr.,  November  4. 

Senior  Status:  Chief  Judge 
Dominick  L.  DiCarlo,  U.S.  Court  of 
International  Trade,  October  31. 

Senior  Status:  Judge  Edward  J. 
Garcia,  U.S.  District  Court  for  the 
Eastern  District  of  California, 
November  24. 


Senior  Status:  Judge  Jose  A. 
Gonzalez  Jr.,  U.S.  District  Court  for 
the  Southern  District  of  Florida, 

November  30. 

Senior  Status:  Chief  Judge  John  M. 
Shaw,  U.S.  District  Court  for  the 
Western  District  of  Louisiana, 
November  15. 

Senior  Status:  Judge  William  D. 
Stiehl,  U.S.  District  Court  for  the 
Southern  District  of  Illinois, 
November  30. 

Retired:  Magistrate  Judge  Eduardo 

E.  De  Ases,  U.S.  District  Court  for 
the  Southern  District  of  Texas, 
November  13. 

Retired:  Magistrate  Judge  Charles 
H.  Evans,  U.S.  District  Court  for  the 
Central  District  of  Illinois, 
November  26. 

Retired:  Bankruptcy  Judge  Frank 
D.  Howard,  U.S.  Bankruptcy  Court 
for  the  Western  District  of  Washing- 
ton, October  31. 

Retired:  Magistrate  Judge  John  W. 
Wilson,  U.S.  District  Court  for  the 
Western  District  of  Louisiana, 
October  31. 

Deceased:  Senior  Judge  John  M 
Cannella,  U.S.  District  Court  for  the 
Southern  District  of  New  York, 
October  30. 

Deceased:  Senior  Judge  Irving  Ben 
Cooper,  U.S.  District  Court  for  the 
Southern  District  of  New  York, 
September  17. 

Deceased:  Judge  J.  Daniel 
Mahoney,  U.S.  Court  of  Appeals  for 
the  Second  Circuit,  October  23. 
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Planning  Liaison 
Members  Selected 

jjfow  that  the  Long  Range  Planning 
Committee's  work  is  completed  (see 
[TB,  April  1996),  Judicial  Confer- 
ence committees  have  begun,  at  the 
Ihief  Justice's  direction,  to  incorpo- 
rate long-range  planning  into  their 
jolicy-making  functions.  Special 
iaison  members  appointed  by  the 
rhairs  of  committees  with  substan- 
ial  planning  responsibility  will  lead 
hose  efforts.  The  liaisons  will  work 
vith  their  respective  committees  to 
encourage  implementation  of  the 
Long  Range  Plan  for  the  Federal  Courts 
ind  continue  the  process  of  identify- 
ng  strategic  goals  and  objectives  on 
natters  within  their  committees' 
urisdiction.  They  also  will  serve  as 
points  of  contact  on  planning  issues 
vithin  the  Conference  organization 
ind  may  be  called  upon  to  advise 
he  Executive  Committee  on  coordi- 
lating  planning  activities  involving 
nore  than  one  committee. 

Executive  Committee  chair  Judge 
/Vm.  Terrell  Hodges  (M.D.  Fla.)  has 
isked  Chief  Judge  Glenn  L.  Archer, 
r.  (Fed.Cir.),  to  act  as  that  commit- 
ee's  liaison  and  work  with  the  liai- 
son members  of  the  other  Confer- 


Chief  Judge  Glenn  L.  Archer,  jr. 

ence  committees.  Archer,  in  a  memo 
to  the  other  liaisons,  noted  the  im- 
portance of  sharing  information  and 
ideas,  and  has  asked  the  liaisons, 
following  their  next  committee 
meetings,  to  provide  brief  written 
descriptions  of  committee  efforts  to 
implement  the  Long  Range  Plan  and 
general  approach  to  planning.  The 
Administrative  Office  Long  Range 
Planning  Office  continues  to  serve  as 
a  planning  resource  for  the  Confer- 
ence and  its  committees  and  to  pro- 


vide professional  support  for  the 
work  of  the  planning  liaisons. 

In  addition  to  Archer,  the  com- 
mittee planning  liaison  members 
designated  so  far  are  Judge  J.  Owen 
Forrester  (N.D.  Ga.),  chair  of  the 
Committee  on  Automation  and 
Technology;  Judge  Donald  E.  Walter 
(W.D.  La.),  Committee  on  the 
Administration  of  the  Bankruptcy 
System;  Judge  Charles  N.  Clevert,  Jr. 
(E.D.  Wis.),  Committee  on  the 
Budget;  Judge  Patricia  M.  Wald 
(D.C.  Cir.),  Committee  on  Court 
Administration  and  Case  Manage- 
ment; Chief  Judge  Charles  R.  Butler, 
Jr.  (S.D.  Ala.),  Committee  on  Crimi- 
nal Law;  Judge  Nancy  G.  Edmunds 
(E.D.  Mich.),  Committee  on  De- 
fender Services;  Judge  Pasco  M. 
Bowman,  II  (8th  Cir.),  Committee  on 
Federal-State  Jurisdiction;  Judge 
Joyce  Hens  Green  (D.  D.C),  Com- 
mittee on  the  Judicial  Branch;  Chief 
Judge  Edward  N.  Cahn  (E.D.  Pa.), 
Committee  on  Judicial  Resources; 
Chief  Judge  Charles  R.  Wolle  (S.D. 
Iowa),  Committee  on  the  Adminis- 
tration of  the  Magistrate  Judges 
System;  Judge  Alicemarie  H.  Stotler 
(CD.  Cal.),  chair  of  the  Committee 
on  Rules  of  Practice  and  Procedure; 
and  Judge  William  M.  Skretny 
(W.D.  N.Y.),  Committee  on  Security, 
Space  and  Facilities.  **^ 


imittee  Chairs  Discuss  Victims'  Rights 


The  chair  of  the  Judicial 
Conference  Committee  on  Federal- 
State  Jurisdiction,  Judge  Stephen 
H.  Anderson  (10th  Cir.)  (photo 
left),  and  the  chairs  of  the  Commit- 
tee on  Criminal  Law,  Judge 
George  P.  Kazen  (S.D.  Tex.) 
(photo  right),  and  its  Legislation 
Subcommittee,  Judge  Richard  J. 
Arcara  (W.D.  N.Y.),  met  recently 
with  Administrative  Office  staff  to 
discuss  the  proposed  constitutional 
amendment  on  victims'  rights. 
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Head  oi  Chief  Justices 
Clarities  States' Views 


Chief  Justice  Arthur  A.  McGiverin  is  the 
President,  Board  of  Directors  of  the 
Conference  of  Chief  Justices.  He  has  been  a 
member  of  the  Iowa  Supreme  Court  since 
1978. 


Q 


.   What  is  the  mission  of  the 
•  Conference  of  Chief  Justices? 


A.   First,  let  me  begin  by  briefly 
•   describing  the  Conference  of 
Chief  Justices  (CCJ).  CCJ,  founded 
almost  50  years  ago,  is  composed  of 
the  highest  judicial  officer  in  each  of 
the  50  states,  the  District  of  Colum- 
bia, the  Commonwealth  of  Puerto 
Rico,  the  Commonwealth  of  North- 
ern Mariana  Islands,  and  the  territo- 
ries of  American  Samoa,  Guam,  and 
the  Virgin  Islands. 

Its  mission  is  to  improve  the 
admistration  of  justice  in  the  states, 
commonwealths,  and  territories  of 
the  United  States.  CCJ  carries  out  its 
mission  by  (1)  developing  and  ex- 
changing information;  (2)  educating 
and  developing  leaders  to  become 
effective  managers;  (3)  promoting 
independence  and  effectiveness;  (4) 
developing  and  advancing  policies 
in  support  of  common  interests  and 
shared  values;  and  (5)  supporting 
adequate  funding  and  resources  for 
operations. 

The  CCJ  members  work  together 
to  represent  the  judicial  branches  in 
their  respective  jurisdictions  in  the 
same  way  that  the  National  Gover- 
nors Association  represents  the  ex- 
ecutive branches  of  state  govern- 
ment. 


A#   CCJ  is  building  an  increas- 
•   ingly  effective  working  rela- 
tionship with  the  federal  courts  at 
the  national  level,  particularly  with 
the  Judicial  Conference  of  the  U.S. 
(JCUS).  I  can  think  of  a  number  of 
specific  examples  to  illustrate  how 
we're  doing  this:  (1)  CCJ  member- 
ship on  JCUS's  Committee  on 
Federal-State  Jurisdiction;  (2)  JCUS 
membership  on  CCJ's  Committee  on 
State-Federal  Jurisdiction;  (3)  the 
National  Council  of  Federal  and 
State  Courts;  (4)  the  first  National 
Conference  on  State-Federal  Judicial 
Relations  held  in  1992;  and  (5)  the 
Manual  for  Cooperation  between 
State  and  Federal  Courts. 


Q 


Does  CCJ  have  a  position  on 
•   the  federalization  of  state 
crimes? 


Q 


What  is  the  relationship 
between  CCJ  and  the  U.S. 
Judicial  Conference? 


A.   CCJ  has  expressed  opposi- 
•   tion  to  a  variety  of  congres- 
sional bills  preempting  some  area  of 
state  law,  including  the  proposed 
federalization  of  many  street  crimes. 
CCJ  believes  that  the  problems  of 
crime  in  our  nation  must  be  ad- 
dressed in  a  meaningful  way  to  pro- 
vide resources  to  re-enforce  the  ef- 
forts of  state  judicial,  legislative,  and 
executive  leaders  to  address  crime 
in  their  jurisdictions.  Further,  CCJ 
strongly  opposes  federal  action, 
which  contrary  to  the  principles  of 
federalism,  would  have  the  effect  of 
federalizing  state  criminal  law  and 
procedure.  Finally,  CCJ  is  concerned 
about  the  inefficient  use  of  the  spe- 
cial, limited  resources  of  our  federal 
courts. 


Q#  When  it  returns  in  January, 
•   Congress  has  promised  to 
consider  a  victim's  rights  constitu- 
tional amendment.  However,  most 
states  already  have  some  form  of 
victims'  rights  laws.  Has  the  Confer- 
ence of  Chief  Justices  taken  a  posi- 
tion on  the  constitutional  amend- 


ment and  what  impact  such  a  consti- 
tutional amendment  would  have  on 
the  state  courts? 

A#   CCJ  has  not  taken  a  position 
•   on  any  proposed  federal 
constitutional  amendment  regarding 
victims'  rights.  We  are,  however, 
concerned  that  a  meaningful  dia- 
logue take  place  at  the  national  level 
on  this  subject.  At  the  present  time, 
there  are  numerous  questions  that 
need  answers  before  we  can  make 
an  appropriate  response.  For  ex- 
ample: 

On  what  specific  proposal  are  we 
asked  to  comment?  My  understand- 
ing is  that  two  proposals  were  intro- 
duced in  Congress  last  April.  Since 
that  time,  after  dozens  of  different 
drafts,  the  two  major  proponents  of 
the  proposal  introduced  S.J.  Res.  65 
in  September.  I've  been  told  that  fur- 
ther modifications  may  be  made.  At 
the  very  least,  we  will  have  to  see 
what  is  introduced  in  the  next  Con- 
gress. 

All  states  have  statutory  provi- 
sions involving  victims'  rights  and 
29  states  have  constitutional  provi- 
sions, most  of  which  have  been 
enacted  recently.  What  is  wrong 
with  the  implementation  of  these 
laws  in  the  state  system  that  justifies 
an  overriding  federal  constitutional 
amendment? 

Also  of  significant  concern  to 
most  state  courts  is  the  implemen- 
taton  of  such  an  amendment,  if 
ratified.  For  instance,  would  we 
revert  to  the  oversight  by  the  federal 
district  courts  reminiscent  of  federal 
habeas  corpus  procedures,  that  were 
just  modified  because  they  were 
found  to  be  unacceptable? 

What  remedies  will  be  available 
for  violations  of  these  new  federal 
constitutional  rights? 

Who  will  pay  the  administrative 
costs  of  any  new  federal  remedies? 

Many  other  questions  will 
probably  arise.  I  want  to  empasize 
that  the  states  are  concerned  with 
victims'  rights.  The  extensive  state 
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rtivity  in  this  area  is  evidence  of 
tat  concern.  The  philosophical 
ebate  is  whether  state  and  local 
Dvernments  are  able  to  fashion 
^propriate  relief  or  whether  the 
.S.  Congress  should  design  a  "one 
ioe  fits  all"  approach. 


2#  The  Conference  of  Chief 
•  Justices  will  meet  next  in 
ebruary  1997.  What  key  issues  do 
3u  anticipate  the  Conference  will 
ice? 

A    .  The  CCJ  plans  to  discuss  a 
^\.  •   wide  variety  of  important 
sues  at  its  mid-year  meeting.  For 
ne,  we're  concerned  about  funding 
>r  the  State  Justice  Institute  and  for 
egal  Services  Corporation.  A 
umber  of  discussion  items  involve 
■deral  initiatives,  such  as  the 
/elfare  Reform  Act;  child  support 
iforcement;  federal  regulations 
)ncerning  sex  offender  registration; 
'deral  drug  court  and  universal 
rug  testing;  state  court  improve- 
lent  programs  for  child  abuse, 
eglect,  and  foster  care  cases;  full 
lith  and  credit  enforcement  of 
rotection  orders;  and  Brady,  Byrne, 
nd  local  law  enforcement  grants. 
>ther  important  issues  to  be  dis- 
jssed  at  the  mid-year  meeting  are 
ictims'  rights,  domestic  terrorism, 
nd  common  law  courts. 

Seminar  issues  include  discussion 
f  state  Supreme  Courts  as  regula- 
rs of  the  legal  profession,  impact 
f  the  death  penalty  on  state  court 
rork,  and  1996  habeas  corpus 
?form. 


3.  The  federal  courts  have  been 
•  plagued  by  the  problem  of  a 
rowing  caseload  combined  with 
tadequate  resources.  Do  the  state 
xirts  face  a  similar  problem?  And, 
so,  how  are  they  coping? 


time  of  scarce  resources  and  rising 
caseloads.  It  is  a  struggle  we  prob- 
ably will  continue  to  face  through 
the  decade  and  into  the  next  cen- 
tury. 


\ 


,   For  most  state  court  sys  - 
•  terns,  the  1990s  has  been  a 


Arthur  A.  McGiverin,  Chief  Justice, 
Iowa  Supreme  Court. 


To  contend  with  these  difficulties 
the  state  courts  are  using  a  number 
of  strategies.  For  example,  many 
courts  have  tightened  their  belts  by 
cutting  back  on  expenditures;  asking 
their  judges  and  staff  to  do  more 
work  with  fewer  resources;  and 
cutting  out  programs  or  expendi- 
tures viewed  as  non-essential  to 
court  operations.  Another  way  in 
which  state  courts  are  trying  to  cope 
with  the  situation  is  to  create 
efficiencies  through  unification  of 
their  administrative  structure, 
funding  source,  or  organizational 
structure.  Others  are  relying  on  the 
promise  of  technology  to  reduce  the 
need  for  more  staff,  and  at  the  same 
time,  improve  services.  Most  state 
court  systems  are  seeking  to  im- 
prove their  relationships  with  the 


other  branches  of  government  at 
both  the  state  and  local  levels. 


Q#  With  the  emphasis  across  the 
•  board  on  maximizing 
resources,  federal  courts  are  turning 
to  such  alternatives  as  videocon- 
ferencing. What  tools  have  the  state 
courts  found  to  be  effective  in 
increasing  judicial  efficiency  and 
efficacy? 

A#   Certainly,  automation  is  an 
•   important  tool  that  will  help 
enhance  the  effectiveness  and 
efficiency  of  all  judicial  systems. 
Theie  are  so  many  ways  in  which 
computers  are  aiding  and  enhancing 
court  services. 

Here  are  a  few  examples  from  my 
home  state,  Iowa,  and  I  am  sure 
these  examples  apply  to  other  state 
courts.  We  use  automation  to  collect 
and  report  data,  generate  forms  and 
notices,  calculate  child  support, 
produce  jury  instructions,  and 
access  up-to-date  information  on 
criminal  defendants  from  law 
enforcement  agencies.  Electronic 
legal  research  provides  judges  with 
legal  materials  at  the  touch  of  a 
finger  while  they're  on  the  bench,  in 
their  chambers,  or  even  at  home. 
Like  the  federal  courts,  states,  as 
funds  allow,  are  turning  to 
videoconferencing  for  both  adminis- 
trative and  judicial  purposes. 


Q.  The  last  Congress  made 
•   substantial  changes  in 
prisoner  civil  rights  and  habeas 
corpus  laws.  What  effect,  if  any, 
have  these  changes  had  on  the  state 
courts? 

A.   The  simple  answer  is  that 
•   we  do  not  yet  know  the 
impact  of  the  changes.  These 
changes  are  in  the  process  of  being 
interpreted  at  the  trial  and  appellate 
level.  At  this  point,  we  can  only 
hope  for  the  best.  £-v^ 
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Bankruptcy  Filings  Continue  Upward  Climb 

Total  Bankruptcy  Filings:  1987  -1998 


For  the  12-Month  Periods  Ended  September  30 
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The  number  of  bankruptcy  petitions  filed  in  federal  courts  continues  to  rise.  Filings  climbed  25.9  percent  to  1,111,964  in 
the  12-month  period  ending  September  30,  1996,  reaching  an  all-time  high.  In  the  same  time  period,  total  non-business 
*or  personal  filings  topped  one  million  (1,058,444)  for  the  first  time.  Filings  first  broke  the  one  million  mark  (1,042,110) 
during  the  12-month  period  ending  June  30,  1996. 
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Special  Issue 


1996  Year-End 
Report  on  the 
Federal  Judiciary 


Overview 

Once  again  this  year — in  mv 
eleventh  annual  report  on  the  state  of 
the  Judiciary — I  am  struck  by  the 
paradox  of  judicial  independence  in 
the  United  States:  we  have  as  indepen- 
dent a  Judiciary  as  I  know  of  in  any 
democracy,  and  yet  the  judges  are 
very  much  dependent  on  the  Legisla- 
tive and  Executive  Branches  for  the 
enactment  of  laws  to  enable  the  judges 
to  do  a  better  job  of  administering 
justice. 

Federal  judges  have  tenure  during 
good  behavior,  and  their  compensa- 
tion may  not  be  diminished.  And, 
since  the  time  of  Chief  Justice  John 
Marshall,  these  independent  judges 
have  exercised  the  authority  to  have 
the  final  say  as  to  the  meaning  of  the 
United  States  Constitution  and  the 
laws  enacted  by  Congress.  But  it  is 
Congress  which  decides  how  many 
federal  judgeships  there  should  be, 
and  of  what  type  they  should  be; 
Congress  decides  what  kind  of  cases 
federal  courts  should  hear,  as  well  as, 
within  limits,  what  procedures  they 
should  follow.  Congress  must  appro- 
ve money  for  the  Judiciary's 
budget  and  determine  the  salaries  of 
all  federal  judicial  officers. 

The  104th  Congress  enacted  two 
bills  of  great  importance  to  the  Judi- 
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ciary,  both  of  which  contained  major 
parts  of  recommendations  bv  the  judi- 
cial Conference:  the  Antiterrorism  and 
Effective  Death  Penalty  Act,  and  the 
Federal  Courts  Improvement  Act.  Un- 
fortunately, judges  can  only  regret  that 
Congress  failed  to  repeal  Section  140 
of  the  Continuing  Resolution  Act  of 


December  15,  1981,  Public  Law  97-92 
("Section  140"),  which  provides  that 
no  cost-of-living  salary  increases  shall 
be  granted  to  federal  judges  without 
express  legislative  approval.  The  Sen- 
ate version  of  this  year's  Federal 
Courts  Improvement  Act  included  a 

See  Report  on  page.  2 
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Report  continued  from  page  1 

provision  repealing  Section  140,  but 
that  provision  did  not  make  it  through 
the  legislative  process. 

Congress  compounded  the  negative 
impact  of  failing  to  repeal  Section  140 
when  it  declined  in  October  to  ap- 
prove the  2.3  percent  Employment 
Cost  Index  ("ECI")  adjustment  in  sal- 
ary for  federal  judges  in  January  of 
1997.  This  marks  the  fourth  year  in  a 
row  that  federal  judges  have  not  re- 
ceived an  ECI  adjustment.  The  result  is 
that  federal  judges  today  are  paid  no 
more  than  they  were  paid  in  1993 — 
which  means  that  at  this  writing,  infla- 
tion has  reduced  their  salaries  by  8.6 
percent.  In  terms  of  dollars,  federal 
judges  are  paid  between  $12,865  and 
$13,645  less  than  what  they  would 
have  been  paid  if  Congress  had  ap- 
proved the  ECI  adjustments  in  the  past 
four  years. 

The  significance  of  Congress  failing 
both  to  repeal  Section  140  and  to  gTant 
an  ECI  adjustment  to  judges'  salaries 
cannot  be  overstated  in  terms  of  its  ef- 
fects on  the  morale  and  quality  of  the 
federal  Judiciary.  Section  140  jeopar- 
dizes the  ability  to  retain  and  recruit 
to  the  Judiciary  the  most  capable  law- 
yers from  all  socioeconomic  classes 
and  geographical  areas,  including 
high-cost-of-living  urban  areas.  We 
must  ensure  that  judges,  who  make  a 
lifetime  commitment  to  public  service, 
are  able  to  plan  their  financial  futures 
based  on  reasonable  expectations. 

While  federal  judicial  salaries  lag 
behind  inflation,  the  salaries  of  the 
profession  from  which  federal  judges 
are  recruited  have  fared  differently. 
Today,  the  average  salaries  of  partners 
in  the  nation's  largest  law  firms  are 
nearly  two  and  one  half  times  the  sala- 
ries of  federal  judges.  The  National  Law 
Journal  reports  that  the  average  salary 
per  partner  in  the  nation's  largest  law 
firms  in  1993  was  $310,644,  and  the  av- 
erage salary  of  top  corporate  general 
counsel  was  $662,707.  In  contrast,  in 
1997  district  and  circuit  court  judges 
will  be  paid  $133,600  and  $141,700,  re- 
spectively. Clearly,  this  disparity  be- 
tween the  salaries  of  the  judicial  and 
legal  professions  cannot  continue  in- 
definitely without  compromising  the 
morale  of  the  federal  Judiciary  and 
eventually  its  quality. 


Judges  realize  that  in  smaller  cities 
across  our  country  these  salaries  will 
buy  more  than  they  do  in  metropoli- 
tan areas,  and  that  lawyers'  earnings 
vary  considerably  from  place  to  place. 
But  the  judges  are  not  expecting  or  re- 
questing any  major  adjustment  in  their 
pay.  They  are  only  asking  that  the  pay 
that  was  set  some  years  ago  be  ad- 
justed for  increases  in  the  cost-of-liv- 
ing since  that  time — a  benefit  that 
many  working  people  in  the  private 
sector,  and  almost  all  employees  of  the 
federal  government,  regularly  expect 
and  receive. 

I  recognize  that  some  members  of 
Congress  have  said  that  they  should 
not  receive  any  cost-of-living  adjust- 
ments until  the  federal  budget  is  bal- 
anced. This  kind  of  decision  is  obvi- 
ously up  to  Congress,  which  has  the 
primary  responsibility  for  coming  up 
with  a  balanced  budget.  But  the  Judi- 
ciary can  play  only  a  small  part  in  the 
effort  to  balance  the  national  budget. 
Congress,  therefore,  should  not  subject 
the  Judiciary  to  the  same  sort  of  incen- 
tives that  Congress  might  impose  on 
itself. 

The  federal  Judiciary  is  certainly 
mindful  of  the  nation's  effort  to  bal- 
ance its  budget.  Indeed,  the  federal  Ju- 
diciary has  made  significant  contribu- 
tions within  its  own  budget.  Federal 
judges,  who  serve  without  compensa- 
tion on  committees  of  the  Judicial 
Conference,  such  as  the  Budget  Com- 
mittee, have  implemented  manage- 
ment policies  in  the  federal  Judiciary 
that,  according  to  the  Administrative 
Office  of  the  U.S.  Courts,  saved  the 
American  taxpayers  millions  of  dol- 
lars last  year  alone.  By  comparison, 
the  amount  of  money  involved  in  ECI 
salary  adjustments  for  the  federal  Judi- 
ciary is  insignificant.  The  Office  of 
Management  and  Budget  projects  that 
an  ECI  adjustment  of  3.1  percent  will 
be  due  to  judges  in  January  1998.  If  ap- 
proved by  Congress,  that  adjustment 
would  cost  approximately  six  million 
dollars,  which  is  equal  to  only  about 
one-quarter  of  one  percent  of  the  esti- 
mated total  Judiciary  budget  for  fiscal 
year  1998.  And  this  percentage  is  from 
a  Judiciary  budget  that  in  turn  is  only 
two-tenths  of  1  percent  of  the  entire 
federal  budget.  In  short,  federal  judges 
in  this  country  need  and  have  earned 


pay  adjustments,  and  we  therefore 
must  renew  our  efforts  to  persuade 
Congress  to  repeal  Section  140. 

Another  shortcoming  in  Congress' 
1996  record  on  legislative  matters  con- 
cerning the  federal  Judiciary  that  will 
confront  us  again  in  1997  is  its  deci- 
sion not  to  create  additional  federal 
judgeships.  Despite  an  increasing 
caseload  and  the  fact  that  no  new  Ar- 
ticle III  judgeships  have  been  created 
since  1990,  Congress  declined  the  Judi 
cial  Conference's  request  to  create 
such  positions.  A  similar  request  for 
new  bankruptcy  judgeships  also  was 
not  acted  upon  by  CongTess.  Circuit 
court  judges  continue  to  be  especially 
squeezed  between  time  constraints 
and  heavy  dockets.  Eventually,  Con- 
gress will  have  to  reconcile  this  mis- 
match between  federal  caseload  and 
judicial  personnel.  Either  the  former 
must  be  reduced  or  the  latter  increasei 
if  the  quality  of  justice  administered 
by  the  federal  Judiciary  is  to  be  main- 
tained. 

Notwithstanding  the  problems  of 
judicial  administration  that  Congress 
and  the  federal  Judiciary  did  not  re- 
solve in  1996,  there  were  significant 
achievements  this  past  year.  Two 
pieces  of  legislation  bearing  on  mat- 
ters of  judicial  administration  deserve 
specific  recognition:  the  Anriterrorisrr 
and  Effective  Death  Penalty  Act  was 
signed  into  law  on  April  24th;  and  the 
Federal  Courts  Improvement  Act  was 
signed  on  October  19th.  Both  of  these 
laws  contain  valuable  reforms  that 
will  improve  the  administration  of  jus 
tice.  They  are  also  commendable  ex- 
amples of  the  results  that  can  be 
achieved  when  Congress  consults  wit! 
members  of  the  federal  Judiciary  as  it 
considers  laws  bearing  on  judicial  ad- 
ministration. 

The  habeas  corpus  provisions  of  th 
Antiterrorism  and  Effective  Death 
Penalty  Act  ("Antiterrorism  Act")  are 
especially  important.  For  many  years 
the  federal  Judiciary  has  been  flooded 
by  successive  and  repetitious  habeas 
corpus  petitions  from  state  prisoners, 
especially  in  death  penalty  cases.  Start 
and  federal  courts  have  often  dupli- 
cated each  other's  efforts  or,  even 
worse,  worked  at  cross-purposes. 
Eight  years  ago,  retired  Justice  Lewis 
F.  Powell  chaired  a  committee  to  in- 
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vestigate  the  problems  in  this  area  and 
make  appropriate  recommendations. 
That  committee — the  Ad  Hoc  Commit- 
tee on  Federal  Habeas  Corpus  Review 
of  Capital  Sentences — began  a  process 
of  legislative-judicial  consultation,  pri- 
marily through  the  Judicial  Confer- 
ence, that  came  to  fruition  in  the  ha- 
beas corpus  provisions  of  the  Antiter- 
rorism Act. 

Relevant  provisions  of  the  Antiter- 
rorism Act  establish  one-year  dead- 
lines for  filing  petitions;  require  certifi- 
cates of  appealability;  limit  successive 
petitions;  and  restrict  access  to  the  fed- 
eral Judiciary  if  a  claim  was  adjudi- 
cated at  the  state  level.  In  capital  cases, 
the  law  has  narrowed  federal  habeas 
corpus  jurisdiction.  If  a  state  provides 
a  mechanism  for  the  appointment, 
compensation,  and  payment  of  reason- 
able litigation  expenses  of  competent 
counsel  in  state  post-conviction  pro- 
ceedings brought  by  indigent  prison- 
ers whose  convictions  have  become  fi- 
nal for  state  law  purposes,  those  pris- 
oners' access  to  federal  habeas  corpus 
review  is  limited.  These  reforms  of  ha- 
beas corpus  review  reflect  the  wisdom 
of  Alexander  Hamilton's  observation 
that  "the  national  and  state  systems 
are  to  be  regarded  as  one  whole/'  and 
they  will  improve  the  quality  of  justice 
by  coordinating  and  unifying  the  work 
of  state  and  federal  courts. 

The  Federal  Courts  Improvement 
Act  contains  31  provisions  endorsed 
by  the  Judicial  Conference.  Some  of 
these  provisions  are  identical  to  those 
recommended  in  The  Long  Range  Plan 
for  the  Federal  Courts  adopted  by  the 
Conference  in  1995:  Section  201  ex- 
pands the  authority  of  magistrate 
judges;  Section  205  raises  the  amount- 
in-controversy  requirement  in  diver- 
sity jurisdiction  cases;  Section  401  in- 
creases filing  fees  in  civil  cases;  and 
Section  605  abolishes  the  Special  Rail- 
road Court.  Derived  from  a  long  range 
integrated  plan  composed  by  experi- 
enced federal  judges,  these  reforms  are 
especially  valuable. 

To  encourage  such  deliberate  and 
thoughtful  reforms  in  the  future,  I 
have  in  the  past  year  established  a 
new  mechanism  that  will  institutional- 
ize long  range  planning  in  certain  Ju- 
dicial Conference  committees.  In  this 
era  of  expanding  federal  litigation  but 


shrinking  resources,  long  range  plan- 
ning for  the  federal  Judiciary  is  as  es- 
sential as  legislative-judicial  consulta- 
tion on  proposals  concerning  judicial 
administration  before  Congress. 


The  Year  in  Review 

The  Federal  Courts'  Caseload 

As  in  1995,  the  most  significant 
highlight  in  the  caseload  of  the  Federal 
Courts  in  1996  is  that  filings  rose  in 
the  12  regional  courts  of  appeals,  the 
U.S.  district  courts,  and  the  U.S.  bank- 
ruptcy courts.  U.S.  bankruptcy  court 
filings  soared  26  percent,  from  ap- 
proximately 883,500  petitions  to  over 
1,111,000,  exceeding  the  one  million 
mark  for  the  first  time  in  the  history  of 
the  United  States  courts.  Filings  under 
chapters  7, 12,  and  13  all  increased. 
Chapter  7  filings,  which  accounted  for 


sequently  transferred  from  the  district 
courts  where  they  were  originally  filed 
to  the  Northern  District  of  Alabama  as 
part  of  Multidistrict  Litigation  Docket 
Number  926).  The  second  major  area 
of  increase  in  private  cases  was  federal 
question  litigation,  which  grew  4  per- 
cent. This  rise  resulted  chiefly  from 
personal  injury  cases  (up  82  percent) 
and  civil  rights  employment  cases  (up 
25  percent).  The  surge  in  private  per- 
sonal injury  cases  was  directly  related 
to  an  influx  of  oil  explosion  cases  in 
the  Middle  District  of  Louisiana, 
where  total  civil  filings  more  than 
doubled.  Cases  involving  the  U.S.  gov- 
ernment as  plaintiff  or  defendant 
jumped  13  percent,  primarily  due  to 
marked  increases  in  U.S.  plaintiff  re- 
coveries of  defaulted  student  loans 
(which  nearly  quadrupled)  and  federal 
prisoner  petitions  related  to  motions 
to  vacate  sentence  (up  62  percent). 


"We  must  ensure  that  judges,  who  make  a  lifetime 
commitment  to  public  service,  are  able  to  plan  their 
financial  futures  based  on  reasonable  expectations/' 


over  68  percent  of  all  bankruptcy  fil- 
ings, rose  27  percent.  Chapter  13  fil- 
ings, which  accounted  for  30  percent 
of  all  bankruptcy  filings,  rose  24  per- 
cent. Chapter  12  filings  also  increased 
24  percent,  but  accounted  for  less  than 
1  percent  of  all  bankruptcy  filings.  Fil- 
ings under  chapter  11,  which  ac- 
counted for  1  percent  of  all  bank- 
ruptcy filings,  remained  essentially 
stable  in  1996,  dropping  less  than  1 
percent. 

Overall,  district  court  filings 
climbed  nearly  8  percent  as  civil  case 
filings  increased  8  percent,  from  ap- 
proximately 248,300  to  269,100.  A  key 
reason  for  this  growth  was  a  rise  in  to- 
tal private  cases  (up  nearly  15,000 
cases).  This  rise  primarily  resulted 
from  an  18  percent  jump  in  diversity 
of  citizenship  cases,  mainly  in  per- 
sonal injury/product  liability  filings 
(mostly  related  to  the  breast  implant 
cases  filed  in  the  Northern  District  of 
Alabama),  which  jumped  56  percent. 
However,  many  of  these  cases  were 
filed  twice  (i.e.,  once  when  they  were 
transferred  from  state  courts  to  federal 
courts,  and  again  when  they  were  sub- 


Criminal  cases  in  the  U.S.  district 
courts  rose  5  percent,  from  nearly 
45,800  to  47,900.  While  the  5  percent 
increase  in  drug  filings  contributed  to 
this  growth,  the  most  significant  factor 
was  immigration  cases,  which  went 
up  40  percent  to  approximately  5,500. 
Virtually  all  of  the  increase  in  immi- 
gration filings  was  concentrated  in 
districts  along  the  border  with  Mexico. 
Weapons  and  firearms  filings  declined 

13  percent,  and  drunk  driving  and 
traffic  cases  decreased  3  percent. 

The  number  of  appeals  filed  in  the 
12  regional  courts  of  appeals  rose  4 
percent  in  1996  to  attain  an  all-time 
high  of  almost  52,000  in  1996.  Both 
criminal  and  civil  appeals  increased, 
rising  7  and  6  percent,  respectively. 
Administrative  agency  appeals,  bank- 
ruptcy appeals,  and  original  proceed- 
ings decreased,  dropping  14  percent, 

14  percent,  and  6  percent,  respectively. 
The  number  of  judicial  vacancies 

can  have  a  profound  impact  on  a 
court's  ability  to  manage  its  caseload 
effectively.  Because  the  number  of 
judges  confirmed  in  1996  was  low  in         -* 
comparison  to  the  number  con- 
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firmed  in  preceding  years,  the 
vacancy  rate  is  beginning  to  climb. 
When  the  104th  Congress  adjourned 
in  1996,  17  new  judges  had  been 
appointed  and  28  nominations  had 
not  been  acted  upon.  Fortunately,  a 
dependable  corps  of  senior  judges 
contributes  significantly  to  easing 
the  impact  of  unfilled  judgeships.  It 
is  hoped  that  the  Administration 
and  Congress  will  continue  to 
recognize  that  filling  judicial 
vacancies  is  crucial  to  the  fair  and 
effective  administration  of  justice. 


The  Supreme  Court  of  the  United  States- 
Caseload  Statistics 

The  total  number  of  case  filings  in 
the  Supreme  Court  declined  from 
6,996  in  the  previous  Term  to  6,595  in 
the  1995  Term — a  decrease  of  5.7  per- 
cent. Filings  in  the  Court's  in  forma 
pauperis  docket  declined  from  4,858  to 
4,500 — a  7.4  percent  drop.  The  decline 
in  the  Court's  paid  docket  was  only  43 
cases,  from  2,138  to  2,095 — a  2  percent 
decrease.  During  the  1995  Term,  90 
cases  were  argued  and  75  signed  opin- 
ions were  issued,  compared  to  94  cases 
argued  and  82  opinions  issued  in  the 
1994  Term.  No  cases  from  the  1995 
Term  were  scheduled  for  reargument 
in  the  1996  Term. 


The  Administrative  Office 
of  the  United  States  Courts 

In  the  face  of  continuing  fiscal  aus- 
terity, the  Administrative  Office  of  the 
United  States  Courts  continues  to 
strengthen  federal  courts'  capabilities 
to  administer  justice  effectively.  A  de- 
cade ago,  Administrative  Office  Direc- 
tor Leonidas  Ralph  Mecham  launched 
an  effort  to  delegate  to  the  courts 
many  of  the  administrative  authorities 
Congress  earlier  had  granted  to  the 
Administrative  Office  Director.  As  a 
result,  the  federal  courts  today  are  bet- 
ter able  to  manage  their  resources  ef- 
fectively and  cope  with  resource  short- 
ages. Decentralized  budget,  procure- 
ment, and  other  management  authori- 
ties have  enabled  each  court  to  make 
decisions  locally  about  how  to  achieve 
economies  and  where  to  devote  its 


limited  resources  most  productively. 
Combining  flexibility  and  local  ac- 
countability, decentralized  judicial  ad- 
ministration has  been  key  to  the  suc- 
cess of  the  federal  Judiciary's  ability  to 
bring  innovation  and  economy  to  the 
courts'  operations  while  preserving 
high  standards  for  the  delivery  of  justice. 

An  important  achievement  in  de- 
centralization occurred  this  year  with 
the  full  implementation  of  the  Court 
Personnel  System.  The  new  system 
provides  the  federal  courts  with  a 
modern  human  resource  management 
program  that  gives  each  court  the  au- 
thority to  determine  the  appropriate 
number  and  types  of  staff  positions 
within  overall  budget  limits.  Within 
funding  controls,  jobs  will  be  designed 
and  compensation  levels  set  based  on 
each  court's  needs  compared  with 
standard  benchmarks.  In  concert  with 
the  existing  decentralized  budget  and 
procurement  authorities,  the  decen- 
tralization of  personnel  management 
authority  augments  the  capability  of 
court  managers  to  determine  how  to 
use  budgeted  funds  most  effectively — 
enabling  consideration,  for  example, 
of  whether  it  would  be  most  advanta- 
geous to  spend  limited  additional 
funds  on  two  entry-level  positions, 
one  senior  position,  contract  services, 
computers,  or  other  matters. 

Throughout  this  year,  the  Adminis- 
trative Office  continued  to  play  a  cen- 
tral role  in  the  Judiciary's  efforts  to 
economize.  The  agency  analyzed  pro- 
gram and  operating  costs,  conducted 
studies  and  evaluations,  and  identified 
opportunities  for  improvement  or  sav- 
ings. The  Administrative  Office  made 
recommendations  to  Judicial  Confer- 
ence committees  and  implemented  Ju- 
dicial Conference  economy  measures, 
assisted  the  courts  in  making  changes, 
and  communicated  with  Congress  and 
others  regarding  the  Judiciary's  needs 
and  accomplishments.  Many  new  ap- 
proaches for  improving  program  per- 
formance and  reducing  costs  have 
been  successful,  and  others  hold 
promise  for  the  future.  Early  this  year, 
the  Administrative  Office  published  a 
report  detailing  the  Judiciary's  numer- 
ous economy  achievements,  which 
amounted  to  more  than  $250  million 
annually  in  both  savings  and  cost 
avoidances. 
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One  of  the  more  promising  means 
of  increasing  the  efficiency  of  judicial 
administration  and  the  business  pro- 
cesses in  the  courts  is  the  use  of  tech- 
nology. The  Administrative  Office  is 
working  with  Judicial  Conference 
committees,  judges,  and  court  person- 
nel to  increase  the  use  of  automation 
in  the  courts.  Dozens  of  automation 
projects  are  under  way,  including  new 
systems  for  financial  accounting,  jury 
administration,  and  library  adminis- 
tration. Imaging,  internet  and  web 
technologies,  satellite  videoconfer- 
encing, and  other  cutting-edge  tech- 
nologies may  substantially  improve 
routine  court  operations  and  reduce 
the  volumes  of  paper  handled.  Elec- 
tronic alternatives  offer  promise  for 
streamlining  court  administrative  op- 
erations, simplifying  filing  processes 
for  litigants,  saving  time  and  money, 
and  improving  accessibility,  accuracy, 
and  usefulness  of  information. 

In  1996,  the  Administrative  Office 
registered  many  accomplishments  that 
should  help  the  courts  operate  more 

See  Report  on  page  5 
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Report  continued  from  page  4 
effectively.  They  include  development 
of  architecture  standards  for  informa- 
tion systems  in  the  Judiciary;  contin- 
ued installation  of  the  Judiciary's  data 
communications  network;  identifica- 
tion of  efficient  court  administration 
practices  through  the  Methods  Analy- 
sis Program;  completion  of  a  study  by 
the  National  Academy  of  Public  Ad- 
ministration on  alternative  court  ad- 
ministrative structures;  continued  de- 
velopment of  a  national  automated 
bankruptcy  noticing  system;  issuance 
of  a  contract  to  a  service  center  to  build 
jury  wheels  for  district  courts;  coordi- 
nation of  a  comprehensive  space  in- 
ventory; agreement  with  the  Depart- 
ment of  Justice  on  implementing  a  pre- 
trial drug  testing  pilot  program;  and 
completion  of  more  than  100  financial 
audits. 

The  Administrative  Office  continues 
to  make  the  best  of  its  own  budget, 
which  has  been  growing  at  a  much 
slower  rate  than  the  Judiciary's  as  a 
whole.  In  the  face  of  an  escalating 
workload,  the  Judiciary's  budget  has 
risen  60  percent  since  1991.  The  Ad- 
ministrative Office's  funding  grew 
only  23  percent  in  the  same  period.  The 
agency  has  had  a  hiring  freeze  in  place 
for  several  years,  and  its  staff  size  is 
smaller  today  than  it  was  two  years 
ago.  From  a  long-term  perspective,  the 
Administrative  Office's  portion  of  the 
total  Judiciary  budget  has  substan- 
tially declined.  Twenty  years  ago,  the 
Administrative  Office  accounted  for  3.6 
percent  of  the  Judiciary's  funding.  Ten 
years  ago,  its  portion  was  3.1  percent; 
five  years  ago,  it  was  2.5  percent;  and 
now  it  is  1.5  percent. 

Since  its  establishment  in  1939,  the 
Administrative  Office  has  provided  a 
wide  range  of  support  and  services  in 
administrative,  financial,  statistical, 
legislative  liaison,  technical,  legal, 
communications,  and  program  man- 
agement areas  for  the  federal  Judiciary, 
as  well  as  staff  support  to  the  Judicial 
Conference  of  the  United  States  and  its 
committees.  The  agency  has  been  shift- 
ing its  emphasis  away  from  the  direct 
provision  of  administrative  services 
better  handled  by  the  courts  them- 
selves to  focus  on  program  develop- 
ment, management,  communications, 
analysis,  and  review  functions  critical 


to  the  operations  of  the  Judicial  Branch. 
While  the  nature  of  its  work  has  been 
changing,  the  demands  on  the  Adminis- 
trative Office  to  provide  support  to  the 
Judiciary  nonetheless  continue  to  grow. 

The  Federal  Judicial  Center 

The  Federal  Judicial  Center  is  the 
federal  courts'  agency  for  continuing 
education  and  research.  Much  of  the 
Center's  work  in  1996  helped  imple- 
ment legislative  actions.  The  Center 
inaugurated  a  newsletter  to  alert  fed- 
eral courts  to  decisions  interpreting 
last  April's  Prisoner  Litigation  Reform 
Act,  which  governs  inmate  lawsuits 
over  the  conditions  of  their  confine- 
ment, as  well  as  to  decisions  regarding 
the  habeas  corpus  provisions  of  the 
Antiterrorism  Act,  which  govern  how 
federal  courts  handle  prisoners'  habeas 
corpus  petitions. 

Last  September,  from  its  studio 
here  in  Washington,  the  Center  broad- 
cast a  videoseminar  on  "New  Devel- 
opments in  the  Federal  Law  of  Habeas 
Corpus,"  which  analyzed  the  new  ha- 
beas corpus  provisions  for  the  benefit 
nationwide  of  approximately  1,700 
federal  judges,  judicial  staff,  and  others. 
The  broadcast  was  part  of  the  Center's 
efforts  to  help  federal  judges  with 
death  penalty  litigation,  and  it  also 
marked  a  new  era  in  the  Center's  edu- 
cation and  training  programs.  Devel- 
opments in  satellite  technology  now 
justify  placing  "downlinks"  in  federal 
courthouses  to  enable  judges  and  court 
staff  to  receive  educational  broadcasts. 
Next  year,  the  Center,  the  Adminis- 
trative Office,  the  United  States 
Sentencing  Commission,  and,  of 
signal  importance,  federal  courts  across 
the  country  will  establish  a  broadcast 
network  in  the  federal  courts.  This  ef- 
fort is  an  excellent  example  of  coop- 
eration  among  the  agencies.  The 
Center's  expertise  in  videoproduction 
and  curriculum  design  will  enable  the 
entire  third  branch  to  make  good  use 
of  this  form  of  communication  and 
education.  I  am  grateful  to  Congress, 
especially  to  Chairman  Harold 
Rogers  of  the  House  Appropriations 
Subcommittee,  for  pressing  the  Center 
and  the  courts  to  explore  use  of  this 
new  technology. 


Such  broadcasts  cannot  replace 
education  that  allows  judges  and  staff 
from  different  regions  the  opportunity 
for  sustained  sharing  of  techniques, 
but  they  add  another  dimension  to  Ju- 
dicial Branch  education  while  re- 
sponding to  legislative  demands  to  re- 
duce travel  costs.  The  Center's  satellite 
broadcasts  continue  its  efforts  to  pro- 
vide training  through  videocassettes 
and  other  in-court  methods.  Eighty 
percent  of  federal  court  support  staff 
who  receive  training  from  the  Center 
received  it  at  their  work  site. 

As  to  prisoners'  condition-of-con- 
finement  cases,  the  Center's  new  Re- 
source Guide  for  Managing  Prisoner 
Civil  Rights  Litigation  provides  practi- 
cal advice  on  effective  management  of 
cases  under  the  Prisoner  Litigation  Re- 
form Act.  The  Resource  Guide  is  part 
of  a  broader  Center  program  to  help 
federal  courts  with  pro  se  litigation — 
cases  filed  without  lawyers.  Such 
cases  impose  special  burdens  on 
courts  to  ensure  that  they  are  handled 
fairly  and  efficiently. 

The  first  interactive  electronic  fed- 
eral court  "kiosk"  began  operations 
this  November.  It  was  a  joint  project 
of  the  United  States  District  Court  for 
the  District  of  Columbia  and  the  Cen- 
ter and  was  instituted  in  part  to  help 
with  non-prisoner  pro  se  litigation. 
Several  state  courts,  such  as  Arizona's, 
have  kiosks  to  let  citizens  file  cases 
and  get  information  about  sched- 
ules, jury  duty,  and  employment 
opportunities,  thus  enhancing  ser- 
vices while  saving  staff  time  for 
other  work. 

The  Center's  education  programs 
in  1996  reached  over  30,000  judges 
and  Judicial  Branch  staff.  These  pro- 
grams addressed  case  law  and  legisla- 
tive developments,  giving  special  at- 
tention to  such  areas  as  the  use  of 
bankruptcy  appellate  panels,  science 
and  health  care  issues  in  litigation, 
jury  selection  and  operations,  supervi- 
sion and  investigation  of  defendants 
and  offenders,  and  effective  court 
management. 

The  Center's  research — primarily 
in  response  to  Judicial  Conference 
committee  needs — included  a  major 
survey  of  judges  and  chief  probation 
officers  on  sentencing  statutes  and  * 

guidelines  and  analysis  of  the  opera- 
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tion  of  Federal  Rules  of  Procedure 
governing  class  action  litigation. 

Lastly,  at  the  suggestion  of  Judge 
Rya  Zobel,  the  Center's  Director,  the 
Center's  Board  began  a  year-long 
analysis  of  the  priorities  the  Center 
should  assign  to  its  many  missions.  I 
am  confident  that  the  results  of  this 
planning  process  will  help  maintain 
the  Center  as  a  vital  element  in  im- 
proving federal  judicial  administration. 

United  States  Sentencing  Commission 

Review  of  the  sentencing  guidelines 
was  a  top  priority  of  the  U.S.  Sentenc- 
ing Commission  in  1996.  The  review's 
objective  was  to  reduce  the  complexity 
of  guideline  application  and  to  assess 
how  well  the  guidelines  are  meeting 
the  congressional  objectives  outlined 
in  the  Sentencing  Reform  Act  of  1984. 
To  this  end,  the  Commission  declared 
a  moratorium  on  guideline  amend- 
ments in  1996  (except  for  those  neces- 
sary to  implement  congressional  direc- 
tives). The  action  was  well  received 
throughout  the  Judiciary. 

The  amendment  hiatus  allowed 
commissioners  to  gather  insights  from 
judges,  attorneys,  probation  officers, 
and  academics  on  recommended 
changes,  and  to  begin  narrowing  the 
options  for  possible  guideline  amend- 


ments. In  addition,  the  Commission 
expended  considerable  resources  re- 
viewing and  responding  to  sentenc- 
ing-related  legislation  enacted  by  Con- 
gress involving  mandatory  restitution, 
terrorism,  international  counterfeiting, 
drug  trafficking,  and  immigration.  By 
year's  end,  the  Commission  plans  to 
publish  a  series  of  amendment  options 
for  comment. 

The  Commission  appointed  Dr. 
John  H.  Kramer  as  its  Staff  Director  in 
July  1996.  Dr.  Kramer  is  Executive  Di- 
rector of  the  Pennsylvania  Commis- 
sion on  Sentencing  and  a  Professor  of 
Sociology  and  Criminal  Justice  at  The 
Pennsylvania  State  University.  Finally, 
the  Commission  plans  to  distribute  its 
first  televised  Public  Service  An- 
nouncements in  1997.  The  ads  target 
"at-risk"  youth  with  an  educational 
message  about  the  significant  punish- 
ments that  result  upon  conviction  for 
federal  crimes. 


The  federal  Judiciary's  achieve- 
ments and  disappointments  of  the  past 
year  illuminate  both  the  basic  prin- 
ciple of  separation  of  powers  and  the 
interdependent  relationship  that  exists 
between  Congress  and  the  Judiciary. 
In  the  words  of  Justice  Robert  Jackson, 


"While  the  Constitution  diffuses 
power  the  better  to  secure  liberty,  it 
also  contemplates  that  practice  will  in- 
tegrate the  dispersed  powers  into  a 
workable  government.  It  enjoins  upon 
its  branches  separateness  but  interde- 
pendence, autonomy  but  reciprocity." 
To  preserve  liberty,  the  Judicial 
Branch  of  the  federal  government  is 
separate,  equal,  and  independent  from 
the  Legislative  Branch.  Yet  both  must 
work  together  if  feasible  solutions  are 
to  be  found  to  the  practical  problems 
that  confront  today's  federal  Judiciary 
Over  the  years,  Congress  has  prop- 
erly recognized  the  need  for  close  con- 
sultation with  the  Judiciary,  thereby 
contributing  to  a  proper  reconciliation 
of  judicial  independence  with  the  basii 
principle  of  democratic  accountability 
The  Antiterrorism  Act  and  the  Federal 
Courts  Improvement  Act  are  two  ex- 
amples of  what  can  be  accomplished 
when  the  branches  of  government 
work  together.  We  look  forward  to 
working  with  Congress  in  the  coming 
year  to  resolve  the  ongoing  problems 
faced  by  the  Judiciary. 


J/titiU^i 'fih&^C 


THE  THIRD  BRANCH 


Administrative  Office  of  the  U.S.  Courts 
Office  of  Public  Affairs 
One  Columbus  Circle,  N.E. 
Washington,  D.C.  20544 


OFFICIAL  BUSINESS 

PENALTY  FOR  PRIVATE  USE  $300 


FIRST  CLASS  MAIL 
POSTAGE  &  FEES 

PAID 

U.S.  COURTS 
PERMIT  NO.  G-18 


FIRST  CLASS 


U.S.  Government  Printing  Office  1997-404-427-40010 


K 


ft"*-  THE 

THIRD* 


Newsletter 
of  the 
Federal 
Courts 


yOt, 

ll^^y^UPiber2 


February  1997 


Four  Years  and  Counting:  Lack  of  Pay  Raise 
Prompts  Judicial  Conference  Action 

In  a  mail  ballot  last  month,  the  Judicial  Conference  voted  unanimously  to 
endorse  a  course  of  action  that  is  intended  to  lead  to  the  first  pay  raise  for 
judges  in  four  years. 

Judges  currently  are  entitled  to  receive  an  annual  pay  adjustment  only 
when  the  rates  of  General  Schedule  employees  are  adjusted  and  Congress 
waives  section  140  of  P.L.  97-92,  which  provides  that  judges  receive  salary 
increases  only  as  the  result  of  specific  legislative  action  or  when  Congress 
affirmatively  authorizes  an  annual  salary  increase  for  judges.  Judges'  salaries 
have  been  traditionally  tied  to  those  of  members  of  Congress  and  Executive 
Schedule  employees. 

It  is  Judicial  Conference  policy  that  judges  should  receive  pay  adjustments 
automatically  and  annually  to  protect  against  salary  erosion.  The  recent 
Conference  action  endorsed  the  following  recommendations: 
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See  Pay  Raise  on  page  2 


INSIDE 


Judiciary  Seeks  to  Balance  Workload  and  Needs ..... 

More  Judgeships  in  105th  Congress?.. 

RAND  Institute  Releases  Study  on  CJR A ................... 


.....pg.3 
.....pg.  4 
:....pg.7 


Representative  Hyde 
Discusses  First 
Session  for  House 
Judiciary  Committee 

Representative  Henry  }.  Hyde  (R-IL)  has 
served  in  the  House  since  1975.  He  chairs 
the  House  Committee  on  the  Judiciary. 

Q.  The  last  Congress  failed  to 
•  pass  either  an  Article  HI 
judgeship  bill  or  a  bankruptcy 
judgeship  bill,  even  though  the 
Judicial  Conference  had  urged  the 
creation  of  additional  judgeships 
based  upon  the  increasing  federal 
court  workload.  Will  your  com- 
mittee consider  either  of  these 
judgeship  bills  in  the  coming 
session?  If  so,  are  there  factors  in 
addition  to  the  evaluation  of 
caseload  statistics  that  are  espe- 
cially important  to  these  judicial 
resource  decisions? 

A.   I  have  been  a  strong 
•   supporter  of  authorizing 
the  additional  11  bankruptcy 
judgeships  requested  by  the 
Judicial  Conference.  In  fact,  last 
year,  my  Judiciary  Committee 
favorably  reported  legislation — 
H.R.  2604-—  to  this  effect.  Unfortu- 
nately, however,  opposition  was 
expressed  by  some  Democratic 

See  Hyde  on  page  10 


Pay  Raise  continued  from  page  J 
These  initiatives  will  be  a  high 
legislative  priority  for  the  Judiciary 
in  the  105  th  Congress. 

Since  1993— the  last  time  federal 
judges  received  a  pay  raise — judges 
have  seen  their  pay  decline  in  real 
dollars,  both  in  terms  of  inflation 
and  when  compared  to  the  salaries 
of  fellow  legal  professionals.  In  that 
time,  judges  have  experienced  a  real 
salary  loss  of  12.2  percent,  when 
measured  against  the  Consumer 
Price  Index.  When  compared  to 
others  in  the  legal  profession,  judges 
fared  even  worse.  This  disparity,  as 
Chief  Justice  William  H.  Rehnquist 
pointed  out  in  Ids  2996  Year-End 
Report  on  the  Federal  Judiciary, 
"jeopardizes  the  ability  to  retain  and 
recruit  to  the  Judiciary  the  most 
capable  lawyers  from  all  socio- 
economic classes  and  geographical 
areas,  including  high  cost-of-living 
urban  areas." 

Senate  Judiciary  Committee  chair 
Orrin  G.  Hatch  (R-UT)  has  said  he 
agrees  with  the  Chief  Justice  on  this 
point.  Hatch  also  has  indicated  he 
would  support  delinkage  of  judicial 
pay  from  the  salaries  of  members  of 
Congress.  Senator  Charles  E. 
Grassley  (R-IA),  who  chairs  the 
Senate  Judiciary  Committee's 
Subcommittee  on  Administrative 
Oversight  and  the  Courts,  has  said 
he  might  be  willing  fo  consider  a 
pay  raise  for  judges.  House  Judi- 
ciary Committee  chair  Henry  J. 
Hyde  (R-IL)  has  said  he  strongly 
supports  salary  increases  for  federal 
judges,  and  that  the  issue  of  judicial 
pay  should  be  decided  separately 
from  the  issue  of  congressional 
compensation.  At  the  request  of  the 
Judiciary,  Hatch  and  Hyde  have 
agreed  to  introduce  a  pay  bill 
consistent  with  Judicial  Conference 
policy. 

judge  Barefoot  Sanders  (N.D. 
Tex.),  chair  of  the  Judicial  Confer- 
ence Committee  on  the  Judicial 
Branch,  has  taken  a  strong  leader- 
ship role  in  the  development  of  the 


Judge  Barefoot  Sanders  (N.D.  Tex.),  chair 
of  the  Judicial  Conference  Committee  on 
the  Judicial  Branch. 

Conference  policy,  and  has  written 
to  all  federal  judges  asking  for  their 
support  for  this  legislation.  Federal 
Judges  Association  President  Judge 
W.  Earl  Britt  (E.D.  N.C.)  is  working 
closely  with  Sanders  and  his  com- 
mittee. 

The  judges'  concern  over  their 
compensation  is  supported  by  the 
irregular  pace  of  increases  they  have 
received  in  recent  years.  Judges  first 
were  covered  by  a  statutory  provi- 
sion for  annual  pay  adjustments  in 
1975,  when  the  Executive  Salary 
Cost-of-living  Adjustment  Act  was 
passed.  This  law  provided  that 
judges  would  receive  the  same 
percentage  increase  accorded 
General  Schedule  employees. 
However,  the  provisions  of  this  act 
rarely  were  implemented  because  in 
subsequent  years  Congress  passed 
separate  measures  cutting  off  such 
raises  for  themselves  and  other  high 
level  officials.  A  further  limitation 
was  placed  on  federal  judges  in  1981 
when  section  140  of  P.L.  97-92  was 
enacted.  It  provides  that  no  salary 
increase  shall  be  given  to  judges  in 
the  absence  of  specific  legislative 


action.  In  1989,  Congress  passed  the 
Ethics  Reform  Act,  which  provided 
a  catch-up  pay  raise  of  approxi- 
mately 33  percent  over  two  years.  Ad 
that  time,  judicial  salaries  in  real 
terms  had  declined  30  percent  over 
the  preceding  two  decades.  Over  the 
same  period — 1969  to  1988 — more 
judges  left  the  federal  bench  for 
economic  reasons  than  in  all  the 
time  from  the  establishment  of  the 
federal  Judiciary  in  1789  to  1969. 
Modest  pay  adjustments  were 
approved  for  the  first  two  years 
under  the  1989  act,  but  since  1993 
Congress  has  denied  payment  of 
any  additional  increases. 

In  the  104th  Congress,  legislation 
was  introduced  to  repeal  section  14C 
and  delink  the  pay  of  judges  and 
Congress.  However,  the  legislation 
did  not  move.  Former  Senator 
Howell  T.  Heflin  (D-AL)  introduced 
a  bill  to  delink  judges'  pay  from  the 
pay  of  members  of  Congress  and  re- 
peal section  140,  saying,  "They  mak< 
a  lifetime  commitment  to  public  ser- 
vice as  federal  judges.  They  should 
be  able  to  plan  their  financial  future 
based  on  the  reasonable  expectation 
that  their  compensation  will  at  least 
keep  even  with  annual  cost-of-living 
increases."  The  Senate  version  of  th< 
Federal  Courts  Improvement  Act,  S 
1887,  contained  a  provision  to  repea 
section  140,  but  the  House  version  a 
the  bill  did  not.  When  the  Senate  bil 
experienced  a  series  of  delays  and 
holds  during  the  last  two  weeks  of 
the  session,  the  House  version 
passed. 

The  104th  Congress  also  failed  to 
produce  an  Employment  Cost  Inde> 
(ECI)  adjustment  for  judges,  or  for 
members  of  Congress  and  top 
executive  and  judicial  branch 
officials.  Section  637  of  H.R.  3610, 
the  Department  of  Defense  Appro- 
priations Act  of  1997,  contained  a 
provision  denying  top  government 
officials  the.2.3  percent  ECI  due  to 
rank-and-file  government  employ- 
ees, many  of  whom  also  received 
substantial  locality  pay  increases.    - 


■ 


Judiciary  Seeks  to 
Balance  Workload 
and  Judgeship  Weeds 

The  Judicial  Conference  strives  to 
balance  the  need  to  control  growth 
in  the  number  of  judgeships  with  the 
resources  that  are  appropriate  for 
the  courts'  workload,  a  representa- 
tive of  the  Conference  told  a  Senate 
subcommittee  earlier  this  month. 

"The  courts  continue  to  introduce 
new  tools  to  equalize  judicial 
workloads  and  reduce  requests  for 
additional  judgeships,"  said  Chief 
Judge  Julia  Smith  Gibbons  (W.D. 
Tenn.),  chair  of  the  Conference's 
Committee  on  Judicial  Resources. 
"However,  even  with  these  numer- 
ous efforts  to  fully  utilize  judicial 
officer  resources,  there  are  workload 
needs  which  cannot  be  met  with  the 
current  number  of  judicial  officers/' 
Gibbons  told  the  Senate  Judiciary 
Subcommittee  on  Administrative 
Oversight  and  the  Courts. 

Workload  has  increased  in  both 
district  and  appellate  courts  since 
the  last  judgeship  bill  was  enacted  in 
1990.  Although  there  was  no  growth 
in  appellate  and  district  judgeships 
from  1990  to  1996,  caseload  in- 
creased nearly  27  percent  in  the 
courts  of  appeals  and  21  percent  in 
the  district  courts. 

Senator  Charles  E.  Grassley  (R- 
IA),  chair  of  the  Senate  subcommit- 
tee, said  that  he  will  be  conducting  a 
series  of  hearings  on  the  allocation 
of  judgeships.  This  hearing  focused 
on  the  U.S.  Court  of  Appeals  for  the 
Fourth  Circuit,  as  well  as  national  is- 
sues relating  to  judicial  resources. 
"Both  the  executive  and  legisla- 
tive branches  have  been  forced  to 
downsize  and  produce  cost  savings 
to  the  taxpayer/'  said  Grassley. 
'There's  no  reason  the  judicial 
branch  shouldn't  be  required  to  do 
the  same." 


fu^rllt IUlk  Smithfibbms  (W-D-  T™-)'  cMr  of  the  Judicial  Conference  Committee 
Judicial  Resources,  testifies  on  judgeships  before  the  Senate  Judiciary  Subcommittee  on 
Administrative  Oversight  and  the  Courts. 


on 


The  subcommittee's  ranking  mi- 
nority member,  Senator  Richard 
Durbin  (D-IL),  cautioned,  "We 
should  not  cheapen  Article  III  of  the 
Constitution."  In  his  opening  state- 
ment, Durbin  said  "We  must  not  be 
penny  wise  and  pound  foolish.  Many 
proposals  to  increase  judicial  effi- 
ciency may  actually  end  up  costing 
more  and  accomplishing  less." 

In  addition  to  Gibbons,  the  Con- 
ference representative  at  the  two- 
hour-long  hearing,  also  testifying 
were  Chief  Judge  J.  Harvie 
Wilkinson  III  (4th  Or.),  Judge 
Samuel  J.  Ervin  III  (4th  Cir.),  and 
Judge  Gerald  Tjoflat  (11  th  Cir.). 

Gibbons  told  the  subcommittee 
that  the  Judicial  Conference, 
through  its  committee  structure, 
biennially  surveys  the  appellate  and 
district  courts  to  evaluate  judgeship 
needs.  This  systematic  review 
process  involves  not  only  the 
Conference,  but  each  court  and  each 
circuit  judicial  council  and  takes  into 
account  up-to-date  detailed  caseload 
data  and  other  relevant  factors.  The 
Judiciary  plays  an  advisory  role  in 
the  creation  and  distribution  of 


judgeships.  Congress  has  the 
authority  to  establish  or  eliminate 
Article  III  judgeships,  and  also 
defines  the  jurisdiction  and  deter- 
mines the  workload  of  the  courts. 

"As  part  of  the  normal  judgeship 
survey  process  or  as  a  separate 
initiative,  the  Judiciary  has  used  a 
variety  of  approaches  to  maximize 
the  use  of  resources  and  to  ensure 
that  resources  are  distributed  in  a 
manner  consistent  with  workload," 
Gibbons  said  in  her  testimony. 
Among  the  approaches  used  are 

■  Regular  surveys  of  judgeship 
needs:  The  Conference  has 
adopted  more  conservative 
criteria  for  determining  when  to 
recommend  creation  of  addi- 
tional judgeships  in  the  courts  of 
appeals  and  district  courts. 

■  Recommending  temporary 
rather  than  permanent  judge- 
ships: This  is  done  in  those 
instances  where  the  need  for 
additional  positions  is  demon- 
strated, bufit  is  not  clear  that 
the  need  will  exist  permanently. 

See  Judiciary  an  page  4 
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judiciary  continued  from  page  3 


In  addition  to  judge  Gibbons,  testifying  before  the  subcommittee  were  (left  to  right)  Judge 
Gerald  Tjoflat  (11  th  Cir.),  Chief  Judge  J.  Harvie  Wilkinson  III  (4th  dr.),  and  Judge  Samuel 
J.  Ervin  III  (4th  Cir.). 


■     Consideration  of  a  process  to 
recommend  not  filling  vacan- 
cies: In  March  1997,  the  judicial 
Conference  will  consider  a  pro- 
cess for  not  filling  certain  vacan- 
cies similar  to  the  process  cur- 
rently used  by  the  Conference  in 
determining  if  vacant  bank- 
ruptcy judgeships  should  be 
filled' 

H     Use  of  senior  judges:  Almost 
400  senior  judges  are  serving 
nationwide.  In  the  district  courts 
during  the  past  five  years  senior 
judges  closed  15  percent  of  the 
civil  cases  and  criminal  defen- 
dants terminated,  and  con- 
ducted between  16  and  19 
percent  of  all  trials.  In  the  courts 
of  appeals  during  the  same  time, 


senior  judges  participated  in 
almost  15  percent  of  all  oral 
hearings  and  submissions  on 
briefs. 

Sharing  of  judgeships:  District 
judgeship  positions  have  been 
shared  to  meet  the  resource 
needs  of  more  than  one  district 
without  the  cost  of  an  additional 
judgeship. 

Intercircuit  and  intracircuit 
assignment  of  judges:  This 
practice  provides  a  short-term 
solution  to  disparate  judicial 
resource  needs  of  districts 
within  and  between  circuits.  On 
average,  during  the  past  10 
years,  415  visiting  judges 
disposed  of  5,270  appeals  and 


243  visiting  judges  closed  2,277 
cases  in  the  district  courts. 

■  Use  of  magistrate  judges:  Use 

of  magistrate  judges  for  many 
routine  court  matters  allows  for 
more  effective  use  of  Article  III 
judges. 

■  Use  of  alternative  dispute  reso- 
lution: With  increasing  fre- 
quency, district  courts  are  using 
various  alternative  dispute  reso- 
lution procedures,  such  as  arbi- 
tration, mediation,  and  early 
neutral  evaluation,  as  means  of 
settling  civil  disputes  without 
litigation.  All  the  courts  of  ap- 
peals have  programs  designed 
to  encourage  resolution  of  many 
civil  appeals  by  the  parties  with- 
out the  need  for  judicial  resources. 

■  Use  of  technology:  The  Judi- 
ciary continues  to  explore  ways 
to  help  align  caseloads  through 
technological  advancements, 
where  judges  can  assist  other 
circuits  and  districts  without  the 
need  to  travel. 

"Over  the  last  20  years  the  Judi- 
cial Conference  has  developed,  ad- 
justed, and  refined  the  process  for 
evaluating  and  recommending 
judgeship  needs  in  response  to  con- 
gressional concerns,"  Gibbons  told 
the  subcommittee.  "The  Judicial 
Conference  is  constantly  evaluating 
the  need  to  control  growth  and  the 
need  to  seek  resources  that  are  ap- 
propriate to  the  workload."  £v. 


Judgeship  Bills  and  Nominations  Ape  New  Business  In  105th  Congress 


The  105th  Congress  was  only 
days  old  when  the  White  House 
submitted  22  judicial  nominations  to 
Congress,  20  of  which  were  submit- 
ted during  the  104th  Congress. 
When  the  last  Congress  adjourned, 
there  were  28  nominations  pending. 
The  Senate  Judiciary  Committee  has 


indicated  it  will  continue  with 
judicial  nomination  hearings, 
although  none  have  yet  been  sched- 
uled. According  to  staff  for  commit- 
tee chair  Senator  Orrin  Hatch  (R- 
UT),  the  committee's  legislative 
priorities  for  the  current  session  will 
be  a  balanced  budget,  property 


rights,  baseball  antitrust,  tort 
reform,  and  intellectual  property 
and  copyright  legislation. 

At  the  committee's  first  meeting 
of  the  new  session,  ranking  minority 
member  Senator. Patrick  Leahy  (D- 
VT),  in  discussing  committee 
priorities,  said,  "1  can  think  of  none 


more  important  than  making  sure 
we  do  our  part  to  consider  and 
approve  judicial  nominations 
without  delay."  Leahy  referred  to 
the  Senate's  "abysmal"  record  last 
session  of  filling  federal  judicial 
vacancies.  The  Senate  confirmed 
only  17  judges  in  the  second  session, 
none  of  whom  were  for  the  courts  of 
appeals.  In  response,  committee 
chair  Hatch  noted  that  pressure  is 
coming  from  both  political  parties  to 
either  speed  up  or  slow  down  the 
confirmation  process,  and  that  many 
of  his  Republican  colleagues  were 
concerned  about  the  attention 
judicial  activism  was  receiving. 
Hatch  said  he  would  continue  to 
conduct  a  fair,  bipartisan,  thorough 
confirmation  process.  As  an  indica- 
tor of  cooperation,  Hatch  pointed  to 
the  202  federal  judges  appointed  in 
President  Clinton's  first  term, 
ximparing  that  number  to  the  194 
ronfirmed  under  President  Bush  and 
he  164  confirmed  during  President 
teagan's  first  term. 

lew  Judgeships  on  Agenda 

After  its  March  1997  meeting,  the 
udicial  Conference  will  transmit  a 
equest  for  the  creation  of  new 
ndgeships.  The  proposal  will  reflect 
he  Conference's  re-evaluation  of  the 
equest  made  at  the  beginning  of  the 
04th  Congress.  At  the  September 
996  meeting,  the  Conference  voted 
3  authorize  the  Administrative 
)ffice  to  transmit  to  Congress  a 
Jquest  for  another  21  permanent 
nd  12  temporary  district  court 
idgeships.  The  judgeship  request 
>llowed  detailed  reviews  by  the 
3urts  and  the  Conference's  Judicial 
esources  Committee.  However,  the 
ill  was  never  considered  by  Con- 
ress.  As  Chief  Justice  Rehnquist 
3ted  in  his  1996  Year  End  Report  on 
e  Federal  Judiciary,  "Another 
lortcoming  in  Congress'  1996 
cord  on  legislative  matters  con- 
xning  the  federal  Judiciary  that 
ill  confront  us  again  in  1997  is  its 


decision  not  to  create  additional 
federal  judgeships.  Despite  an 
increasing  caseload  and  the  fact  that 
no  new  Article  III  judgeships  have 
been  created  since  1990,  Congress 
declined  the  Judicial  Conference's 
request  to  create  such  positions." 

Congressional  leadership,  includ- 
ing Senator  Charles  E.  Grassley  (R- 
IA)  and  Judiciary  Committee  Chair 
Hatch,  has  expressed  caution  in 
considering  any  expansion  of  the 
federal  Judiciary.  On  February  8, 
Grassley  held  a  subcommittee 
hearing  on  allocation  of  judgeships 
at  which  Chief  Judge  Julia  Smith 
Gibbons  (W.D.  Tenn.),  chair  of  the 
Conference's  Committee  on  Judicial 
Resources,  testified  on  behalf  of  the 
Judicial  Conference.  Also  testifying 
at  the  hearing  were  Chief  Judge  J. 
Harvie  Wilkinson  IE  (4th  Cir.), 
Judge  Samuel  J.  Ervin  HI  (4th  Cir.), 
and  Judge  Gerald  Tjoflat  (11th  Cir.) 
(See  story  on  page  3.) 


Last  month,  acting  on  behalf  of 
the  Judicial  Conference,  AO  Director 
Leonidas  Ralph  Mecham  sent  to 
House  and  Senate  leadership  a  draft 
judgeship  bill  that  would  convert 
five  temporary  district  judgeships  to 
permanent  positions  and  extend  the 
time  limit  on  six  temporary  judge- 
ships. The  request  was  approved  by 
the  Judicial  Conference  at  its  Sep- 
tember 1996  meeting. 

In  his  letter,  Mecham  said  the 
request  is  predicated  on  the  continu- 
ing high  caseload  in  the  affected 
courts.  Nationwide,  federal  judges 
faced  caseloads  that  in  1996  climbed 
nearly  8  percent  in  the  district  courts 
and  4  percent  in  the  courts  of 
appeals. 

The  draft  bill  changes  when 
vacancies  in  certain  temporary 
judgeship  created  in  1990  by  P.L. 
101-650  would  be  filled.  Vacancies 
now  are  beginning  to  occur  in 
districts  with  temporary  judgeships, 
and  in  several  of  these  districts  the 


rise  in  caseload  justifies  either 
making  the  temporary  judgeship  a 
permanent  position  or  extending  the 
time  period  of  the  temporary 
judgeship.  In  the  Eastern  District  of 
California,  the  Southern  District  of 
Illinois,  the  Northern  District  of 
New  York,  and  the  Eastern  District 
of  Virginia,  the  existing  temporary 
district  judgeships  would  become 
permanent  and  the  expired  tempo- 
rary position  in  the  Northern 
District  of  Alabama  would  become 
permanent. 

In  addition,  the  length  of  time  to 
fill  a  judgeship  would  be  extended 
when  vacancies  occur  in  temporary 
judgeships  created  by  P.L.  101-650 
in  the  District  of  Hawaii,  the  Central 
District  of  Illinois,  the  District  of 
Kansas,  the  Eastern  District  of 
Missouri,  the  Northern  District  of 
Ohio,  and  the  District  of  Nebraska.  ^ 


Subcommittees  Set 
for  105th  Congress 


Most  of  the  Congressional 
committees  made  their  subcommit- 
tee assignments  in  the  first  few 
weeks  of  the  new  Congress.  The 
legislation  of  greatest  interest  to  the 
Judiciary  will  be  considered  by  the 
Judiciary  and  Appropriations 
Committees  and  subcommittees.  In 
the  105th  Congress,  Senator  Orrin 
G.  Hatch  (R-UT)  chairs  the  Senate 
Judiciary  Committee  and  Senator 
Ted  Stevens  (R-AK)  chairs  the 
Senate  Appropriations  Committee. 
Representative  Henry  J.  Hyde  (R- 
IL),  chairs  the  House  Judiciary 
Committee  and  Representative  Bob 
Livingston  (R-LA)  heads  the  House 
Appropriations  Committee. 

The  subcommittee  assignments 
for  these  key-committees  are  the 
following: 

See  Subcommittees  on  page  6 
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Subcommittees  continued  from  page  5 


House  Committee  on  the  Judiciary 

Judiciary  Subcommittee  On  Courts  and  Intellectual  Property 


House 


House  Committee  on  the  Judiciary 

Judiciary  Subcommittee  on  Crime 


Barney  Frank  (D-MA),  ranking 
John  Conyers,  Jr.  (D-MI) 
Howard  L.  Berman  (D-CA) 
Rick  Boucher  (D-VA) 
Zoe  Lofgren  (D-CA) 
William  D.  Delahunt  (D-MA) 


Howard  Coble  (R-NC),  chair 

F.  James  Sensenbrenner  (R-V\ 
Elton  Gallegly  (R-CA) 
Bob  Goodlatte  (R-VA) 
Sonny  Bono  (R-CA) 
Edward  A.  Pease  (R-IN) 
Chris  Cannon  (R-UT) 
Bill  McCollum  (R-FL) 
Charles  T.  Canady  (R-FL) 


House  Appropriations  Committee 

Subcommittee  on  Commerce,  Justice,  State,  and  the  Judiciary 


Charles  E  Schumer  (D-NY),  ranking 

Sheila  Jackson  Lee  (D-TX) 
Martin  T.  Meehan  (D-MA) 
Robert  Wexler  (D-FL) 
Steven  R.  Rothman  (D-NJ) 


Bill  McCollum  (R-FL),  chair 

Steven  H.  Schiff  (R-NM) 
Stephen  E.  Buyer  (R-IN) 
Steven  J.  Chabot  (R-OH) 
Bob  Barr  (R-GA) 
Y.  Tim  Hutchinson  (R-AR) 
George  W.  Gekas  (R-PA) 
Howard  Coble  (R-NC) 


House  Appropriations  Committee 

Subcommittee  on  Treasury,  Postal  Service,  and  General  Government 


Harold  Rogers  (R-KY),  chair 

Jim  Kolbe  (R-AZ) 
Charles  H.  Taylor,  (R-NC) 
Ralph  Regula  (R-OH) 
Michael  P.  Forbes  (R-NY) 
Tom  Latham  (R-IA) 


Alan  B.  Mollohan  (D-W.V.),  ranking       Jim  Kolbe  (R-AZ),  chair 


David  E.  Skaggs  (D-CO) 
Julian  C.  Dixon  (D-CA) 


Frank  R.  Wolf  (R-VA) 
Ernest  J.  Istook,  Jr.  (R-OK) 
Michael  P.  Forbes  (R-NY) 
Anne  Northup  (R-  KY) 
Robert  Aderholt  (R-AL) 


Steny  H.  Hoyer  (D-MD),  ranking 
Carrie  P.  Meek  (D-FL) 
David  E.  Price  (D-NC) 


Senate  Committee  on  Appropriations 

Subcommittee  on  Commerce,  Justice,  State,  and  Judiciary 


Senate. 


Senate  Committee  on  Appropriations 

Subcommittee  on  Treasury,  General  Government,  and  Civil  Service 


Judd  Gregg  (R-NH),  chair 

Ted  Stevens  (R-AK) 
Pete  V.  Domenici  (R-NM) 
Mitch  McConnell  (R-KY) 
Kay  Bailey  Hutchison  (R-TX) 
Ben  Nighthorse  Campbell  (R-CO) 


Ernest  F.  Hollings  (D-SC),  ranking 
Daniel  K  Inouye  (D-HI) 
Dale  L.  Bumpers  (D-AR) 
Frank  R.  Lautenberg  (D-NJ) 
Barbara  A.  Mikulski  (D-MD) 


Ben  Nighthorse  Campbell  (R-CO),  chair 
Richard  C.  Shelby  (R-AL) 
Lauch  Faircloth  (R-NC) 


Herb  Kohl  (D-WI),  ranking 
Barbara  A.  Mikulski  (D-MD) 


Senate  Committee  on  the  Judiciary 

Subcommittee  on  the  Administrative  Oversight  of  the  Courts 


Charles  E.  Grassley  (R-IA),  chair 

Strom  Thurmond  (R-SC) 
Jeff  Sessions  (R-AL) 
Jon  Kyi  (R-AZ) 


Richard  J.  Durbin  (D-IL),  ranking 

Russell  D.  Feingold  (D-WI) 
Herb  Kohl  (D-WI) 
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Chairs  Change  on  the 
Budget  Committee 


Chief  Judge  Richard  S.  Arnold 
(Sth  Cir.)  has  stepped  down  as  chair 
of  the  Budget  Committee,  a  post  he 
has  held  since  1987.  The  Chief 
Justice  has  selected  Judge  John  G. 
Heyburn  II  (W.D.  KY.)  as  Arnold's 
successor.  Heyburn  is  no  stranger  to 
the  Budget  Committee.  He  was 
appointed  to  the  committee  in  1994 
and  has  participated  with  Arnold  in 
the  presentation  of  the  Judiciary's 
annual  budget  request  to  Congress. 
Heyburn  was  instrumental  in 
initiating  discussions  with  the  Office 
of  Management  and  Budget  (OMB), 
and,  with  Arnold,  in  helping  to 
forestall  a  "negative  allowance" 
OMB  intended  to  apply  against  the 
Judiciary's  fiscal  year  1998  budget 
request. 

Arnold  chaired  the  Budget 
Committee  during  a  time  of  increas- 
ing government-wide  fiscal  auster- 
ity. The  Judiciary,  like  the  other 
branches  of  government,  has 
struggled  to  meet  the  demands  of 
an  increasing  workload  with  less 
than  requested  funding,  and  Arnold 
has  been  an  effective  advocate  for 
the  Judiciary's  needs  and  accom- 
plishments throughout  this  period. 
Arnold  helped  revamp  how  the 
Judiciary's  annual  budget  request  is 
presented  to  Congress,  beginning  a 


Judge  John  G.  Heyburn  II  (W.D.  KY.),  inset,  becomes  the  new  cteirman  of  the  Budget 
Committee,  as  Chief  Judge  Richard  S.  Arnold  (Sth  Cir.)  steps  down  after  nine  years. 


presentation  consistent  with  the 
executive  and  legislative  branch 
presentations,  which  are  familiar  to 
Congress.  Administrative  Office 
Director  Leonidas  Ralph  Mecham 
praised  Arnold  for  his  "extraordi- 
nary leadership  for  over  nine  years 
as  chairman.  The  entire  Judiciary 
owes  him  a  great  debt  of  gratitude." 
While  Arnold  chaired  the  Budget 
Committee,  the  Economy  Subcom- 
mittee was  formed  with  its  mission 
to  initiate  and  pursue  studies  within 


the  Judiciary  on  economizing.  Many 
of  the  cost-cutting  initiatives  the 
subcommittee  has  identified — major 
national  cost-cutting  accomplish- 
ments and  ongoing  efforts — have 
resulted  in  significant  cost  savings 
and  avoidances. 

Arnold  will  continue  to  play  a 
role  in  the  Judiciary's  budget 
process  as  a  member  of  the  Judicial 
Conference  Executive  Committee, 
which  approves  the  Judiciary's 
financial  plans.   jJl 


CJRA  Study  Finds  Most  Cost  in  Civil  Litigation  Outside  Courts'  Control 


The  Judiciary  has  received  the 
study,  issued  last  month,  by  the 
RAND  Institute  for  Civil  Justice  on 
the  Civil  Justice  Reform  Act  (CJRA). 
It  is  seen  as  an  important  first  step  in 
the  Judicial  Conference's  statutory 
responsibility  to  evaluate  the  CJRA 
»nd  make  recommendations  for  its 
:uture  implementation.  The  study- 


notes  the  limitations  of  procedural 
reform  in  reducing  the  cost  of  civil 
litigation,  finding  that  issues  unre- 
lated to  judicial  case  management 
account  for  95  percent  of  the  varia- 
tion in  litigation  costs. 

"We  are  pleased  to  receive 
RAND's  study  on  CJRA.  It  will 
assist  ihe  Judiciary  with  its  review 


of  this  statute,"  said  Leonidas  Ralph 
Mecham,  secretary  to  the  Judicial 
Conference.  "After  reviewing 
RAND's  findings,  federal  judges, 
who  daily  face  the  challenges  of  case 
management,  will  make  significant 
contributions  tcrthe  Judicial  Confer- 
ence report.  !  am  confident  that  the 
See  CJRA  Study  on  page  72 
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Appointed:  Gordon  Miles  Davis  as  a 

U.S.  Magistrate  Judge,  U.S.  District 
Court  for  the  Northern  District  of 
Florida,  November  26. 

Appointed:  Tracy  L.  Myers-Dumm,  as 

U.S.  Magistrate  Judge,  U.S.  District 
Court  for  the  District  of  Hawaii, 
December  1. 

Appointed:  William  I.  Garfinkel,  as 

U.S.  Magistrate  Judge,  U.S.  District 
Court  for  the  District  of  Connecticut, 
November  22. 

Elevated:  Chief  Judge  George  P. 
Kazen,  to  Chief  Judge,  U.S.  District 
Court  for  the  Southern  District  of 
Texas,  succeeding  Chief  Judge  Norman 
W.  Black,  December  7. 

Elevated:  Judge  F.  A.  Little,  Jr.,  to 

Chief  Judge,  U.S.  District  Court  for  the 
Western  District  of  Louisiana,  succeed- 
ing Chief  Judge  John  M.  Shaw,  Novem- 
ber 16. 

Elevated:  Judge  Anna  Diggs  Taylor,  to 

Chief  Judge,  U.S.  District  for  the  East- 
ern District  of  Michigan,  succeeding 
Chief  Judge  Julian  Abele  Cook,  Jr., 
December  31. 

Senior  Status:  Chief  Judge  Norman  W. 
Black,  U.S.  District  Court  for  the 
Southern  District  of  Texas,  December  6. 

Senior  Status:  Chief  Judge  Julian 
Abele  Cook,  Jr.,  U.S.  District  Court  for 
the  Eastern  District  of  Michigan, 
December  30. 

Senior  Status:  Judge  Sam  A.  Crow, 

U.S.  District  Court  for  the  District  of 
Kansas,  November  15. 

Senior  Status:  Judge  George  F.  Gunn, 
Jr.,  U.S.  District  Court  of  the  Eastern 
District  of  Missouri,  December  1. 

Senior  Status:  Judge  John  F.  Keenan, 
U.S.  District  Court  for  the  Southern 
District  of  New  York,  December  31. 


Senior  Status:  Judge  Marcel 
Livaudais,  Jr.,  U.S.  District  Court  for 
the  Eastern  District  of  Louisiana, 
December  31. 

Senior  Status:  Judge  Alan  A. 
McDonald,  U.S.  District  Court  for  the 
Eastern  District  of  Washington, 
December  13. 

Senior  Status:  Judge  John  T.  Noonan, 
Jr.,  U.S.  Court  of  Appeals  for  the 
Ninth  Circuit,  December  27. 

Senior  Status:  Judge  Harold  D. 
Vietor,  U.S.  District  Court  for  the 
Southern  District  of  Iowa,  December 
29. 

Senior  Status:  Judge  Charles  E. 
Wiggins,  U.S.  Court  of  Appeals  for 
the  Ninth  Circuit,  December  31. 

Senior  Status:  Judge  Phyllis  A. 
Kravitch,  U.S.  Court  of  Appeals  for 
the  Eleventh  Circuit,  December  31. 

Resigned:  Magistrate  Judge  Robert 
C.  Blair,  U.S.  District  Court  for  the 
District  of  Hawaii,  November  30. 

Retired:  Judge  Gene  E.  Brooks,  U.S. 
District  Court  for  the  Southern  Dis- 
trict of  Indiana,  December  31. 

Retired:  Judge  Brian  Barnett  Duff, 

U.S.  District  Court  for  the  Northern 
District  of  Illinois,  October  30. 

Deceased:  Senior  Judge  Con.  G. 
Cholakis,  U.S.  District  Court  for  the 
Northern  District  of  New  York, 
December  1. 

Deceased:  Senior  Judge  Walter  E. 
Hoffman,  U.S.  District  Court  for  the 
Eastern  District  of  Virginia,  Novem- 
ber 21. 
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Courts  Identified  for 

Operation  Drug  TEST 

Currently,  24  U.S.  district  courts 
have  volunteered  to  participate  in  an 
expanded  pretrial  drug  testing 
program,  Operation  Drug  TEST. 

Operation  Drug  TEST  (Testing, 
Effective  Sanctions  and  Treatment) 
was  proposed  to  the  Judiciary  at 
President  Clinton's  call  for  an 
approach  to  address  illegal  drug  use 
by  defendants  in  the  state  and  local 
criminal  justice  system.  A  portion  of 
the  Presidenf  s  proposal  included  a 
universal  policy  providing  for  drug 
testing  of  federal  defendants  before 
their  initial  appearance  and  for 
guidance  to  federal  prosecutors  in 
seeking  appropriate  measures  for 
defendants  who  fail  pretrial  drug 
tests.  The  Judicial  Conference, 
through  its  Executive  Committee, 
approved  participation  in  the 
program  provided  participation  by 
:ourts  was  voluntary  and  that  the 
Department  of  Justice  (DOJ)  funded 
he  program.  In  September  1996,  the 
DO]  signed  a  Memorandum  of 
Jnderstanding  (MOU)  with  the 
Administrative  Office  (AO),  estab- 
ishing  the  pretrial  drug  testing 
Jrogram  through  the  Judiciary's 
pretrial  services  offices  in  25  federal 
listricts.  The  MOU  requires  DOJ  to 
>rovide  adequate  funding  for  the 
luration  of  the  project,  consistent 
vith  the  Executive  Conference's 
lirection. 

DOJ  will  reimburse  the  AO  on  a 
[uarterly  basis  for  the  cost  of 
sting,  treatment,  administration, 
nd  supervision  of  defendants 
;sted  as  part  of  Operation  Drug 
EST,  as  well  as  for  costs  of  equip- 
ment, supplies,  training,  and  con- 
traction of  testing  or  collection 
icilities. 

Operation  Drug  TEST  will  be 
nplemented  in  the  pretrial  services 
ffices  of  the  participating  district 


courts.  Officers  will  use  either 
on-site  testing  laboratories,  which 
produce  results  in  less  than  an  hour, 
or  hand-held  testing  devices,  which 
produce  results  in  two  to  ten  min- 
utes. Defendants  will  be  tested  for 
marijuana,  cocaine,  opiates,  amphet- 
amines, and  phencyclidine  (PCP). 
All  drug  test  results  will  be  reported 
to  the  judicial  officer,  prosecutor, 
and  defense  attorney. 

Refusal  by  a  defendant  to  submit 
to  a  first  appearance  drug  test  is  not 
a  basis  for  detention.  However, 
prosecutors  may  request  the  court  to 
order  an  immediate  drug  test  if  a 
reasonable  basis  exists  to  suspect  the 
defendant  is  a  drug  user. 

Historically,  pretrial  services 
officers  conducted  drug  testing, 
prior  to  Operation  Drug  TEST,  when 
there  was  a  reasonable  basis  for 
believing  that  a  defendant  was 
illegally  using  drugs.  All  defendants 
were  screened  for  possible  drug  use 
to  determine  the  need  for  further 
analysis,  based  on  such  things  as  a 
defendant's  concession  or  history  of 
drug  use,  a  defendant's  arrest  on  a 
drug-related  crime,  and  interviews 
with  a  defendant's  family.  Opera- 
tion Drug  TEST  expands  current 
practice  to  include  defendants  who 
have  not  been  identified  as  possible 
or  probable  illegal  drug  users. 

Pretrial  drug  testing  has  long  held 
benefits  to  judicial  officers.  In  a 
report  to  Congress  on  the  Demon- 
stration Program  of  Mandatory 
Drug  Testing  of  Criminal  Defen- 
dants required  by  the  Anti-Drug 
Abuse  Act  of  1988,  the  AO  recom- 
mended that  Congress  authorize  the 
expansion  of  pretrial  services 
urinalysis  tests  for  inclusion  in  the 
pretrial  services  reports,  noting, 
however,  that  such  expansion  could 
be  costly. 

"I  am  pleased  that  the  Judiciary 
has  taken  a  leadership  role  in 
moving  this  important  project 
toward  fruition,"  said  Leonidas 
Ralph  Mecham,  Director  of  the  AO. 
"I  believe  that  any  initiative  that 


assists  a  judge  in  making  a 
well-informed  decision  about  a 
defendant's  pretrial  release  condi- 
tion is  a  worthwhile  undertaking.' 
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Representative  Henry  ].  Hyde  (R-IL.). 

members,  which  forced  postpone- 
ment of  House  floor  action  on  the 
measure.  They  proposed  that 
Judicial  Conference  recommenda- 
tions for  additional  bankruptcy 
judgeships  would  have  to  be  offset 
by  the  elimination  of  corresponding 
numbers  of  judgeships.  This  would 
have  codified  a  rigid,  unfair  formula 
that  would  not  take  into  account  the 
continuing  potential  for  bankruptcy 
caseload  increases  nationwide.  I  felt 
that  we  could  not  afford  to  mort- 
gage the  future  of  our  bankruptcy 
courts  in  this  manner.  Although  1 

:it  to  resolve  the  impasse 
through  negotiation,  certain  I  louse 


and  Senate  members  insisted  on 
other  new  requirements  that  were 
also  unacceptable  to  the  judicial 
branch.  In  the  current  Congress,  I 
view  the  legislation  for  additional 
bankruptcy  judgeships  as  a  priority. 
On  the  issue  of  additional  Article 
III  judgeships,  our  committee  recog- 
nizes the  importance  of  expeditious 
judicial  disposition  of  pending 
criminal  and  civil  cases.  It  will  be  in 
this  light  that  the  committee  will  re- 
view the  judicial  workload  data  sub- 
mitted in  support  of  new  Article  III 
judgeships.  I  am  concerned,  how- 
ever, that  a  large  number  of  existing 
Article  III  judgeships  remain  un- 


filled. So,  the  first  priority  is  for  the 
President  to  submit  nominations  to 
fill  existing  vacancies  and  for  the 
Senate  to  consider  those  recommen- 
dations. 


Q.  Recently  you  announced,  as 
•  did  House  Speaker  Newt 
Gingrich,  that  the  Judiciary  Commit- 
tee would  hold  hearings  on  "judi- 
cial activism."  Could  you  discuss 
some  of  the  issues  the  committee 
will  focus  on  in  the  course  of  the 
inquiry? 

A.  At  the  outset,  I  would 
•  emphasize  that  these 
hearings  are  not  intended  to  under- 
mine the  independence  of  the 
federal  Judiciary.  They  are  intended 
to  bring  about  a  balanced,  informed 
discussion  of  the  difference  between 
judicial  decision-making  and 
political  or  legislative  decision- 
making. 

There  are  several  proposals  that 
were  pending  before  the  committee 
in  the  last  Congress  that  may  be 
discussed  in  the  course  of  these 
hearings.  For  example,  in  the  104th 
Congress,  I  cosponsored  H.  Con. 
Res.  101,  which  expresses  the  sense 
of  Congress  that  every  federal 
district  court  that  has  a  desegrega- 
tion order  in  effect  that  is  more  than 
three  years  old  should  review  that 
order  to  ensure  that  the  means 
originally  chosen  to  achieve  desegre- 
gation are  still  currently  effective. 
There  was  also  a  bill  (H.R.  1170)  that 
passed  the  House  in  the  last  Con- 
gress, sponsored  by  Congressman 
Sonny  Bono  (R-CA.),  that  would 
provide  that  cases  challenging  the 
constitutionality  of  measures  passed 
by  state  referendum  be  heard  by  a 
three-judge  court.  I  also  recall  that 
last  year  Congressman  Donald  A. 
Manzullo  (R-IL.)  introduced  legisla- 
tion, H.R.  3100,  that  would  limit  the 
authority  of  federal  courts  to  fashion 
remedies  that  require  state  and  local 
jurisdictions  to  assess,  levy,  or  * 


collect  taxes.  I  think  all  of  these 
issues  could  well  be  considered  in 
the  upcoming  hearings. 

Q.  As  you  know,  Congress  has 
•  denied  federal  judges  the 
cost-of-living  adjustment  provided 
in  the  Ethics  Reform  Act  of  1989  in 
each  of  the  past  four  years.  As 
federal  judges  know,  you  spoke  out 
opposing  this  during  the  104th 
Congress.  How  will  the  105th 
Congress  address  this  issue?  Do 
you  have  any  advice  on  how  federal 
judges  should  go  about  trying  to 
solve  this  perennial  problem? 

A.  I  strongly  support  salary 
•  increases  for  federal  judges 
and  believe  that  the  issue  of  judicial 
pay  should  be  decided  separately 
from  the  issue  of  congressional 
compensation.  In  the  last  Congress,  I 
sponsored  H.R.  2701,  which  would 
have  both  repealed  section  140  and 
delinked  cost-of-living  adjustments 
for  federal  judges  from  members  of 
Congress  and  Executive  Schedule 
employees.  I  know  that  this  issue  is 
a  top  priority  for  the  Judicial  Confer- 
ence, and  we  need  to  explore 
various  legislative  options,  includ- 
ing the  appropriations  process.  You 
tvill  continue  to  have  my  full  sup- 
port in  this  effort. 


Q.  A  Victims  of  Crime  Consti- 
•  national  Amendment  has 
eceived  a  great  deal  of  recent 
ittention.  Are  you  concerned  about 
he  effect  that  such  a  proposed 
unendment,  if  enacted  and  ratified 
>y  the  states,  would  have  on  the 
dministration  of  the  federal  and 
tate  criminal  justice  systems? 

A    •   Yes,  I  am  concerned.  I 
^~V  •   believe  that  the  time  has 
ome  for  the  victims  of  the  many 
?rrible  crimes  that  we  read  about  in 
§  newspapers  to  have  rights  in  the 
riminal  process.  Judges,  more  than 


most  people,  know  that  many 
victims  have  their  lives  completely 
torn  apart  by  crimes.  Those  people 
should  not  be  pushed  aside  in  the 
criminal  process.  They  should  have 
a  voice. 


Judiciary  Committee  may  act  on 
legislation  addressing  violent  crimes 
committed  by  minors.  What  are  the 
considerations  supporting  federal 
assumption  of  this  responsibility? 


"I  strongly  support  salary  increases  for  federal 
judges  and  believe  that  the  issue  of  judicial  pay 
should  be  decided  separately  from  the  issue  of 
congressional  compensation." 


Having  said  that,  however,  it  is 
also  important  that  a  crime  victims' 
amendment  be  drafted  in  such  a 
way  that  it  does  not  undermine  the 
rights  of  accused  persons.  It  should 
also  be  drafted  in  a  way  that  does 
not  undermine  the  effectiveness  of 
federal  and  state  criminal  justice 
systems.  There  is  no  doubt  that  such 
an  amendment  will  place  some 
additional  administrative  burdens 
on  the  court  systems. 

I  am  working  with  Senator  Jon 
Kyi  (R-AZ.)  and  Senator  Dianne 
Feinstein  (D-CA.)  to  develop  lan- 
guage that  will  minimize  this 
burden.  I  am  currently  asking  for 
comments  on  revised  language  from 
many  interested  parties,  including 
judges,  court  administrators, 
prosecutors,  and  defense  lawyers.  I 
would  certainly  encourage  your 
readers  who  have  thoughts  on  this 
matter  to  write  me.  I  believe  that  it 
is  important  to  incorporate  a  broad 
spectrum  of  opinion  into  our  think- 
ing on  this  matter. 

Q.  As  you  know,  the  Judicial 
•  Conference  has  long- 
standing concerns  with  the  gradual 
federalization  of  criminal  law 
enforcement  activities  that  have 
traditionally  been  the  responsibili- 
ties of  state  and  local  governments. 
You  have  announced  that  the 


A.  The  federal  role  in  prosecut- 
•  ing  juvenile  offenders  is 
currently  very  limited  and,  in  my 
view,  it  should  stay  that  way.  I  do 
not  support  a  dramatic  shift  towards 
the  federalization  of  juvenile  crime 
prosecutions,  and  the  legislation  that 
the  committee  is  most  likely  to 
consider  is  not  designed  to  do  this. 
Instead,  the  Juvenile  Crime  Control 
Act  of  1997,  H.R.  3,  has  two  primary 
goals.  First,  in  the  geographical 
areas  where  the  federal  government 
has  principal  jurisdiction,  such  as 
federal  lands,  the  proposed  juvenile 
crime  legislation  would  make  it 
easier  for  the  government  to 
prosecute  violent  juveniles  as  adults. 
It  would  do  this  by  amending 
various  procedures  governing  such 
cases.  Changing  these  procedures 
may  result  in  an  increase  in  juvenile 
drug  or  firearm  prosecutions  in 
areas  where  state  and  local  law 
enforcement  have  primary 
jurisdiction,  but  it  is  anticipated  that 
such  increases  would  be  relatively 
modest  in  number.  Second,  the 
legislation  is  intended  to  encourage 
the  states  to  deal  more  aggressively 
with  juvenile  criminals,  particularly 
those  who  commit  the  most  serious 
violent  acts.  Accordingly,  a  primary 
reason  for  changing  federal 
procedures  for  juvenile  crime  is  to 
establish  a  model  for  the  states  to 
follow.    * 
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CJRA  Study  continued  from  page  7 

final  report  we  submit  to  Congress 
on  June  30, 1997,  as  required  by 
statute,  will  accurately  and  thor- 
oughly reflect  the  courts'  experience 
in  implementing  the  CJRA." 

Throughout  the  history  of  the 
U.S.  civil  justice  system,  indepen- 
dent judicial  officers  have  been 
called  upon  to  strike  the  balance 
between  efficiency  and  justice.  It  is 
this  balance  that  will  be  addressed 
as  Congress  and  the  Judicial  Confer- 
ence discuss  the  ramifications  of  the 
RAND  study.  The  recommendations 
will  be  considered  at  the 
Conference's  March  meeting. 

RAND  confirms  that  many  of  the 
case  management  practices  long 
employed  by  federal  judges  and 
incorporated  into  the  federal  rules 
are  effective  in  reducing  delay.  The 
median  disposition  time  for  civil 
cases  in  U.S.  district  courts  is  about 
eight  months,  and  has  remained 
fairly  constant  over  the  past  seven 
years,  never  exceeding  10  months. 

Significantly,  RAND  found  that 
there  are  limitations  to  how  much 
procedural  reform  can  reduce  the 
cost  of  civil  litigation.  Specifically, 


the  study  found  that  attorney 
perceptions,  rather  than  case  man- 
agement procedures,  drive  most 
litigation  costs,  and  case  manage- 
ment techniques  account  for  only 
half  of  the  reduced  time  to  disposi- 
tion. 

The  RAND  report  notes  that  the 
CJRA  "has  raised  the  consciousness 
of  judges  and  lawyers  and  brought 
about  some  important  shifts  in 
attitude  and  approach  to  case 
management  on  the  part  of  the 
bench  and  bar."  During  its  imple- 
mentation, the  Judiciary  adopted 
many  of  the  Acf  s  suggested  proce- 
dures. The  amendments  to  the  Civil 
Rules  that  took  effect  on  December 
1, 1993,  addressed  many  of  the 
CJRA's  suggestions,  and  other 
non-rules  related  issues  were  later 
addressed  in  1995  by  the  Long  Range 
Plan  for  the  Federal  Courts. 

From  1990,  the  year  of  CJRA's 
enactment,  to  1995,  the  percentage  of 
civil  cases  over  three  years  old  has 
dropped  from  10.6  percent  to  5.6 
percent  of  all  cases,  and  the  actual 
number  has  been  reduced  from 
25,672  to  13,538.  £. 


Comment  Invited  on 
ABA  Citation  Resolution 


The  federal  Judiciary  seeks 
comment  on  an  American  Bar 
Association  (ABA)  resolution 
calling  for  state  and  federal  courts 
to  develop  a  standard  citation 
system  and  recommending  a  format 
that  could  be  used  by  state  and 
federal  courts.  The  ABA  resolution 
is  available  from  the  Adrninistrative 
Office  or  at  www.ABANET.ORG/ 
citation/home.html.  Written  com- 
ments may  be  sent  electronically 
using  ccmail  to  citation-aohub  in 
Word-Perfect  6.1  or  earlier  versions; 
or  in  print  or  on  diskette  to  Appel- 
late Court  and  Circuit  Administra- 
tion Division,  ATTN:  ABA  Citation 
Resolution,  Suite  4-512,  Administra- 
tive Office  of  the  U.S.  Courts, 
Washington,  D.C  20544,  or  faxed  to 
(202)  273-1555.  Please  submit 
comments  no  later  than  Friday, 
March  14, 1997.  For  additional 
information  contact  Joan  Country- 
man at  (202)  273-1543.  ^ 
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^OEPo^Mive  Judges 


Pay  Adjustment 


(Photo  right  to  left)  AO  Director  Leonidas  Ralph  Mecham,  Judge  William  G.  Young  (D. 
Mass),  Judge  John  G.  Heyburn  U  (WD.  Ky.)  and  FJC  Director  Judge  Rya  Zobel  testified 
before  the  House  Subcommittee  on  Commerce,  Justice,  State,  the  Judiciary,  and  Related 
Agencies,  chaired  by  Representative  Harold  Rogers  (R-KY). 

For  fiscal  year  1998,  the  federal  court  system  is  seeking  its  smallest  budget 
increase  in  12  years,  a  representative  of  the  Judicial  Conference  told  a  House 
appropriations  subcommittee  earlier  this  month.  Nevertheless,  the  Judiciary 
continues  to  be  a  key  link  in  the  nation's  justice  system  and  must  have  the 
resources  to  do  its  job  so  that  law-enforcement  and  crime-fighting  efforts  are 
successful. 
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Legislation  in  support  of  the 
Judicial  Conference's  proposal  on 
judges'  compensation  has  been 
introduced  in  the  House,  H.R.  875, 
by  Representatives  Henry  J.  Hyde 
(R-IL)  and  John  Conyers'jr.  (D-MI), 
and  in  the  Senate,  S.  394,  by  Sena- 
tors Orrin  G.  Hatch  (R-UT),  Patrick 
J.  Leahy  (D-VT),  Thad  Cochran  (R- 
MS),  Arlen  Specter  (R-PA),  and 
Lauch  Faircloth  (R-NC). 

In  substance,  the  bills  are  essen- 
tially the  Judicial  Conference's 
proposals  to  provide  judges  with  a 
one-time,  catch-up  pay  adjustment 
of  9.6  percent,  end  the  current 
linkage  of  the  judicial,  congres- 
sional, and  Executive  Schedule 
compensation,  and  repeal  section 
140  of  P.L.  97-92,  removing  the 
current  requirement  that  Congress 
affirmatively  vote  for  cost-of-living 
increases  for  federal  judges.  As  a 
result,  judicial  salaries  would  be 
adjusted  automatically  on  an 
annual  basis,  in  the  same  percent- 
age amount  as  the  rate  of  pay  of 
federal  employees  under  the 
General  Schedule.   £^ 


Budget  continued  from  page  1 

Judge  John  G.  Heybum  II  (W.D. 
Ky.),  chair  of  the  Judicial  Conference 
Budget  Committee,  told  the  House 
Committee  on  Appropriations, 
Subcommittee  on  Commerce, 
Justice,  State,  the  Judiciary,  and 
Related  Agencies,  that  the  Judiciary 
has  developed  an  FY98  budget 
request  that  has  grown  by  only  7.8 
percent  over  FY97  obligations.  This 
modest  increase  is  a  reflection  of  the 
Judiciary's  ongoing  efforts  to 
economize  and  improve  its  financial 
management  process,  said  Heybum. 
For  FY98,  which  begins  October  1, 
1997,  and  concludes  on  September 
30, 1998,  the  Judiciary  is  requesting 
an  appropriation  of  $3.6  billion. 

Heybum  was  accompanied  at  the 
hearing  by  Judge  William  G.  Young 
(D.  Mass.),  co-chair  of  the  Budget 
Committee's  Economy  Subcommit- 
tee; Leonidas  Ralph  Mecham, 
director  of  the  Administrative  Office 
and  a  member  of  the  Conference's 
Executive  Committee;  and  Judge 
Rya  W.  Zobel,  director  of  the 
Federal  Judicial  Center. 

Heybum  compared  the 
Judiciary's  appropriation  to  other 
government  agencies.  Over  the  last 
three  years,  Congress  has  increased 
funding  for  US.  attorneys,  the  FBI, 
the  DEA,  and  the  INS  by  an  average 
of  52  percent.  During  the  same  time, 
the  Judiciary  received  a  29  percent 
increase,  even  though  budgetary 
increases  for  these  law-enforcement 
agencies  directly  affect  the  workload 
of  the  federal  courts. 

"Congress  gives  us  more  respon- 
sibility and  more  citizens  ask  the 
courts  to  resolve  their  disputes  and 
problems,"  said  Heybum,  referring 
to  the  continuing  growth  in  appeals 
and  in  civil,  criminal,  and  bank- 
ruptcy filings  in  FY96.  "While  the 
Judiciary  cannot  control  its 
workload,  it  has  made  significant 
strides  to  work  efficiently,  thus 
limiting  the  resources  required  to 
handle  the  increasing  workload." 
Heybum  cited  the  Judiciary's  recent 


Judiciary  Fiscal  Year  1998  Requested  Ming 

Courts  of  Appeals,  District  Courts  anil  other  Judiciary  Services 

fttiiiinig 

Account 

FY  1997 
Estimate 

FY1998 
Request 

Proposed     Percentage 
Increase         Increase 

Salaries  and  Expenses 

$2,855,297 

$3,067,449 

$212,152 

7.4% 

Defender  Services 

$333,198 

$354,482 

$21,284 

6.4% 

Fees  of  Jurors 

$68,400 

$71,707 

$3,307 

4.8% 

Court  Security 

$141,462 

$170,973 

$29,511 

20.9% 

report,  Optimal  Utilization  of  Judicial 
Resources  (www.uscourts.gov/ 
optimal /toc.htm),  which  identifies 
numerous  initiatives  to  enhance 
efficiency  and  productivity. 

"The  Judiciary's  FY9S  appropria- 
tions request  includes  only  those 
funds  necessary  to  continue  our 
current  workload  (offset  by  effi- 
ciency and  other  savings),  and  to 
handle  the  additional  responsibili- 
ties Congress  has  given  us  and  the 
accompanying  workload  increase," 
Heybum  said.  The  7.8  percent 
increase,  which  requires  an  11.6 
percent  increase  in  appropriations, 
breaks  down  to  4.6  percent  for 
current  services  (mamtaining 
staffing,  and  funding  for  inflation, 
pay  adjustments,  and  other  costs 
related  to  existing  workload),  2.8 
percent  to  maintain  current  levels  of 
sendee  for  uncontrollable  workload 
increases,  and  .4  percent  for  the 
highest  priority  program  needs.  The 
latter  two  categories  include  in- 
creases in  juror  days  for  the  almost 
600,000  people  who  participate 
annually  in  the  jury  process;  confir- 
mation of  additional  judicial  offic- 
ers; additional  deputy  clerks  re- 
quired for  bankruptcy  filings  that 
have  increased  43  percent  over 
FY95;  increases  in  the  number  of 
court  security  officers;  and  addi- 
tional pretrial  services  and  proba- 
tion officers  to  cope  with  the  120,000 


individuals  under  supervised 
release,  which  is  15,000  more  than 
the  number  of  persons  incarcerated 
in  federal  prison  facilities. 

The  Antiterrorism  and  Effective 
Death  Penalty  Act  and  the  Prison 
Litigation  Reform  Act,  both  enacted 
by  Congress  last  year,  are  among  the 
many  new  laws  that  are  certain  to 
increase  court  workloads.  Legisla- 
tion currently  being  considered  by 
the  105th  Congress,  such  as  juvenile 
crime  control  measures  and  a 
victims'  rights  constitutional  amend- 
ment, if  enacted,  also  would  impose 
new  responsibilities  on  federal 
courts.  "While  the  Judiciary  cannot 
control  its  workload,  we  are  endeav- 
oring to  better  manage  how  effi- 
ciently we  process  our  workload 
and  are  proud  of  our  accomplish- 
ments in  this  area,"  Heybum  said. 

These  include 

■  Doing  more  work  with  fewer 
people.  In  recent  years  the 
Judiciary  has  requested  funding 
for  only  84  percent  of  the  people 
needed  to  run  the  judicial 
system.  Formulas  determine 
how  many  people  should  be 
doing  a  job,  and  each  court 
determines  how  best  to  use  its 
limited  resources. 

■  Identifying  ways  to  reduce 
rent  costs.  In  response  to  the 
Judiciary's  need  for  adequate 
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courthouse  facilities,  the  General 
Services  Administration  is 
building,  renovating,  and 
expanding  court  facilities 
nationwide,  which  will  result  in 
a  significant  increase  in  rental 
costs  into  the  future.  To  moder- 
ate this  budgetary  pressure,  the 
Judiciary-  has  succeeded  in 
trimming  future  rent  costs  by 
about  SI  2  million  and  is  continu- 
ing to  look  for  ways  to  achieve 
further  savings. 

I     Using  automation  and  technol- 
ogy. Automation  and  technol- 
ogy have  been  critical  to  the 
Judiciary's  handling  of  a  con- 
tinuously growing  workload 
while  staffing  the  courts  at  a 
level  below  that  determined  to 
be  necessary  by  workload 
formulas.  Initiatives  such  as  the 
Bankruptcy  Noticing  Center 
have  produced  significant 
savings  while  processing  mil- 
lions of  notices.  The  Judiciary  is 
currently  exploring  a  number  of 
initiatives  to  improve  communi- 
cations, make  information  more 
accessible  to  the  public  and  the 
Judiciary,  and  improve  court- 
room proceedings.  Video- 
conferencing is  being  used  for 
the  handling  of  routine  and 
case-related  administrative 
responsibilities,  training,  and 
courtroom  proceedings.  The 
Prisoner  Civil  Rights  Video- 
conferencing Project  is  being 
implemented  in  21  district 
courts,  where  it  has  the  potential 
to  result  in  cost  savings.  A  few 
bankruptcy  courts  are  using 
videoconferencing  to  conduct 
evidentiary  and  nonevidentiary 
proceedings  between  remote 
locations. 

The  Judiciary's  budget  requests 
appropriations  for  principal  pro- 
grams including: 

■  Salaries  and  Expenses.  A  total 
of  S3.06  billion  is  requested  for 
this  account.  Salaries  and 


(Photo  left  to  right)  AO  Director  Leonidas  Ralph  Mecham,  judge  John  G.  Heyburn  II  (WD. 
Ky.)  and  Judge  milium  C.  Young  (D.  Mass)  were  briefed  by  staff  on  the  Judiciary's  budget 
needs  prior  to  the  House  hearing. 


expenses  of  the  appellate, 
district,  and  bankruptcy  courts, 
and  probation  and  pretrial 
services  offices  account  for  most 
of  the  Judiciary's  requested 
S212.2  million  over  FY97  esti- 
mated obligations.  Over  58 
percent  of  the  increase  is  needed 
to  fund  uncontrollable  costs 
such  as  inflation  and  the  annual- 
ized costs  of  additional  person- 
nel and  space  incurred  in  FY97. 
The  current  services  portion  of 
the  request  also  includes  rent 
and  related  costs  associated 
with  new  space  that  the  GSA 
will  deliver  in  FY98. 

The  remaining  increase  will  fund 
primarily  the  personnel  needed  to 
address  increases  for  the  following: 

Court  support  personnel.  $69 

million  funds  new  court  support 
employees  and  increases  related 
to  the  growing  workload  in 
district,  appeals,  and  bank- 
ruptcy courts,  and  an  increase  in 
the  number  of  offenders  for 
supervision — with  a  shift  from 
relatively  low-risk  probation 
cases  to  high-risk  violent  offend- 
ers on  supervised  release.  Even 
with  these  increases,  courts  will 


continue  to  operate  with  only  84 
percent  of  the  necessary  staff. 

judges.  $8.9  million  for  13  new 
magistrate  judges  and  50 
support  staff  positions. 

Probation  and  pretrial  ser- 
vices programs.  $5.1  million  to 
place  high-risk  substance 
abusers  in  structured,  in-patient 
programs;  $3.7  million  to 
implement  the  mandatory  drug 
testing  provision  of  the  Violent 
Crime  Control  and  Law  En- 
forcement Act  of  1994;  and  $1.3 
million  for  contract  in-patient 
mental  treatment  necessary  to 
supervise  persons  found  incom- 
petent to  stand  trial  or  not  guilty 
by  reason  of  insanity. 

■     Defender  services.  A  total  of 
$354  million  to  provide  repre- 
sentation for  indigent  criminal 
defendants,  including  additional 
staff  to  handle  a  projected 
caseload  of  85,300  CJA  represen- 
tations. Also  included  is  a  $5  per 
in-court  and  out-of-court  hourly 
rate  adjustment  for  private 
panel  attorneys  in  those  districts 
not  currently  receiving  a  $75  per 

See  Budget  on  page  4 
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Budget  continued  from  page  3 

hour  compensation  rate. 
$600,000  would  fund  a  new  fed- 
eral and  a  new  community  de- 
fender organization. 

Fees  of  jurors.  A  total  of  $71. 7 
million  is  required,  which  is  $3.3 
million  over  FY97  obligations. 

Court  security.  A  total  of  $171 
million  will  provide  funding  for 
inflation,  including  costs  associ- 
ated with  a  wage  labor  rate  in- 
crease for  court  security  officers 
and  other  uncontrollable  costs. 


AiSiBfflistpallve  Office 

Mecham  testified  on  behalf  of  the 
Administrative  Office,  requesting 
funding  to  restore  staffing  and  ser- 
vices to  1995  authorized  levels. 
"Restoration  of  the  1995  staffing  lev- 
els  is  critical  to  the  ability  of  the  AO 
to  provide  necessary  support  to  the 
whole  Judiciary,"  said  Mecham. 


"Without  adequate  staffing,  the 
AO's  efforts  to  improve  the  eco- 
nomy and  efficiency  of  the  Judiciary 
will  be  delayed  and  in  some  cases 
halted."  Mecham  highlighted  the 
AO's  service  to  the  courts,  espe- 
cially its  oversight  and  management 
support  of  law-enforcement  func- 
tions that  include  a  national  con- 
tract for  a  home  confinement  alter- 
native to  incarceration,  and  a  drug- 
testing  program  for  people  under 
supervision.  In  recent  years  the  AO 
increased  the  courts'  ability  to  meet 
their  needs  in  flexible  and  cost-ef- 
fective ways  by  decentralizing  bud- 
get, management,  and  personnel 
functions.  "The  AO,"  said  Mecham, 
"has  an  excellent  track  record  for 
assisting  the  courts  with  technologi- 
cal advances,  helping  them  to  absorb 
some  of  the  growth  in  work-load 
over  the  last  several  years."  The  AO 
continues  its  important  function  of 
support  to  the  Judicial  Conference, 
its  committees,  and  all  judges. 


As  director  of  the  Federal  Judicial 
Center,  Zobel  asked  for  a  5.3  percent 
increase  over  the  FY97  appropria- 
tion. "The  amount  requested,"  said 
Zobel,  "is  about  the  same  as  our 
1994  appropriation  and  a  half-mil- 
lion dollars  less  than  was  available 
to  us  in  1992."  The  increase  would 
fund  adjustments  to  base  for  infla- 
tion and  increased  pay  and  benefits 
and  enhance  the  FJC's  ability  to  pro- 
vide distance  education.  Zobel 
stressed  that  the  FJC  has  for  many 
years  produced  videocassettes  and 
curriculum  packages  to  reduce 
travel  for  its  education  programs. 
Recently,  it  has  broadened  its  meth- 
ods to  on-line  computer  conferences, 
satellite  broadcasts,  and  two-way 
video-conferences.  Zobel  said  the 
FJC  was  determined  to  make  much 
greater  use  of  these  approaches,  al- 
though she  noted  there  is  no  substi- 
tute to  bringing  people  together  for 
some  types  of  education  for  both 
judges  and  supporting  staff. 
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Federal  Courts' 
Caseload  Continues 
Upward  Spiral 


Fiscal  year  1996  saw  case  filings 
in  federal  courts  increase  across  the 
board,  according  to  statistics  com- 
piled by  the  Administrative  Office. 
Filings  in  the  courts  of  appeals  grew 
4  percent  and  total  filings  in  U.S. 
district  courts  rose  8  percent.  Bank- 
ruptcy filings  exceeded  the  one- 
million  mark  and  hit  an  all-time 
high.  Despite  these  increases,  no 
new  Article  III  judgeships  have  been 
created  in  six  years.  In  addition,  the 
number  of  bankruptcy  judgeships 
authorized  and  funded  has  not 
grown  since  1993,  although  bank- 
ruptcy filings  rose  24  percent  from 
1993  to  1996. 
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In  FY96,  the  number  of  appeals 
filed  in  the  12  regional  courts  of  ap- 
peals rose  4  percent  to  51,991.  This 


wras  an  all-time  high  in  filings,  with 
eight  circuits  reporting  increases.  In 
FY96,  934  appeals  were  filed  per  au- 
thorized three-judge  panel,  up  35 
from  the  preceding  year.  Consistent 
with  an  FY95  growth  in  criminal  fil- 
ings related  to  fraud  and  drugs  in 
district  courts,  criminal  appeals  rose 
7  percent  last  year.  Fraud  and  drug 
case  appeals  grew  24  percent  and  13 
percent,  respectively. 

Civil  appeals  rose  6  percent  in 
1996,  due  largely  to  a  13  percent  in- 
crease in  prisoner  petitions  and  a  17 
percent  increase  in  employment  civil 
rights  appeals.  The  increase  in  pris- 
oner petitions  may  have  been  in  part 
a  response  to  the  enactment  of  the 
Prison  Litigation  Reform  Act  and 
the  Supreme  Court's  ruling  in  Bailey 
v.  United  States.  The  Prison  Litiga- 
tion Reform  Act  imposed  filing  fees 
that  inmates  may  have  sought  to 
avoid  by  filing  before  the  law  was 


implemented.  Bailey  established 
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that,  in  order  to  apply  enhanced 
penalties  for  using  a  firearm  during 
a  drug  trafficking  offense  or  crime  of 
violence,  a  defendant  must  have 
used  a  gun  while  committing  the  of- 
fense, not  merely  have  possessed  the 
weapon.  Inmates  who  received  en- 
hanced penalties  may  have  filed  for 
reductions  in  their  sentences  after 
this  decision,  and  in  FY96  there  was 
a  39  percent  jump  in  motions  to  va- 
cate sentence. 

There  are  167  authorized  judge- 
ships in  the  12  regional  courts  of  ap- 
peals available  to  handle  the  record 
level  of  work;  as  of  March  1, 1997, 
26  of  the  judgeships  were  vacant. 

District  Gfliirls  Register 
ffiW  Filings  in  a  Decade 

In  FY96,  total  filings  in  the  US. 
district  courts  rose  8  percent,  from 
294,123  to  317,021.  Caseload  has  not 
been  this  high  since  FY85,  when  fil- 
ings peaked  at  391,685. 
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and  Enforcement 


Both  civil  and  criminal  case  fil- 
ings increased.  Civil  filings  in- 
creased 8  percent,  going  from 
248,335  to  269,132,  largely  because 
of  a  growth  in  private  cases  (i.e., 
those  in  which  the  U.S.  government 
is  not  a  party)  concerning  diversity 
of  citizenship  and  federal  question 
jurisdiction  (i.e.,  the  federal  courts' 


interpretation  and  application  of  the 
United  States  Constitution,  acts  of 
Congress,  or  treaties).  A  56  percent 
rise  in  personal  injury/product  li- 
ability filings — a  large  number  of 
which  were  breast  implant  cases- 
helped  cause  total  diversity  of  citi- 
zenship filings  to  increase  18  per- 
cent. Federal  question  litigation  in- 
creased due  to  an  82  percent  in- 
crease in  personal  injury  filings  and 
a  16  percent  rise  in  civil  rights  fil- 
ings. Most  of  the  personal  injury  fil- 
ings were  due  to  a  number  of  oil  re- 
finery explosion  cases  in  the  Middle 
District  of  Louisiana.  An  increase  in 
private  civil  rights  filings  is  traceable 
to  a  25  percent  jump  in  civil  rights 
employment  filings. 

Actions  involving  the  United 
States  as  plaintiff  or  defendant  also 
rose,  climbing  13  percent  from 
43,158  to  48,755  cases.  The  number 
of  filings  with  the  United  States  as 
defendant  increased  14  percent  as  a 
result  of  a  62  percent  jump  in  pris- 
oner petitions  involving  motions  to 
vacate  sentence.  Actions  involving 
the  United  States  as  a  plaintiff  in- 
creased 10  percent  largely  due  to 
growth  in  filings  involving  defaulted 
student  loans. 

Filings  of  criminal  cases  and  num- 
bers of  criminal  defendants  increased 
5  percent  in  FY96,  to  47,889  and 
67,700,  respectively.  Criminal  filings 
grew  the  most  in  drug  and  immigra- 
tion offenses.  Drug  filings  rose  5 
percent  to  12,092  as  the  number  of 
defendants  charged  with  drug  of- 
fenses rose  4  percent  to  23,861.  This 
created  a  defendant-to-case  ratio  for 
drug  offenses  of  2:1,  the  highest  for 
all  offenses,  which  highlights  the  im- 
pact drug  cases  have  on  court 
workloads.  At  the  same  time,  immi- 
gration case  filings  rose  40  percent 
to  5,526,  thanks  in  large  part  to  Op- 
eration Gatekeeper,  an  interagency 
program  to  prevent  and  deter  illegal 
entry  across  the  border  between  the 
United  States  and  Mexico.  Immigra- 
tion cases,  which  accounted  for  12 
percent  of  all  criminal  filings  in 
FY96,  constituted  4  percent  of  crimi- 


nal case  filings  only  four  years  ear- 
lier. 

For  more  than  50  years,  the  fed- 
eral Judiciary  has  applied  a  system 
of  weights  to  filings  as  a  means  of 
accounting  for  differences  in  the 
time  required  for  district  judges  to 
resolve  various  types  of  civil  and 
criminal  disputes.  In  1996,  the  total 
number  of  weighted  filings  per  au- 
thorized judgeship  was  472,  up  24 
from  the  1995  level.  There  are  647 
authorized  district  court  judgeships, 
but  67  of  these  positions  were  vacant 
as  of  March  1, 1997, 19  of  them  for 
more  than  18  months. 
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■  Other  Criminai  jfi  Drug  Law 

Persims  UihIep  Supenrlsed  Release 

OiUnaote  Those  in  Federal  Prison 

On  September  30, 1996,  the  total 
number  of  supervised  persons 
placed  on  conditional  release  was 
nearly  120,000.  The  total  includes 
88,966  persons  under  supervision  in 
the  probation  system,  a  4  percent  in- 
crease over  the  number  reported  as 
of  September  30,  1995,  and  30,502 
persons  on  pretrial  supervision.  In 
comparison,  the  federal  prison 
population  totals  96,000. 

The  overall  growth  in  persons  un- 
der supervision  resulted  from  a  16 
percent  rise  in  persons  serving  terms 
See  Caseload  on  page  6 


The  Third  Branch 


March  1997 


Judicial  Caseload  Indicators  Fiscal  Years  1 992, 1 995,  and  1 996 

U.S.  Courts  of  Appeals 
Cases  Filed 
Cases  Pending 

1992 

1995 

1996 

%  Change 
Since  1995 

47,013 

35,799 

50,072 
37,310 

51,991 
38,888 

3.8 

4.2 

U.S.  District  Courts 
Civil  Cases  Filed 
Civil  Cases  Pending 
Criminal  Cases  Fiied 
Defendants  Fiied 
Criminal  Cases  Pending 

230,509 

218,824 

48,366 

68,668 

34,078 

248,335 

234,008 

45,788 

64,771 

28,738 

269,132 

252,753 

47,889 

67,700 

31,128 

8.4 
8.0 
4.6 
4.5 
8.3 

U.S.  Bankruptcy  Courts 
Cases  Filed 

977,478 

883,457 

1,111,964 

25.9 

Federal  Probation  System 
Persons  Under  Supervision 

85,920 

85,822 

88,966 

3.7              | 

Caseload  continued  from  page  5 
of  supervised  release,  a  period  dur- 
ing which  a  person  who  has  com- 
pleted the  full  prison  sentence  man- 
dated by  federal  sentencing  guide- 
lines is  under  supervision  by  federal 
probation  officers  in  the  community. 
Persons  serving  terms  of  supervised 
release  constituted  52  percent  of  all 
persons  under  supervision  as  of 
September  30, 1996,  making  this  the 
first  fiscal  year  that  supervised  re- 
lease cases  accounted  for  a  majority 
of  all  persons  under  supervision. 
Probation  imposed  by  district 
judges  and  magistrate  judges  ac- 
counted for  38  percent  of  the  popu- 
lation under  supervision. 


Courts  See  Filings 
Pass  Record  One  Million  Mark 

The  number  of  bankruptcy  peti- 
tions filed  reached  an  all-time  high, 
soaring  26  percent  to  1,111,964  in 
FY96.  In  comparison,  for  FY95, 
883,457  bankruptcies  were  filed.  A 
total  of  326  bankruptcy  judgeships 


are  authorized  and  funded  to 
handle  the  increasing  workload. 
Filings  rose  in  all  94  districts, 
with  80  courts  experiencing  in- 
creases greater  than  20  percent.  The 
Central  District  of  California  re- 
mained the  district  reporting  the 
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Chapter  7  H  All  Other 


largest  number  of  bankruptcy  filings 
in  the  country  with  97311-  The 
Northern  District  of  California,  the 
Northern  District  of  Illinois,  the 
District  of  New  Jersey,  the  Northern 
District  of  Georgia,  and  the  Middle 
District  of  Florida  all  showed  over 
30,000  bankruptcy  filings  in  this 
period.  The  Eastern  District  of 
California  neared  that  mark. 

In  total  filings,  there  were  761,652 
Chapter  7  bankruptcy  filings,  an 
increase  of  27.3  percent  over  the 
598,250  filings  in  FY95.  The  next 
largest  group  of  filings  was  Chapter 
13  filings  at  336,615,  an  increase  of 
23.9  percent  over  the  271,650  filings 
in  FY95.  Chapter  11  filings  remained 
relatively  stable,  dropping  from 
12,639  in  FY95  to  12,554  in  FY96. 
Chapter  12  filings  rose  in  this  period, 
from  883  in  FY95  to  1,096  in  FY96. 

Growth  occurred  primarily  in  non- 
business filings,  which  rose  27 
percent  after  an  increase  of  6  percent 
in  1995.  Business  filings  totaled 
53520.  Nonbusiness  filings  totaled 
1,058,444.  ^ 
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Landmark  Revision  of 
Appellate  Rules 
Nearly  Complete 

The  comprehensive  style  revision 
of  the  Federal  Rules  of  Appellate 
Procedure  has  received  a  largely- 
favorable  public  response,  according 
to  Judge  James  K.  Logan  (10th  Or.), 
chair  of  the  Judicial  Conference 
Advisory  Committee  on  Appellate 
Rules.  The  nine-month  public 
comment  period,  which  closed 
December  31, 1996,  was  the  latest 
step  in  the  committee's  efforts  to 
review  the  appellate  rules  from  top 
to  bottom  and  propose  revisions  to 
improve  their  clarity,  consistency-, 
and  readability.  The  advisory 
committee  began  its  project  in  1994. 

The  advisory  committee  will  meet 
on  April  3-4, 1997,  to  put  the  final 
touches  on  the  revised  rules,  which 


will  be  submitted  to  the  Committee 
on  Rules  of  Practice  and  Procedure 
(Standing  Rules  Committee)  in  the 
summer.  The  rules  will  go  to  the 
Judicial  Conference  in  the  fall  for 
transmission  to  the  Supreme  Court. 
If  the  Court  approves  the  revisions, 
and  Congress  takes  no  action 
otherwise,  the  changes  will  take 
effect  December  1,  1998. 

Said  Logan,  "The  revised  rules 
are  simpler,  clearer,  more  consistent, 
and  easier  to  read."  In  a  unique 
presentation  for  a  rules  publication, 
the  improvements  were  vividly 
shown  in  a  side-by-side  format 
comparing  the  present  text  of  the 
rules  with  the  proposed  new  text. 
"Ambiguities  and  inconsistencies 
that  have  inevitably  crept  into  the 
appellate  rules  since  enactment  in 
1976,"  said  Logan,  "were  identified 
and  eliminated."  The  amendments 
were  not  intended  to  make  any 
substantive  changes,  however, 
unless  otherwise  specified. 


The  Standing  Rules  Committee's 
Style  Subcommittee,  chaired  by 
Judge  James  A.  Parker  (D.  N.M.), 
also  was  involved  in  the  project, 
working  in  tandem  with  the  advi- 
sory committee.  According  to  Judge 
Alicemarie  H.  Stotler  (CD.  Cal), 
chair  of  the  Standing  Rules  Commit- 
tee, "Each  word  and  punctuation 
mark  was  scrutinized  and  the 
impact  of  every  change  on  other 
parts  of  the  rules  was  measured.  But 
the  final  product  appears  to  justify 
the  effort,  and  the  new  rules  will 
mark  the  way  toward  more  consis- 
tent rulemaking  overall." 

The  revision  of  the  appellate  rules 
completes  the  first  step  of  a  long- 
term  plan  to  re-examine  all  the 
procedural  rules.  The  Advisory 
Committees  on  Civil  and  Criminal 
Rules  will  begin  assessing  the 
reaction  of  the  bar  and  bench  on  the 
revised  appellate  rules  and  decide 
whether  to  begin  to  redraft  then- 
own  rules.    £L 


JUDICIAL    MILESTONES 


Appointed:  Jane  Cooper-Hill,  as  US. 

Magistrate  Judge,  U.S.  District  Court 
for  the  Southern  District  of  Texas, 
February  10. 

Appointed:  Paul  W.  Grimm,  as  U.S. 
Magistrate  Judge,  US.  District  Court 
for  the  District  of  Maryland, 
February  5. 

Appointed:  Alia  Moses  Ludhun,  as 

US.  Magistrate  Judge,  U.S.  District 
Court  for  the  Western  District  of 
Iexas,  January  24. 

Appointed:  Thomas  J.  Shields,  as 
Vfagistrate  Judge,  U.S.  District  Court 
or  the  Southern  District  of  Iowa, 
anuary  14. 

Appointed:  Paul  A.  Zoss,  as  U.S. 

Magistrate  Judge,  U.S.  District  Court 
or  the  Xorthern  District  of  Iowa, 
anuarv  27. 


Senior  Status:  Judge  Conrad  K.  Cyr, 
US.  Court  of  Appeals  for  the  First 

Circuit,  January  31. 

Senior  Status:  Judge  Roger  J.  Miner, 
U.S.  Court  of  Appeals  for  the  Second 
Circuit,  January  1. 

Senior  Status:  Judge  Elizabeth  V. 
Hallanan,  US.  District  Court  for  the 
Sourthern  District  of  West  Virginia, 
December  1, 1996 

Retired:  Magistrate  Judge  Joseph 

W.  Bartunek,  US.  District  Court  for 
the  Northern  District  of  Ohio, 
February  16. 

Retired:  Magistrate  Judge  Clarence 
C.  Goetz,  US.  District  Court  for  the 

District  of  Maryland,  February  4.  _ 

Retired:  Magistrate  Judge  James  E. 
Kenkel,  U.S.  District  Court  for  the 
District  of  Maryland,  February  17. 


Retired:  Bankruptcy  Judge 
Randolph  F.  Wheless  Jr.,  U.S.  Dis- 
trict Court  for  the  Southern  District 
of  Texas,  January  31. 

Deceased:  Senior  Judge  Sidney  M. 
Aronovitz,  U.S.  District  Court  for 
the  Southern  District  of  Florida, 
January  8. 

Deceased:  Senior  Judge  John  R. 
Bartels,  U.S.  District  Court  for  the 
Eastern  District  of  New  York, 
February  13. 

Deceased:  Senior  Judge  Oren  Har- 
ris, US.  District  Court  for  the  West- 
ern District  of  Arkansas,  Februarv  5. 

Deceased:  Senior  Judge  Fred  J. 
Nichol,  U.S.  District  Court  for  the 
District  of  South  Dakota,  December 

31. 
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Legal  Writing  Raises 
Concerns,  Need  for 
Caution 


That  age-old  advice  to  budding 
novelists  "Write  what  you  know- 
best,"  may  not  always  be  the  best 
counsel  for  judges.  Writing 
activities  are  permitted  under  the 
Code  of  Conduct  for  United  States 
Judges  and  law-related  writing  is  to 
a  great  extent  encouraged.  Judges 
are  cautioned  on  writing  about 
current  or  impending  cases,  unless  it 
is  "a  scholarly  presentation  made  for 
purposes  of  legal  education/'  and 
judges  presumably  may  write  about 
cases  they  have  handled  after  final 
disposition  of  those  cases. 

Still,  the  Judicial  Conference 
Committee  on  Codes  of  Conduct 
advises  that  "in  writings  referring  to 
specific  cases  which  the  judge  has 
decided, . . .  even  after  their  final 
disposition,  the  judge  should  be 
particularly  careful  to  avoid  possible 
exploitation  of  his  or  her  judicial 
position.  In  any  reference  to  a 
criminal  case  he  [or  she]  should 
consider  also  whether  his  [or  her] 
comments  might  afford  a  basis  for 
collateral  attack  on  the  judgment.  In 
all  cases  he  [or  she]  should  avoid 
sensationalism  and  comments  which 
may  result  in  confusion  or  misun- 
derstanding of  the  judicial  function 
or  detract  from  the  dignity  of  his  [or 
her]  office." 

Writing  on  legal  topics  also  can 
raise  concerns  about  exploitation  of 
the  judicial  office.  Inevitably,  judges 
will  draw  on  their  experiences  on 
the  bench  when  they  write  about  the 
law  and  legal  procedure,  and  this 
practice  is  generally  permitted.  For 
example,  judges  may  use  illustra- 
tions and  anecdotes  from  their 
judicial  experiences,  and  they  may 


write  about 
the  idiosyncracies  of 
practice  before  their  particular 
courts.  However,  the  Committee  on 
Codes  of  Conduct  distinguishes 
between  writing  for  compensation 
"when  the  subject  matter  is  how  to 
practice  before  the  judge's  own 
court,"  and  writing  for  compensa- 
tion "on  other  legal  topics  with 
respect  to  which  the  judge  does  not 
occupy  a  unique  position  by  virtue 
of  his  or  her  own  particular  judge- 
ship." While  the  latter  practice  is 
acceptable,  the  former  is  considered 
inappropriate.  According  to  the 
committee,  "For  a  judge  to  derive 
financial  benefit,  over  and  above  the 
judicial  salary,  from  the  publication 
and  sale  of  a  book  about  his  or  her 
own  court . . .  would  constitute 
exploiting  the  judicial  position  for 
financial  gain.  It  could  also  permit 
others — the  publisher  of  the  book, 
the  sponsor  of  the  seminar — to 
benefit  from  the  judge's  exploitation 
of  his  or  her  judicial  position." 

In  the  committee's  view,  a  judge 
should  not  charge  for  "writing  a 
book  where  the  principal  focus  is  on 
how  to  practice  before  the  judge's 
court  and  where,  as  a  necessary 
result,  a  substantial  part  of  the 
value  and  appeal  to  the  audience 
arises  from  the  fact  that  the  . . . 
author  is  an  'insider.'"    * 
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Vacancies 
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Nominees 

16 

Court  of  International  Trade 

Vacancies 

2 

Nominees 

0 
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Home  Confinement 
Proves  Effective  in 
Dollars  and  Sense 


Home  confinement,  when  used 
by  the  federal  courts  as  an  alterna- 
tive to  pretrial  detention  or  post- 
conviction incarceration,  is  proving; 
not  only  effective,  but  also  cost 
efficient. 

In  the  federal  system,  home 
confinement  refers  to  any  judicially 
or  administratively  imposed  condi- 
tion requiring  a  person  to  remain  in 
his  or  her  residence  for  any  part  of 
the  day.  Although  the  use  of  elec- 
tronic equipment,  usually  involving 
an  ankle  bracelet  transmitter  to 
monitor  a  participant,  is  preferred, 
monitoring  also  may  be  by  frequent 
home  visits  or  periodic  telephone 
calls.  No  matter  what  the  method, 
home  confinement  can  be  an  alterna- 
tive to  detention  or  incarceration. 
"We've  used  electronic  monitoring 
for  the  last  five  years  in  this  dis- 
trict," says  David  E.  Johnson,  chief 
probation  officer  for  the  District  of 
Maryland.  "It's  quick  to  set  up  and 
very  effective  incapacitation,  both  as 
a  deterrent  and  as  punishment, 
because  it  is  very  confining.  The 
people  essentially  are  in  community 
custody." 

If  home  confinement  is  meant  to 
minimize  risk  to  the  public  and  to 
re-integrate  the  offender  into  a  law- 
abiding  lifestyle,  or  in  the  instance  of 
pretrial  defendants,  to  assure 
appearance,  then  the  program  is 
effective.  A  program  participant 
spends  about  120  days  in  home 
confinement.  Preliminary  data 
compiled  by  the  Administrative 
Office  show  that  only  about  9 
percent  of  home  confinement 
participants  violate  their  confine- 
ment. Less  than  2  percent  of  partici- 
pants commit  new  criminal  offenses 
during  their  terms. 


"Home  confinement,"  says 
Thomas  Henry,  chief  pretrial 
services  officer  for  the  District  of 
New  Jersey,  "is  not  jail.  As  one  of 
our  supervision  tools,  it  helps  to 
monitor  a  defendant's  activities  in 
the  community  and  restricts  move- 
ment. Defendants  need  permission 
to  go  out  and  when  they  do  leave 
the  house,  they  need  to  document 
who  they  see  or  meet.  Sometimes, 
just  the  defendant's  knowledge  that 
the  court  is  keeping  tabs  is  enough 
to  make  the  supervision  work." 

Home  confinement,  whether  or 
not  electronically  monitored,  also 
costs  less  than  incarceration.  In  1995 
the  estimated  daily  cost  of  incarcera- 
tion of  a  post-conviction  offender 
was  over  $60  in  a  federal  prison  and 
nearly  $40  in  a  federal  half-way 
house.  The  average  daily  cost  for  a 
pretrial  defendant  in  a  federal 
detention  center  also  was  over  S60. 
By  comparison,  the  average  daily 
cost  of  home  confinement  was  about 
$14  for  supervision,  with  an  addi- 
tional $5  for  electronic  monitoring. 

Only  4  percent  of  the  120,000 
pretrial  defendants  and  post- 
conviction offenders  under  supervi- 
sion are  in  the  home  confinement 
program.  (This  is  in  contrast  to  the 
96,000  federal  prison  population.) 
The  number  of  post-conviction 
offenders  in  home  confinement  is 
limited  by  the  nature  of  federal 
sentencing  guidelines,  which  gener- 
ally ensure  that  75  percent  of  all 
persons  convicted  in  federal  courts 
receive  prison  sentences.  The 
number  of  pretrial  defendants  in 
home  confinement  also  was  limited 
by  the  statutory  requirement  that 
defendants  be  released  with  the  least 
restrictive  conditions  necessary  to 
reasonably  assure  future  court 
appearance  and  community  safety. 
Growth  in  home  confinement  may 
occur  not  at  the  initial  sentencing 
stage,  but  as  an  intermediate  sanc- 
tion for  offenders  who  are  already 
on  probation  or  supervised  release. 
Johnson  says,  "We  like  electronic 
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monitoring  for  cases  where  the 
sentencing  guidelines  require  either 
home  confinement  or  a  combination 
of  electronic  monitoring  and  prison 
time  because  it  lets  people  continue 
to  work  and  support  their  depen- 
dents. And  in  cases  where  it  is  used 
as  a  means  of  early  release  from 
prison,  it  allows  people  to  make  the 
transition  into  the  community  in  a 
controlled  atmosphere." 

While  home  confinement  is 
proving  effective,  it  is  not  a  cure-all. 
Supervision  of  participants  in  home 
confinement  is  labor-intensive  and 
time-consuming.  More  frequent 
home  and  community  visits  are 
required  by  officers.  Says  Henry, 
"Supervision  doesn't  stop  at  5:00 
p.m.  on  Friday.  Our  officers  may  be 
answering  pages  all  night  long,  all 
week  long,  notifying  them  that  a 
defendant  has  moved  outside  the 
range  of  the  monitor."  Each  alert  bv 
the  electronic  monitoring  device 
must  be  checked  with  officers 
handling  an  average  of  10  calls  a 
day.  The  electronic  monitoring 
equipment  rarely  fails,  so  most  calls 
are  the  result  of  participant  behav- 
ior. "Having  officers  on  duty  all  the 
time  may  be  unique  in  the  court 
system,  but  it  fits  in  with  probation 
work,"  says  Johnson,  "where 
officers  are  expected  to  be  mobile, 
out  in  the  community,  and  in- 
volved."  Is. 
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GSA's  Head  Brings 
Business  Perspective 
to  Service 


David  J.  Barram  has  been  acting 
administrator  of  the  General  Services 
Administration  (CSA)  since  March  1996. 
He  had  previously  been  deputy  secretary  of 
commerce  at  the  U.S.  Department  of 
Commerce  from  1993.  Before  entering 
government  service,  he  worked  in  the 
private  sector,  mainly  with  high  technology 
firms. 


Qm  You  became  acting  admirt- 
•  istrator  of  the  General 
Services  Administration  in  1996. 
What  do  you  see  as  GSA's  roie  and 
mission? 

A.  GSA's  role  and  mission  are 
•  about  providing  great  work 
environments  for  federal  agencies 
and  for  their  federal  workers.  These 
work  environments  will  be  very 
different  as  we  do  more  and  more 
work  in  new  kinds  of  work  settings. 
The  future  will  feature  more  work 
away  from  the  traditional  office  and 
yet  more  ability  to  be  connected 
wherever  we  are.  Technology  will  be 
both  a  driving  force  and  the  means 
to  flourish  in  those  new  environ- 
ments. 

GSA  provides  important  sendees 
to  the  federal  community:  buildings, 
supplies,  telecommunications, 
policy.  We  accept  the  challenge  to 
perform  those  services  in  a  way  that 
thrills  the  customer.  We  offer 
customers  choice  and  thereby 
challenge  ourselves  to  a  competitive 
standard.  We  believe  GSA  can  be  a 
model  agency  in  the  federal  govern- 
ment, exhibiting  the  best  spirit  of 
reinvention,  and  continually  raising 
the  bar  of  excellence. 


GSA.  Acting  Administrator  David  J.  Barram 


Your  background  is  in  both 
government- 


\^  •  government — you  were 
deputy  secretary  at  the  Department 
of  Commerce — and  private  indus- 
try, with  such  corporations  as 
Hewlett  Packard  and  Silicon  Graph- 
ics. What  do  you  bring  to  GSA  from 
those  two  verv  different  areas? 


My  2  -A  years  at  Commerce  were 
tremendously  valuable.  I  learned 
about  the  peculiar  constraints  that 
federal  workers  labor  under,  and  1 
gained  a  huge  respect  for  the 
technical  expertise  of  the  career 
employees.  As  part  of  the 
President's  Management  Council,  I 
saw  the  complexity  that  the  combi- 
nation of  large  size  and  a  process 
mentality  imposes  on  organizations. 
Tnose  experiences  certainly  affect 
my  thinking  as  we  make  a  funda- 
mental change  in  the  culture  at  GSA. 

I  believe  that  with  a  clear  vision, 
enthusiasm,  an  ever  higher  standard 
of  excellence,  and  a  sense  of  commu- 
nity, this  government  agency  (GSA) 
can  be  a  powerful  and  important 
steward  of  the  public  trust 


#  GSA  recently  discovered  a 

•  shortfall  in  rental  revenues 
that  will  mean  no  new  construction 
in  1998.  How  will  federal  court- 
houses slated  for  construction  in 
1998  be  affected?  When  is  it  ex- 
pected federal  courthouse  construc- 
tion will  be  back  on  track? 


"We  need  to  continue  to  work  on  making  this  good 
relationship  even  better.  We  need  to  continue  sharing 
information  and  mutually  solving  problems,  and  we 
are  doing  that  more  than  ever." 


A,  1  bring  to  this  job  the  per- 
•  spective  of  a  business 
person  who  matured  in  the  exciting, 
technological,  complex  and  future- 
oriented  world  of  Silicon  Valley.  I 
believe  deeply  that  technology  is  a 
tool  that  changes  behaviors  and 
gives  people  new  ideas  about  how 
they  can  do  their  work  better.  I 
believe  that  leadership  means  letting 
people  thrive,  creating  visions  that 
bring  them  together,  and  removing 
obstacles  that  get  in  the  way. 


A.  It  basically  causes  a  one-year 
•  slippage  in  our  court  con- 
struction. They  (the  Judiciary)  have  a 
five-year  plan,  so  it  will  move  the 
projects  back  a  year.  We  expect  the 
program  will  resume  in  1999. 

It  is  important  to  mention  that  the 
Federal  Building  Fund  (FBF)  cannot 
generate  sufficient  money  to  fund 
new  construction.  It  hasn't  in  recent 
vears  and  generallv  cannot.  We  ex- 
pect  most  of  the  FBF  to  be  used  for 
renovation  of  our  140  million       J 
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square-foot  inventory-.  So,  we  expect 
new  construction  to  be  funded  pri- 
marily by  appropriations  to  the 
fund. 


Q.  Normally  if  a  construction 
•  project  is  delayed,  construc- 
tion costs  may  increase  3  to  4  percent 
in  a  year's  time.  How  will  GSA  cope 
with  this? 

A#  First,  we  could  be  in  a 
•  market  where  construction 
prices  haven't  gone  up.  That's 
certainly  not  a  sure  thing.  In  that 
case,  there  would  be  no  impact. 
However,  if  the  price  goes  up  in  the 
market  we  will  submit  the  higher 
amount  in  the  1999  budget  request  to 
OMB. 


Q.  A  new  rent  program  has 
•  been  proposed.  In  light  of 
the  shortfalls,  will  this  new  pro^ra?n 
be  inaugurated? 


A 


#  The  shortfall  will  not  impact 

•  that  decision.  We  are  chang- 
ing the  way  we  price  our  space. 
However,  we  still  need  final  OMB 
approval  to  make  the  change.  We're 
coming  up  with  a  more  rational  way 
of  charging  for  space.  If  s  simpler 
and  more  easilv  understood  bv  our 
clients,  and  we  think  it  will  give  us  a 
more  solid  revenue  base  to  run  our 
buildings.  In  effect,  we  are  mirroring 
private  sector  practices.  We  will  also 
enter  into  an  agreement  with  an 
agency  that  will  give  them  a  fixed 
rate  for  a  set  period  of  time.  We  are 
becoming  more  private-sector-like  in 
our  arrangements  with  client  agen- 
cies. The  Administration's  National 
Performance  Review  created  the 
climate  for  this  type  of  change  to 
occur. 


Q.   How  would  you  character- 
•   ize  the  relationship  between 
the  Judiciary  and  the  GSA  at  the 


present  time?  What,  if  anything, 
would  you  change  in  this  relation- 
ship? 

A.  The  relationship  is  probably 
•  the  best  it  has  ever  been, 
from  our  perspective.  This  is,  in 
part,  because  about  two  years  ago, 
we  put  in  place  the  courthouse 
management  group.  The  group 
provides  a  day-to-day  link  with  the 
judicial  system  that  we  lacked 
before. 

The  courts,  in  the  past  year  or  so, 
have  agreed  to  prioritize  then- 
projects,  and  they  now  have  a  five- 
year  plan  in  place.  We've  worked 
with  them  on  this  plan,  which  gives 
the  courts,  GSA,  and  Congress  a 
sound  basis  for  making  decisions. 
We  know  what  their  priorities  are, 
and  we  agree  with  them  because 
they  seek  our  input. 

We  also  participate  with  then- 
space  and  facilities  committee 
meetings.  Generally,  we  have  a 
greater  partnership.  We  need  to 
continue  to  work  on  making  this 
good  relationship  even  better.  We 
need  to  continue  sharing  informa- 
tion, and  mutually  solving  problems 
and  we  are  doing  that  more  than 
ever. 


Q 


How  do  you  view  the  U.S. 
Courts  Design  Guide? 


A.  I  think  we  agree  with  the 
•  courts  that  it  needs  some 
fine  tuning.  But,  we  basically  think  it 
produces  a  quality  building  that  is 
not  excessive  and  will  serve  the 
needs  of  the  courts  and  GSA  for  50 
to  100  years.  That  is  the  kind  of 
structure  we  are  constructing.  Over 
the  years,  the  design  guide  has 
become  better  and  better. 

The  issue  now  is  more  over  things 
like  sharing  of  courtrooms.  Congress 
would  like  to  see  more  sharing.  That 
could  change  the  number  of  court- 
rooms needed  and  the  size.     £. 


FY98  Funding 
Shortfall  Threatens 
Federal  Courthouses 


Failure  to  fund  fiscal  year  1998 
courthouse  construction  and  reno- 
vation projects  could  seriously  dis- 
rupt the  courthouse  construction 
process  and,  in  the  end,  result  in 
increased  costs. 

"Delays  in  funding  can  increase 
construction  costs  and,  therefore, 
necessitate  changes  in  the  original 
design  so  that  the  project  stays 
within  the  approved  budget,"  said 
Judge  John  R.  Gibson  (8th  Or.),  a 
member  of  the  Judicial  Conference 
Committee  on  Security,  Space  and 
Facilities,  in  testimony  submitted 
earlier  this  month  to  the  House 
Committee  on  Transportation  and 
Infrastructure,  Subcommittee  on 
Public  Buildings  and  Economic  De- 
velopment. 

The  anticipated  FY98  funding 
delay  results  from  a  projected 
shortfall  in  the  General  Services 
Administration  (GSA)  Federal 
Buildings  Fund,  and  does  not  re- 
flect on  specific  courthouse  projects 
for  which  funding  is  sought.  Due 
to  the  shortfall,  GSA  had  indicated 
it  would  not  request  funding  for  a 
number  of  projects  ready  for  con- 
tract award  in  FY98.  When  this  be- 
came known  in  December  1996, 
Administrative  Office  Director 
Leonidas  Ralph  Mecham  wrote  to 
the  Director  of  the  Office  of  Man- 
agement and  Budget  (OMB)  detail- 
ing the  adverse  impact  on  the  Judi- 
ciary should  the  President's  FY98 
budget  not  include  funding  for 
construction  projects.  Mecham  said 
if  the  funding  were  not  included, 
the  Judiciary  would  need  to  resort 
to  expensive  temporary  space  to 
replace  currently  overcrowded,  un- 
safe space  and  that  delays  could 

See  Shortfall  on  page  12 
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Shortfall  continued  from  page  11 
translate  into  escalating  construction 
costs,  the  loss  of  sites,  and  the  rede- 
sign of  projects,  with  their  attendant 
costs. 

Each  courthouse  project  in  the 
Judiciary's  five-year  plan  either  has, 
or  soon  will  run  out  of  space  for 
judges  and /or  has  serious  security 
and  safety  concerns.  'The  Judiciary 
believes  it  is  necessary  for  the  court- 
house construction  and  renovation 
program  to  continue  in  an  orderly 
manner  so  that  it  can  house  ad- 
equately the  judges  and  court  staff 
needed  to  handle  its  increasing 
workload,"  Gibson  told  the  subcom- 
mittee. 

Among  projects  needing  funding 
are  those  in  Laredo,  Texas;  Jackson- 
ville, Florida;  Greenville,  Tennessee; 
Savannah,  Georgia;  Wheeling,  West 


Virginia;  and  Denver,  Colorado,  so 
that  construction  contracts  can  be 
awarded  in  FY98. 

Necessary  repair  and  alteration 
work  also  would  not  be  done  due  to 
the  projected  shortfall  in  FY98. 
Among  the  courthouses  affected  by 
this  are  the  courthouse  in  Anchor- 
age, Alaska,  which  has  serious  build- 
ing systems  problems  and  roof  leaks; 
the  project  in  Pittsburgh,  Pennsylva- 
nia, which  involves  expansion  of  the 
court  so  that  an  entirely  new  facility 
does  not  have  to  be  constructed;  and 
the  building  for  the  court  of  appeals 
in  New  York  City,  which  needs  ex- 
tensive electrical  system  work. 

GSA  has  said  that  the  shortfall 
was  due  to  a  misjudgment  of  the 
impact  of  federal  downsizing  on 
space  inventory.  To  bring  revenues 
and  obligations  back  into  balance, 


the  GSA's  Commissioner  of  the 
Public  Buildings  Service,  Robert  A 
Peck,  asked  the  subcommittee  for 
$680.5  million  in  new  obiigational 
authority  to  fund  projects  and 
programs  authorized  in  previous 
years. 

Pending  the  results  of  the  Judicial 
Conference's  review  of  the  U.S. 
Courts  Design  Guide,  the  House  Sub- 
committee on  Public  Buildings  and 
Economic  Development  held  up  au- 
thorization of  several  courthouse 
projects  already  authorized  by  the 
Senate  and  for  which  funds  were 
appropriated  in  1997.  At  its  March 
meeting,  ihe  Conference  approved  a 
number  of  Guide  changes  and  dis- 
cussions are  now  in  progress  with 
House  members  to  determine  if  this 
action  satisfies  the  subcommittee's 
concerns.  ^v. 


— ' — — 


THE  THIRD  BRANCH 

Administrative  Office  of  the  U.S.  Courts 
Office  of  Public  Affairs 
One  Columbus  Circle,  N.E. 
Washington,  D.C  20544 


OFFICIAL  BUSINESS 

PENALTY  FOR  PRIVATE  USE  S300 


FIRST  CLASS  MALL 
POSTAGE  &  FEES 

PAID 

U.S.  COURTS 
PERMIT  NO.  G-18 


FIRST  CLASS 


U.S.  Government  Printing  Office  1997-418-610-40012 


(ft 


IHZ 


3?vA 


Judicial  Conference  Meets,  Seeks  New 
Judgeships  fop  Growing  Workload 


Attorney  General  Janet  Reno  greets  Judge 
Wm.  Terrell  Hodges  (M.D.  Fla.)  and  other 
members  of  the  Executive  Committee. 

The  Judicial  Conference  voted  at 
its  March  meeting  to  transmit  to 
Congress  a  request  to  create  new 
appellate,  district,  and  bankruptcy 
judgeships,  judges  at  all  three  levels 
are  facing  rapidly  increasing 


workloads.  No  new  Article  III 
judgeships  have  been  created  since 
1990,  and  the  number  of  bankruptcy 
judgeships  was  last  increased  in 
1992. 

The  Conference  will  ask  Congress 
to  create  12  permanent  and  five 
temporary  court  of  appeals  judge- 
ships. The  12  regional  courts  of 
appeals  handled  nearly  52,000  new 
cases  in  fiscal  year  1996,  a  new  all- 
time  high.  As  of  April  1,  25  of  the 
167  authorized  appellate  judgeships 
were  vacant.  The  Conference  also 
voted  to  ask  Congress  to  create  three 
new  district  court  judgeships,  in 
addition  to  the  33  judgeships 
approved  by  the  Conference  in 
September  1996.  There  currently  are 
70  district  court  vacancies  out  of  the 
647  authorized  judgeships.  In  FY  96, 
total  filings  in  U.S.  district  courts 
reached  the  highest  level  in  the  last 
10  years. 

At  its  meeting,  the  Conference 
approved  a  process  to  be  incorpo- 
rated into  its  routine  biennial 
surveys  of  district  court  judgeship 
needs  that  will  take  into  account  the 
possible  need  to  eliminate  Article  III 

See  Conference  on  page  2 
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Judicial  Vacancies 
and  Confirmations: 
Past  and  Future 


Last  month,  the  Senate  con- 
firmed Merrick  Garland  to  sit  on 
the  U.S.  Court  of  Appeals  for  the 
District  of  Columbia  and  Colleen 
Kollar-Kotelly  for  the  U.S.  District 
Court  for  the  District  of  Columbia. 
They  are  the  first  confirmations  of 
Article  III  judgeships  since  August 
1996,  during  the  2nd  session  of  the 
104th  Congress.  Garland  Is  the 
first  appellate  judge  confirmed 
since  January  2, 1996.  A  look  at 
recent  past  Congresses  shows  that 
while  an  average  of  54  judges  are 
appointed  per  session,  in  some 
sessions  the  total  number  of 
confirmations  per  session  has  been 
as  low  as  20  (2nd  session  of  the 
104th  Congress)  and  as  high  as  101 
(2nd  session  of  the  103d  Con- 
gress). 

In  the  102nd  Congress,  the 
number  of  vacancies  was  iniriallv 
high,  following  the  addition  of  1 1 
court  of  appeals  and  74  district 
court  judgeships  with  the  1990 
judgeship  bill,  P.L.  101-650.  By  the 
last  months  of  the  103rd  Congress, 
the  number  of  judicial  vacancies 
had  fallen  into  the  double  digits, 
where  they  have  remained. 

See  Confirmations  on  page  4 
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Judgeship  Bills  on  the  Dill 

Representatives  Henry  J.  Hyde 
(R-IL)  and  John  Conyers,  Jr.  (D-MI) 
have  introduced  H.R.  977,  a  bill  that 
will  make  five  temporary  district 
judgeships  permanent  and  extend 
the  time  limit  on  six  temporary 
judgeships.  The  1990  judgeship  bill, 
P.L  101-650,  fixed  expiration  dates 
for  certain  judgeships.  If  this  new 
legislation  is  not  enacted  some  of 
the  judgeships  will  be  lost.  In 
addition,  on  March  21,  Leonidas 
Ralph  Mecham,  Secretary  to  the 
Judicial  Conference,  transmitted  to 
Congress  the  Conference's  new 
request  for  the  creation  of  Article  ill 
judgeships. 
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judgeships  or  to  recommend  that 
vacancies  not  be  filled.  The  Confer- 
ence determined  that  as  a  matter  of 
policy  it  will  not  recommend 
elimination  of  judgeships  except  in 
circumstances  where  the  situation  in 
a  court  is  unlikely  in  the  foreseeable 
future  to  support  the  need  for  the 
current  number  of  judgeships.  It  is 
far  too  difficult  to  obtain  congres- 
sional approval  of  needed  judge- 
ships to  recommend  eliminating 
positions  that  may  be  necessary  in 
the  future,  if  not  the  present.  In 
identifying  courts  where  it  may  be 
appropriate  to  recommend  not 
filling  a  vacancy,  the  Conference  will 
model  the  approach  for  Article  III 
judgeships  on  that  currently  used 
for  bankruptcy  judgeships. 

The  Conference  also  voted  to 
transmit  to  Congress  proposed 
legislation  to  create  18  additional 
bankruptcy  judgeships.  In  1996 
bankruptcy  filings  for  the  first  time 
topped  1  million. 

In  other  action,  the  Conference: 

•      Approved  a  series  of  amend- 
ments to  the  U.S.  Courts  Design 


The  Executive  Committee  of  the  Judicial  Conference  met  with  the  Attorney  General  prior 
to  the  Conference's  March  meeting:  deft  to  right)  Chief  judge  Glenn  L.  Archer,  Jr.  (Fed. 
dr.),  Chief  Judge  Lloyd  D.  George.  (D.  Net:),  Judge  Clarence  A.  Brimmer  (D.  Wyo.), 
Chief  Judge  Henry  A.  Politz  (5th  dr.),  Deputy  Attorney  General  Jamie  S.  Gorelick, 
Attorney  General  Janet  Reno,  Judge  Wm.  Terrell  Hodges  (M.D.  Fla.j,  Chief  judge 
Richard  S.  Arnold  (8th  dr.),  Chief  Judge  Michael  M.  Mihm  (CD.  III.),  Leonidas  Ralph 
Mecham,  Director,  AOUSC.    (Photo  credit:  DOJ) 


Guide,  following  a  year  and  a 
half  of  review  by  private  sector 
architects,  engineers,  construc- 
tion contractors,  advisory 
groups  of  judges  and  court  staff, 
and  the  General  Services  Ad- 
ministration. Among  the  amend- 
ments is  a  provision  that  empha- 
sizes the  important  role  a 
project's  budget,  long-term 
durability,  and  maintenance 
costs  play  in  determining  the 
level  and  type  of  interior  fin- 
ishes in  new  courthouses  and  in 
renovations.  Another  provision 
encourages  the  use  of  and 
reaffirms  the  need  for  shared 
use  of  space  of  all  court  offices, 
such  as  conference  and  training 
rooms. 

As  a  cost-savinsrs  measure, 
strongly  encouraged  courts  to 
enter  into  shared  facilities 
arrangements  with  state  and 
local  governments,  or  other 
entities  to  reduce  space  rental 
and  costs. 


Adopted  a  policy  on  courtroom 
sharing  that  balances  the  essen- 
tial need  for  judges  to  have  an 
available  courtroom  to  fulfill 
their  responsibilities  with  the 
economic  reality  of  limited 
resources.  The  policy  provides 
for  one  courtroom  for  each 
active  district  court  judge.  In 
addition,  with  regard  to  senior 
judges  who  do  not  carry 
caseloads  requiring  substantial 
use  of  a  courtroom  and  to 
visiting  judges,  the  policy  sets 
forth  a  non-exclusive  list  of 
factors  for  circuit  judicial 
councils  to  consider  when 
determining  the  number  of 
courtrooms  needed  at  a  facility. 
Among  the  factors  to  be  consid- 
ered are  an  assessment  of 
workload  anticipated  to  be 
carried  by  a  senior  judge  and  the 
number  of  years  a  senior  judge 
is  likely  to  carry  such  a  caseload 
as  well  as  an  evaluation  of 
courtrooms  throughout  the 
district.  Courts  are  encouraged 
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to  provide  for  flexible  and 
varied  use  of  courtrooms. 

•     Received  an  update  on  judicial 
compensation.  Federal  judges' 
salaries  have  been  frozen  since 
1993.  Judge  Barefoot  Sanders, 
chair  of  the  Conference's  Judi- 
cial Branch  Committee,  reported 
that  Representatives  Henry  J. 
Hyde  (R-IL)  and  John  Conyers 
Jr.  (D-MI)  have  introduced  H.R. 
S75,  and  Senators  Orrin  Hatch, 
Patrick  Leahy,  and  others  have 
introduced  S.  394.  Both  bills 
contain  the  Conference-en- 
dorsed proposal  for  increasing 
judges'  pay.  Specifically,  the  bills 
provide  a  catch-up  pay  adjust- 
ment of  9.6  percent;  delinks 
judges'  pay  from  the  Executive 
Schedule  and  congressional  pav 
and  links  the  annual  pay  adjust- 
ment of  judges  to  changes  in  the 
rates  of  pay  of  the  General 
Schedule;  and  repeals  section 
140  of  P.L.  97-92,  which  pro- 
vides that  no  salary  increase  can 
be  given  to  judges  without 
specific  legislative  action. 

►     Received  a  briefing  on  the 
Judiciary's  fiscal  year  1998 
budget  request.  Judge  John  G. 
Heybum,  II,  chair  of  the 
Conference's  Budget  Commit- 
tee, reported  that  the  Judiciary  is 
requesting  the  smallest  funding 
increase  in  12  years.  Over  the 
last  three  years.  Congress  has 
increased  funding  for  U.S. 
attorneys,  the  FBI,  the  DEA,  and 
the  INS  by  an  average  of  52 
percent.  E>uring  the  same  time, 
the  Judiciary  received  a  29 
percent  increase.  Heybum 
testified  on  March  6  before  the 
House  Appropriations  Subcom- 
mittee on  Commerce,  Justice, 
State,  the  Judiciary,  and  Related 
Agencies.  The  Senate  Appro- 
priations subcommittee  was 
scheduled  to  conduct  its  hearing 
for  the  Judiciary  on  April  17. 


Conference  Honors  Chief  Judge  Arnold 


Chief  Judge  Richard  S.  Arnold  (8th  Cir.)  receives  the  Judicial 
Conference  resolution  from  Chief  Justice  William  H.  Rehnquist. 

The  Judicial  Conference,  at  its  March  meeting,  passed  a  resolu- 
tion recognizing  with  "appreciation,  respect  and  admiration."  Chief 
Judge  Richard  S.  Arnold  (8th  Cir.)  as  chair  of  the  Committee  on  the 
Budget  from  November  20,  1987.  to  December  31 ,  1996.  The 
resolution  read,  in  part,  "He  has  gained  the  confidence  and  respect 
of  those  with  whom  he  has  come  in  contact  in  ail  three  branches  of 
government.  We  pay  tribute  and  extend  our  deep  appreciation  for 
Chief  Judge  Arnold  for  his  unwavering  commitment  to  the  adminis- 
tration of  justice  and  service  to  the  federal  Judiciary."  Arnold,  in 
addition  to  serving  on  the  Budget  Committee,  also  served  on  the 
Ad  Hoc  Committee  on  Regulatory  Reform  Legislation  from  1981  to 
1984,  the  Subcommittee  on  Judicial  Improvements  from  1983  to 
1987,  and  he  is  currently  a  member  of  the  Executive  Committee. 


Approved  the  following  names 
for  presentation  to  the  President 
for  appointment,  subject  to  the 
advice  and  consent  of  the 
Senate,  to  fill  two  vacancies  on 
the  U.S.  Sentencing  Commis- 
sion: for  reappointment.  Judge 
A.  David  Mazzone  (D.  Mass.); 
and  for  reappointment  to 
succeed  Judge  Julie  Cannes 
(X.D.  Ga.),  who  does  not  seek 
reappointment,  Judge  Diana  E. 
Murphy  (8th  Cir.)  and  Judge 
Donald  E.  O'Brien  (X.D.  Iowa). 

Authorized  the  Committee  on 
Criminal  Law,  in  consultation 


with  the  Federal-State  Jurisdic- 
tion Committee  and  the  chair  of 
the  Executive  Committee,  to 
maintain  contact  with  Congress 
as  it  deliberates  enactment  of  a 
victims'  rights  constitutional 
amendment  to  inform  how  it 
may  impact  the  administration 
and  costs  of  operating  the 
federal  courts.  The  Judicial 
Conference  takes  no  position  on 
the  amendment  because  the 
enactment  of  a  constitutional 
amendment  to  protect  crime 
victims  is  a  legislative  decision.  £, 
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Confirmations  continued  from  page  1 

However,  vacancies  as  of  April  1, 
1997,  stood  at  97,  and  it  appears 
likely  that  vacancies  will  top  100  in 
the  near  future.  The  97  empty  seats 
have  been  vacant  for  an  average  of 
15  months,  with  some  in  existence 
for  as  many  as  76  months.  Twenty- 
three  of  the  vacancies  fall  into  the 
judicial  emergency  category,  having 
been  vacant  for  18  months  or  longer. 
It  is  projected  that  if  no  vacancies 
are  filled  and  all  eligible  Article  III 
judges  take  senior  status,  there  will 
be  approximately  275  vacancies  at 
the  appellate  and  district  court 
levels  bv  the  vear  2001,  leaving;  over 
one-third  of  the  federal  judgeships 
empty. 

The  pace  at  which  the  Executive 
Branch  is  submitting  judicial  nomi- 
nees has  slowed.  As  of  April  4, 1997, 
there  were  no  nominees  for  73 
percent  of  the  existing  judicial 
vacancies.  It  currently  takes  an 
average  of  618  days  to  nominate  a 
judge  once  a  vacancy  occurs.  During 
the  Clinton  presidency,  the  Senate 
has  taken  an  average  of  91  days 
from  the  time  of  nomination  to 
confirm  a  nominee.  £. 
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Legislation  Signed 
on  Victim  Allocution 


The  Victim  Allocution  Clarifica- 
tion Act  of  1997,  P.L.  105-6,  was 
signed  into  law  by  the  President  on 
March  19.  The  law  prohibits  a  U.S. 
district  court  from  ordering  any 
victim  of  an  offense  excluded  from 
the  trial  of  a  defendant  accused  of 
that  offense  because  the  victim  may, 
during  the  sentencing  hearing,  make 
a  statement  or  present  any  informa- 
tion as  to  the  effect  of  the  offense  on 
the  victim  and  the  victim's  family. 
The  law  specifically  applies  to  all 
cases  pending  at  the  time  of  enact- 


ment. The  bill  passed  the  House  in  a 
418  to  9  vote  and  in  the  Senate  by 
unanimous  consent. 

Representative  Bill  McCollum  (R- 
FL),  the  chief  sponsor  of  the  legisla- 
tion, called  the  bill,  "an  important 
clarification  of  the  rights  that  victims 
have  in  federal  criminal  trials." 
However,  Representative  Robert  C. 
Scott  (D-VA)  argued  that  the  bill 
"violates  the  constitutional  frame- 
work of  separation  of  powers  and  it 
is  undue  retroactive  interference 
with  a  ruling  in  a  pending  criminal 
case.  It  is  an  obvious  attempt  to 
obtain  legislatively  a  ruling  in  the 
Oklahoma  bombing  case  different 
from  the  one  already  entered  into  by 
a  federal  judge  according  to  the  law 
and  according  to  the  facts  in  the 


particular  case  and  twice  sustained 
on  appellate  review." 

This  is  not  the  first  time  Congress 
has  passed  legislation  concerning 
the  Oklahoma  City  trial.  Section  235 
of  the  Antiterrorism  and  Effective 
Death  Penalty  Act  of  1996,  P.L.  104- 
132,  requires  trial  courts  to  order 
closed  circuit  televising  of  proceed- 
ings to  permit  victims  of  crime  to 
watch  criminal  trial  proceedings  in 
cases  where  the  venue  of  the  trial  is 
changed  (1)  out  of  the  state  in  which 
the  case  was  initiallv  brought;  and 
(2)  more  than  350  miles  from  the 
location  in  which  those  proceedings 
originally  would  have  taken  place. 
The  legislation  was  introduced  after 
the  Oklahoma  City  trial  was  moved 
to  Denver,  Colorado.  £v. 
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DOJ  increases 
Reflected  in  Judiciary 
Workload 


The  Department  of  Justice  (DOJ) 
released  statistics  last  month  show- 
ing a  4  percent  increase  in  criminal 
cases  filed  by  U.S.  attorneys'  offices 
in  fiscal  year  1996,  and  a  6  percent 
increase  in  civil  cases  when  com- 
pared to  FY95.  An  increase  in  the 
work  product  of  the  DOJ  directly 
impacts  the  workload  of  the  federal 
courts,  and,  as  an  illustration, 
during  the  same  period  the  caseload 
in  the  federal  district  courts  rose  8 
percent.  (The  Judiciary's  civil 
caseload  includes  cases  not  involv- 
ing the  United  States.  This  accounts 
for  the  difference  in  percentage 
caseload  increase  between  DOJ  and 
the  Judiciary.) 

In  its  fiscal  vear  1998  budget 
presentation,  DOJ  requested  a  5.1 
percent  increase  in  U.S.  attorney 
positions  to  "enhance  its  fight 
against  youth  violence,  illicit  drugs, 
terrorism,  and  illegal  immigration/' 
In  addition,  there  is  a  3.9  percent 
increase — 873  positions — requested 
for  DEA,  FBI,  and  border  patrol 
agents.  DOJ  is  requesting  $19  billion 
in  funding,  a  4.9  percent  increase. 
Over  the  last  three  years,  Congress 
has  increased  funding  for  DOJ 
agencies  an  average  of  52  percent. 
Daring  the  same  time,  the  Judiciary 
received  a  29  percent  increase. 

At  House  appropriations  sub- 
committee hearings  last  month, 
Judge  John  G.  Heybum  II,  (W.D. 
Ky.)  chair  of  the  Judicial  Conference 
Committee  on  the  Budget,  empha- 
sized the  link  between  law  enforce- 
ment efforts  and  the  Judiciary's 
workload.  "One  of  the  ways  in 
which  we  are  unique  is  that  we  do 
not  control  our  workload;  it  is 
determined  by  the  Constitution  and 
statutes,"  Heybum  testified.  "The 
workload  is  driven  bv  the  laws 
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The  number  of  assistant  U.S.  attorneys  rose  from  3.006  in  1987  to  4  476  in  1992 
In  1997  there  are  4703  assistant  U.S.  attorneys. 


enacted  by  Congress,  the  citizens  of 
our  country  who  come  to  us  to 
resolve  their  disputes  and  financial 
problems,  and  to  a  great  extent  the 
prosecutorial  policies  of,  and 
resources  provided  to,  the  Depart- 
ment of  Justice." 

If  the  past  is  an  accurate  indica- 
tor, with  the  addition  of  assistant 
U.S.  attorneys,  caseloads  in  federal 
courts  could  be  expected  to  show  a 
comparable  growth. 

As  an  example,  in  FY96,  irnmisra- 
tion  case  filings  in  U.S.  district 
courts  rose  40  percent,  due  in  large 
part  to  an  interagency  program, 
Operation  Gatekeeper,  to  prevent 
and  deter  illegal  entry  across  the 
border  between  the  U.S.  and 
Mexico.  For  1998,  DOJ  is  requesting 
a  13  percent  increase  in  its  budget  to 
support  stepped-up  federal  law 
enforcement  activities  alons  the 
Southwest  border,  increased  remov- 
als of  criminal  aliens  and  enhanced 
enforcement  against  employers  who 
hire  illegal  aliens.  DOJ  is  also 
requesting  500  new  border  patrol 
agents.  With  these  resources,  it  is 
reasonable  to  expect  the  immigra- 


tion caseload  in  the  federal  courts 
will  continue  to  stow. 

DOJ  also  has  requested  a  4.2 
percent  increase  in  funding  and  168 
new  DEA  agents  to  identify,  investi- 
gate, and  prosecute  major  drug 
trafficking  organizations  along  the 
Southwest  border,  to  attack  meth- 
amphetamine  abuse,  and  to  target 
heroin  trafficking  within  the  U.S. 
Thirty-seven  assistant  U.S.  attorneys 
were  requested  to  investigate 
international  and  multi-jurisdic- 
tional  drug  trafficking  organizations 
and  coordinate  attacks  against 
international  drug  organizations. 
Drug  cases  have  a  heavy,  and 
disproportionate,  impact  on  the 
federal  courts.  In  FY96,  drug,  case 
filings  in  district  courts  increased  5 
percent  and  the  number  of  defen- 
dants charged  with  drug  offenses 
rose  4  percent  to  create  a  defendant- 
to-case  ratio  for  drug  offenses  of  2:1, 
the  highest  for  all  offenses.  With 
additional  DOJ  manpower  concen- 
trating on  drug  crimes,  the  caseload 
can  be  expected  to  continue  to 
increase  in  federal  courts.  5^ 
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1997  Director's  Awards  Honor  Federal  Court  Employees 
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A  clerk  of  court  is  honored  for 
her  outstanding  achievements  in 
improving  the  administration  of  the 
federal  judiciary  and  three  clerks  of 
court  and  two  chief  probation 
officers  are  honored  for  their  long- 
term  contributions  to  managerial 
effectiveness  and  improved  admin- 
istration within  the  federal  Judi- 
ciary. 

Mary  Weibel,  clerk  of  court  for  the 
U.S.  Bankruptcy  Court  for  the 
Southern  District  of  Iowa,  is  the 
recipient  of  the  1997  Director's 
Award  for  Administrative  Excel- 
lence. This  award,  presented  by  the 
Director  of  the  Administrative 
Office,  honors  federal  Judiciary 
employees  who  promote  administra- 
tive innovation  within  the  federal 
court  system. 

Cathy  A.  Catterson,  clerk  of  court  for 
the  U.S.  Court  of  Appeals  for  the 
Ninth  Circuit;  Karen  Eddy,  clerk  of 
court  for  the  U.S.  Bankruptcy  Court 
for  the  Southern  District  of  Florida; 
the  late  Carol  C.  Fitzgerald,  former 
clerk  of  court  for  the  U.S.  District 
Court  for  the  District  of  Nevada; 
Richard  A.  Houck,  Jr.,  chief  U.S. 
probation  officer  for  the  District  of 
Columbia;  and  Barry  Polsky,  chief 
U.S.  probation  officer  for  the  Eastern 
District  of  Pennsylvania  are  recipi- 
ents of  the  1997  Director's  Award 
for  Outstanding  Leadership.  The 
award  is  given  by  the  Director  of  the 
Administrative  Office  to  judiciary 
managers  who  have  made  outstand- 
ing sustained  contributions  to 
increase  program  effectiveness  and/ 
or  to  reduce  costs  in  administration. 

In  announcing  this  year's  award 
recipients,  AO  Director  Leonidas 
Ralph  Mecham  praised  their  com- 
mitment to  bettering  the  federal 
court  system,  saying,  "The  dedica- 
tion of  those  honored  by  these 
awards  is  superior  and  has  resulted 
in  increased  efficiency  and  effective- 
ness in  the  courts  and,  in  turn,  better 
services  to  the  public."  This  vear's 


Cathy  A.  Catterson 


Karat  Eddy 


Richard  A.  Houck,  Jr. 


Barry  Poisky 


award  recipients  were  selected  by 
Judge  H.  Robert  Mayer  (Fed.  C 
Judge  Royce  C  Lamberth  (D.  D.C) 
and  Assistant  Director  for  the  AO 
Office  of  Human  Resources  and 
Statistics,  Myra  Howze  Shipiett. 

•  Mary  M.  Weibel  receives  the 
Director's  Award  for  Administra- 
tive Excellence  in  honor  of  her 
outstanding  achievements  as  clerk 
of  court  in  the  U.S.  Bankruptcy 
Court  for  the  Southern  District  of 
Iowa.  She  is  credited  with  leading 
the  automation  efforts  in  the  court, 
and  developing  faster,  more  efficient 
ways  to  run  court  operations. 
Wiebel's  vision  helped  to  create  the 
foundation  for  a  new  national 
bankruptcy  docketing  program  that 
can  be  used  to  improve  efficiency  in 
courts  nationwide. 

•  Cathy  A.  Catterson,  clerk  of  court 
for  the  Ninth  Circuit,  has  been  an 
innovative  and  effective  administra- 
tor. During  the  past  12  years,  she 
implemented  procedures  to  enhance 
the  courts'  ability  to  effectively 
handle  an  ever-increasing  caseload 
and  led  the  way  for  her  court  to  be 
the  first  federal  appellate  court  to 
adopt  an  automated  docketing 
system,  which  resulted  in  cost 
savings  and  increased  operational 
efficiency.  In  addition  to  serving  on 
a  number  of  federal  court  advisorv 
groups,  Catterson  has  been  con- 
sulted bv  the  governments  of  India 
and  Israel  for  assistance  in  revamp- 
ing administrative  procedures  in 
their  courts. 

•  Karen  Eddy,  clerk  of  court  for  the 
U.S.  Bankruptcy  Court  for  the 
Southern  District  of  Florida,  is 
recognized  for  the  long-term  contri- 
butions she  has  made  to  increase 
managerial  effectiveness  and 
develop  improvements  in  the 
administration  of  the  federal  Judi- 
ciary. Eddy  has  actively  supported 
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Carol  C.  Fitzgerald 


and  worked  on  many  initiatives  to 
continue  the  Judiciary's  growth  in 
the  automation  field.  She  chaired  the 
group  that  made  the  Bankruptq' 
Xoticing  Center  a  success,  saving 
the  Judiciary  millions  of  dollars  in 
postage. 

•  Carol  C  Fitzgerald,  former  clerk 
of  court  for  the  District  of  Xevada, 
is  honored  posthumously  for  her 
long-term  contributions  to  the 
federal  Judiciary.  She  began  her 
court  career  in  1965  as  a  deputy 
clerk  and  was  named  clerk  of  court 


Mary  Weibel 


in  1976.  For  the  next  19  years, 
Fitzgerald  oversaw  court  operations 
in  the  District  of  Nevada,  and 
earned  the  respect  and  admiration 
of  her  colleagues  both  in  her  court 
and  in  courts  across  the  country. 

•  Richard  A.  Houck,  Jr.,  began  his 
service  as  the  chief  U.S.  probation 
officer  for  the  District  of  Columbia 
in  1994,  and  receives  the  Director's 
Award  in  recognition  of  his  contri- 
butions to  increasing  program 
effectiveness  in  several  areas  and 
reducing  various  costs  in  the  admin- 


istration of  justice.  Houck  led  the 
efforts  to  standardize  office  automa- 
tion for  greater  efficiency;  initiated 
the  Tri-District  Probation  and 
Pretrial  Sendees  Conferences  to 
enhance  communication  and  im- 
prove court  service  in  Maryland, 
Virginia,  and  the  District  of  Colum- 
bia; and  focused  significant  efforts 
on  improving  the  level  of  excellence 
of  service  to  the  court  as  well  as  the 
quality  of  presentence  and  supervi- 
sion reports  provided  to  the  bench. 

•  Barry  Polsky,  chief  probation 
officer  in  the  Eastern  District  of 
Pennsylvania,  has  been  involved  for 
the  past  six  years  in  improving  the 
financial  management  of  the  federal 
Judiciary  and  is  being  honored  for 
his  efforts.  He  has  represented  the 
courts  and  assisted  in  the  implemen- 
tation of  key  changes  under  the 
decentralized  budget  program  for 
the  federal  courts.  Most  recentlv, 
Polsky  has  been  working  as  a 
member  of  a  task  force  charged  with 
enhancing  the  budget  decentraliza- 
tion process.  £^ 


Chief  Judge  Sear 
Honored  by  Government 
of  Panama 

The  Ambassador  of  Panama  to 
the  United  States,  Eduardo  Morgan, 
presented  his  country's  National 
Commendation  of  the  Order  Vasco 
Nunez  de  Balboa  to  Chief  Judge 
Morey  L.  Sear  (E.  D.  La.)  in  ceremo- 
nies at  the  Embassy  of  Panama  in 
Washington  last  month.  This  is  the 
highest  civilian  honor  given  by  the 
government  of  Panama. 

Between  1978  and  1982,  Sear  was 
the  last  presiding  judge  for  the  U.S. 
District  Court  for  the  District  of  the 
Canal  Zone,  while  sitting  on  the 

See  Panama  on  page  8 


Ambassador  of  Panama  to  the  United  States,  Eduardo  Morgan,  presents  Chief  Judge 
Morey  L.  Sear  with  the  order  Vasco  Nunez  dc  Balboa. 
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JUDICIAL   MILESTONES 

Appointed:  Charles  B.  Day,  as  U.S. 

Northern  District  of  California, 

Magistrate  Judge,  U.S.  District 

March  14. 

Court  for  the  District  of  Maryland, 
February  18. 

Senior  Status:  Judge  Alan  H. 
Nevas,  U.S.  District  Court  for  the 

Appointed:  Jennie  D.  Latta,  as  U.S. 

District  of  Connecticut,  March  27. 

Bankruptcy  judge,  U.S.  Bankruptcy 
Court  for  the  Western  District  of 
Tennessee,  March  6. 

Retired:  Magistrate  Judge  F.  Steele 
Langford,  U.S.  District  Court  for 
the  Northern  District  of  California, 

Elevated:  Judge  Dudley  H.  Bowen 

February  28. 

Jr.,  to  Chief  Judge,  U.S.  District 
Court  for  the  Southern  District  of 
Georgia,  succeeding  Chief  Judge  B. 
Avant  Edenfield,  March  28. 

Deceased:  Senior  Judge  John  R. 
Bartels,  U.S.  District  Court  for  the 
Eastern  District  of  New  York, 
February  13. 

Elevated:  Judge  Joseph  J.  Faman, 

Jr.,  to  Chief  Judge,  U.S.  District 
Court  for  the  District  of  Delaware, 
succeeding  Chief  Judge  Joseph 
Longobardi,  July  1 . 

Elevated:  Bankruptcy  Judge 
Geraldine  Mund,  to  Chief  Bank- 
ruptcy judge,  U.S.  Bankruptcy 
Court  for  the  Central  District  of 
California,  succeeding  Chief 
Bankruptcy  Judge  Calvin  K. 
Ashland,  January  1. 

Senior  Status:  Judge  Eugene  F. 

Lynch,  U.S.  District  Court  for  the 


Deceased:  Senior  judge  Oren 

Harris,  U.S.  District  Court  for  the 
Western  District  of  Arkansas, 
February  5. 

Deceased:  Senior  Judge  Charles  R. 

Richey,  U.S.  District  Court  for  the 
District  of  Columbia,  March  19. 

Deceased:  Magistrate  judge  John 
C.  Manna,  U.S.  District  Court  for 
the  District  of  New  jersey, 

February  26. 
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Panama  continued  from  page  7 

bench  in  the  Eastern  District  of  Loui- 
siana. At  that  time,  the  Fifth  Circuit 
had  appellate  jurisdiction  over  the 
district  court  in  the  Canal  Zone,  and 
provided  district  judges  from  tne 
circuit  to  conduct  the  court's  affairs. 
When  the  Panama  Canal  Treaty  was 
signed,  the  court  retained  jurisdic- 
tion of  any  civil  cases  already  Insti- 
tuted and  pending.  Sear  was  respon- 
sible for  liquidating  some  800  civil 
cases  and  92  criminal  cases  during  a 
transition  period  of  30  months.  Sear 
also  worked  for  the  adoption  of  a 
maritime  code  for  the  Republic  of 
Panama.  The  award  honors  "the 


monumental  task  you  were  able  to 
direct  and  accomplish  in  assuring 
strict  compliance  to  all  mandates  of 
the  Torrijos-Carter  treaties,  deliver- 
ing a  smooth  and  orderly  transition 
of  all  judicial  concerns  between  the 
two  nations. . . .  Through  a  high  de- 
gree of  personal  dedication  and 
professional  commitment,  you  were 
able  to  clear  a  hopelessly  back- 
logged  civil  docket,  along  with  the 
criminal  and  maritime  dockets.  This 
achievement  was  accomplished 
with  precise  order,  during  the  allot- 
ted time  and  within  the  policies 
mandated  by  law  for  this  opera- 
tion." 


JUDICIAL  BOXSCORE 

As  of  March  1,1997 

Courts  of  Appeals 
Vacancies 

Nominees 


District  Courts 


25 


Vacancies 

70 

Nominees 

18 

Court  of  International  Trade 

Vacancies 

2 

Nominees 

0 

Courts  with 

"Judicial  Emergencies" 

23 
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Courts  Coping  with  Record  Bankruptcy  Filings 


Bankruptcy-  filings  have  doubled 
in  the  last  decade,  increasing  the 
pressure  on  bankruptcy  courts 
across  the  country  to  improve  the 
speed  with  which  they  handle  cases. 
Courts  have  responded  by  automat- 
ing manual  jobs,  cross-training  staff, 
borrowing  ideas  from  other  courts, 
and  using  bankruptcy  case-process- 
ing measures  to  judge  their  progress. 
In  fact,  the  1995  national  statistics 
showed  improvement  for  the  second 
straight  year  on  every  one  of  17 
bankruptcy  case-processing  mea- 
sures. 

For  instance,  the  time  it  takes  to 
dispose  of  a  routine,  no-asset 
chapter  7  bankruptcy  case  has 
dropped  by  over  a  month.  The 
proportion  of  older  chapter  7  cases 
pending  has  been  reduced  by  more 
than  half,  while  the  proportion  of 
older  chapter  11  cases  and  adver- 
sary proceedings  pending  are  each 
down  by  more  than  one-third.  These 
improvements  are  all  the  more 
remarkable  coming  at  a  time  when 
budget  constraints  have  reduced 
staffing  levels  in  the  bankruptcy- 
courts,  while  bankruptcy  filings  are 
at  an  all-time  high,  having  topped 
one  million  in  fiscal  year  1996  for  the 
first  time  ever. 

Since  1991,  the  Bankruptcy  Judges 
Division  of  the  Administrative 
Office  annually  has  provided 
bankruptcy  courts  with  statistical 
tables  and  graphs  measuring,  from 
filing  to  disposition,  the  speed  at 
which  bankruptcy  cases  of  different 
types  were  processed  in  each 
district.  A  committee  of  judges, 
clerks,  and  AO  staff  developed  the 
17  case-processing  measures  based 
on  data  reported  to  the  AO.  Until 
then,  bankruptcy  clerks  had  little 
with  which  to  compare  their  courts' 
activity  or  to  see  how  different  types 
of  cases  were  moving  through  their 
courts.  The  bankruptcy  case-pro- 
cessing measures  are  independent  of 


court  size  and  reflect  percentages, 
averages,  and  medians  rather  than 
absolute  numbers,  so  individual 
bankruptcy  courts  can  compare 
case-processing  speed  with  courts 
nationwide.  They  were  designed  to 
be  as  user-friendly  as  possible.  With 
the  case-processing  measures, 
bankruptcy  judges  and  clerks  now 
have  an  objective  measure  of  one 
aspect  of  performance — their  case- 
processing  speed. 


The  case-processing  measures 
reports  are  a  management  tool 
developed  to  alert  judges  and  clerks 
to  the  types  of  cases  that  are  causing 
bottlenecks,  or  to  the  consequences 
of  administrative  and  judicial  case- 
processing  techniques.  But  actual 
improvement  results  from  greater 
system  efficiency,  more  automation, 
and  better  case  management,  office 
management,  and  resource  alloca- 
tion. Said  Peggy  Carroll,  bankruptcy 
clerk  in  the  District  of  Arkansas, 
"The  fact  is  that  we  have  the  tools 
we  need  to  do  the  work:  the  corn- 


Median  Disposition  Time  for  Chapter  7  Cases 
1987-1995 
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Chapter  7  cases  are  moving  from  filing 
to  disposition  faster  than  ever  before. 


80  Percent  of  Districts  Faster  Than 


20  Percent  of  Districts  Faster  than 
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According  to  Jon  Ceretto,  bank- 
ruptcy clerk  for  the  Central  District 
of  California,  "The  measures  are 
indicators,  not  a  reason  to  do  better. 
We  wanted  to  improve,  and  the 
statistics  showed  us  the  issues  we 
needed  to  tackle.  Then  we,  like  a  lot 
of  other  courts,  borrowed  ideas, 
software,  and  systems  from  more 
successful  courts.  In  the  process, 
everyone  improved."  Their  efforts 
are  paying  off.  The  Central  District 
of  California,  which  handles  nearly  9 
percent  of  the  nation's  bankruptcy 
filings,  recently  was  recognized  for 
its  improvement  in  1 995  on  every 
bankruptcy  case-processing  measure. 


puters,  the  cross-training  in  the 
office,  the  support  of  our  judges, 
and,  most  of  all,  staff  interest  and 
pride  in  their  work.  When  filings 
increase  and  life  gets  hectic,  team- 
work does  the  job." 

Timely  case-processing  means 
debtors  emerge  from  bankruptcy- 
faster,  often  with  lower  professional 
fees  and  faster  payment  of  creditors. 
Timely  case-processing  also  reduces 
the  additional  demands  a  backlog;  of 
cases  makes  on  clerks  and  judges, 
who  are  then  better  positioned  to 
deal  with  dramatically  increasing 
case  filings.  ^^ 


April  '997 


Defender  Services 
Faces  Challenges 


Judge  Emmett  R.  Cox  (11  th  Cir.)  was  a 
district  court  judge  in  the  Southern 
District  of  Alabama  before  being 
elevated  to  the  Eleventh  Circuit  in  1988. 
He  is  chair  of  the  Judicial  Conference 
Defender  Services  Committee. 


Q.  Can  you  tell  us  about  the 
•  genesis  of  defender  ser- 
vices? Why  does  the  federal  govern- 
ment provide  counsel  to  defen- 
dants? 

A.  The  defender  services 
•  program  oversees  the 
provision  and  payment  of  counsel  in 
criminal  proceedings  in  the  federal 
courts  for  people  who  cannot  afford 
to  hire  their  own  attorney.  Counsel 
is  provided  because  the  Sixth 
Amendment  to  the  Constitution 
entities  a  defendant  to  the  effective 
assistance  of  counsel  in  criminal 
proceedings.  A  defendant  who  is 
unable  to  afford  a  lawyer  must  be 
provided  one  at  government  ex- 
pense. Statistically  speaking,  in  85 
percent,  more  or  less,  of  the  criminal 
cases  in  federal  courts,  a  defendant 
will  be  unable  at  some  point  to  pay 
his  or  her  own  lawyer  and  an 
attorney  will  have  to  be  appointed 
and  paid  at  government  expense,  in 
addition,  acts  of  Congress  allow  and 
provide  for  the  appointment  and 
payment  of  counsel  in  some  cases 
where  state  and  federal  inmates  are 
challenging  their  convictions  in  post- 
conviction proceedings  as  being 
contrary  to  the  Constitution  or  laws 
of  the  United  States. 


INTERVIEW 


judicial  Conference  Defender 
Services  Committee? 


A 


,   We  have  so  many  that  we 
•  have  to  devote  some  time  to 
prioritizing  the  issues  that  need  to 
be  addressed.  In  mv  view,  the 
biggest  challenges  facing  our  com- 
mittee today  are  in  the  death  penalty 
area,  where  we  face  two  big  chal- 
lenges. The  first  challenge  is  doing 
what  we  can  to  assure  the  availabil- 
ity of  qualified  counsel  in  these 
cases.  The  Anti-Terrorism  and 
Effective  Death  Penalty  Act  of  1996 
imposed  for  the  first  time  statutes  of 
limitations  that  require  the  filing  of 
federal  court  challenges  to  state 
court  convictions  within  certain 
limited  time  periods.  As  a  result,  a 
large  number  of  these  cases  will  be 
filed  this  year.  There  are  a  number 
of  death-sentenced  inmates  around 


the  cost  of  providing  counsel  in 
these  cases  is  going  to  climb,  despite 
our  best  efforts.  Without  our  best 
efforts,  these  costs  could  overwhelm 
the  appropriation  for  this  program. 
We  have  a  number  of  initiatives 
underway  to  try  to  help  judges 
control  costs  and  manage  both  the 
federal  death  penalty  prosecutions 
and  the  proceedings  in  the  federal 
courts  challenging  state  court 
convictions  and  death  sentences. 
However,  all  of  these  cases  are 
complex  and  important  matters  that 
require  a  lot  of  lawyer  time  and  a  lot 
of  expense  to  handle  properly.  At 
the  same  time,  this  program,  like 
other  programs,  must  operate  on  a 
budget. 

Another  issue  that  our  committee 
has  to  face  is  trying  to  assure  the 
availability  of  qualified  counsel  in 
non-death  penalty  cases,  given  that 
the  hourly  rates  of  pay  for  ap- 
pointed lawyers  are  being  eroded  by 
inflation. 


:       ■ 


"As  Congress  continues  to  expand  federal  criminal  jurisdic- 
tion, which  it  is  now  considering  doing  in  the  juvenile  crime 
area,  the  demands  on  the  defender  services  program  and  its  re- 
sources will  also  change.  " 


Q 


What  are  some  of  the  issues 
presently  confronting  the 


the  country  who  do  not  have 
lawvers,  and  identifying  lawyers — a 
sufficient  number  of  lawyers,  at  one 
time,  who  are  qualified  to  handle 
these  cases — is  a  significant  prob- 
lem. Our  committee  is  involved  not 
only  in  efforts  to  assist  courts  in 
finding  these  lawyers  but  also  in 
training  these  lawyers  to  handle  the 
cases. 

The  other  challenge  we  face  in  the 
death  penalty  area  is  controlling 
costs.  Federal  prosecutions  where 
the  death  penalty  is  sought  is  a 
relatively  new  phenomenon  in  the 
federal  courts,  but  the  number  of 
these  cases  is  increasing.  At  the 
same  time,  the  death  row  population 
in  the  states  is  growing.  This  means 


Q,  Last  year,  panel  attorneys 
•  finally  received  a  $5  per 
hour  increase  in  compensation. 
What  issues  were  involved  in 
granting  this  increase  and  is  it 
adequate? 


A 


.  The  Judicial  Conference 
•  sought  this  S5  dollar  in- 


crease last  year  as  part  of  an  overall 
plan  to  reach  a  national  uniform  rate 
of  $75  per  hour  across  the  board  by 
the  year  2000.  In  1986,  authority  was 
given  to  increase  this  rate  to  $75  in 
16  high  cost  districts,  and,  in  1996, 
rates  were  increased  to  $45  out  of 
court  and  $65  for  in-court  work. 
Except  for  those  16  high  cost  dis- 
tricts, however,  there  was  no  general 


increase  between  19S4  and  1996. 
Congress  frustrated  the  strategy  of  a 
rate  increase  over  a  number  of  years 
when  it  refused  to  fund  a  $5  increase 
in  FY97.  Despite  this  setback,  the 
Judiciary  is  again  seeking  a  $5 
increase  in  FY9S. 

The  S5  increase  last  year  does  not 
solve  the  problem.  In  the  opinion  of 
the  committee  and  the  Conference,  it 
is  not  adequate.  We  on  the  commit- 
tee are  convinced  that  the  quality  of 
representation  is  declining  because 
the  hourly  rate  of  compensation  has 
been  severely  eroded  by  inflation 
through  the  years.  In  some  areas, 
$45  an  hour  barely  covers  overhead 
costs  for  lawyers.  We're  finding  that 
there  are  fewer  well-qualified 
lawyers  who  are  willing  to  accept 
appointments  in  these  cases,  al- 
though we  have  no  scientific  way  of 
measuring  the  quality  of  representa- 
tion. We  rely  on  what  I  would  term 
anecdotal  evidence,  on  what  lawyers 
and  judges  tell  us  about  what  is 
happening  in  the  program.  We  now 
are  working  on  how  to  go  about 
studying  the  quality  of  representa- 
tion by  panel  attorneys  in  the  federal 
courts. 


Q.  You  chaired  a  special 
•  subcommittee  on  the  death 
penalty  representation  program. 
Subsequently,  the  subcommittee's 
report  was  approved  by  the  Judicial 
Conference.  Can  you  tell  us  about 
your  subcommittee's  findings? 

A#  We  made  a  number  of 
•  findings.  The  principal 
finding  was  that  an  institutional 
defender,  like  what  used  to  be  called 
a  death  penalty  resource  center  and 
was  later  called  a  post-conviction 
defender  organization,  provided  the 
best  representation  at  the  lowest  cost 
in  capital  habeas  cases,  the  proceed- 
ings in  the  federal  courts  challenging 
state  court  death  sentences.  We 
thought,  though,  that  these  organi- 
zations ought  to  move  away  from 


Judge  Emmett  R.  Cox 


providing  a  great  deal  of  help  to 
private  lawyers  who  were  unfamil- 
iar with  death  penalty  litigation. 
Instead,  we  thought  that  the  organi- 
zations should  represent  the  inmates 
themselves,  and  eliminate  the  need 
for  the  involvement  of  inexperi- 
enced private  lawyers.  Of  course 
they  could  still  provide  some 
assistance  to  private  attorneys  as 
necessary.  Before  the  ink  was  dry  on 
this  report,  however,  Congress  de- 
funded  these  defender  organiza- 
tions, which  was  its  prerogative. 
That,  however,  required  the  courts 
to  look  for  some  other  way  to 
provide  counsel.  The  Defender 
Sen-ices  Committee  is  trying  to  help 
courts  to  do  this. 

The  subcommittee  also  studied 
and  made  some  recommendations 
on  what  could  be  done  to  reduce 
costs  when  private  lawyers  are 
appointed.  We  encouraged  judges  to 
develop  case  budgets.  We  suggested 
that  the  judge  sit  down  with  the 
inmate's  lawyer  and  try  to  develop  a 
budget  for  the  legal  and  other 
services  that  would  be  required. 
With  that  approach,  neither  the 
court  nor  counsel  would  be  sur- 
prised at  the  end  of  the  case  when 
the  bill  for  fees  and  expenses  came 
in.  Another  recommendation  was 


that  the  courts  handling  these  cases 
adopt  case  management  techniques 
used  in  complex  civil  cases  in  an 
effort  to  better  manage  the  case  and 
control  costs. 

I  think  there  is  a  consensus  within 
the  federal  Judiciary  that  the  best 
way  to  provide  representation  in 
capital  habeas  corpus  cases,  both 
from  the  standpoint  of  the  quality  of 
the  representation  afforded  and  the 
costs,  is  through  an  institutional 
defender;  that  is,  a  defender  organi- 
zation as  distinguished  from  a 
private  lawyer.  Congress  does  not 
agree  with  that.  It  is  an  issue.  We 
still  need  to  address  how  best  to 
serve  the  dual  purpose  of  providing 
good  representation  and  providing 
it  at  a  reasonable  cost.  I  would  like 
to  see  Congress  study  the  matter, 
with  the  hope  that  it  would  come  to 
the  same  conclusion  that  the  federal 
Judiciary  has. 


Q 


#  What  do  you  see  for  the 

•  future  of  defender  services? 


A.   Part  of  the  problem  is  that 
•  we  have  a  moving  target. 
Our  committee  has  studied  at  some 
length  what  ought  to  be  done  in  the 
death  penalty  representation  area, 
but,  as  1  say,  the  conclusions  were 
rejected  by  Congress.  Now  we're 
studying  the  matter  with  the  view  of 
seeing  what  we  can  do  under  the 
present  state  of  the  law.  Perhaps  we 
will  come  up  with  some  good  ideas. 
I  hope  so.  But  new  problems  con- 
stantly arise.  Five  years  ago,  the 
implementation  of  sentencing 
guidelines  transformed  federal 
criminal  practice.  In  the  death 
penalty  area,  capital  prosecutions,  as 
opposed  to  capital  habeas,  have 
emerged  as  strong  competition  for 
domination  of  defense  resources.  As 
Congress  continues  to  expand 
federal  criminal  jurisdiction,  which 
it  is  now  considering  doing  in  the 
juvenile  crime  area,  the  demands  on 
the  defender  services  program  and 
its  resources  will  also  change.  &- 


11 


nek    m  April 


JUDICIAL  CONFERENCE  OF  THE  UNITED  STATES,  March  11, 1997 


Seated:  (I  to  R)  Chief  judge  Juan  R.  Torruella  (1st  dr.);  Chief  Judge  Jon  O.  Newman  (2nd  dr.);  Chief  Judge  Dolores  K.  Sloviter  (3rd  dr.): 
Chief  Judge  J.  Harvie  Wilkinson  III  (4th  dr.);  Chief  justice  William  H.  Rehnquisi;  Chief  judge  Henry  A.  Poliiz  (5th  dr.);  Chief  judge  Boyce 
F.  Martin,  Jr.  (6th  dr.);  Chief  Judge  Richard  A.  Posner  (7th  dr.);  Chief  judge  Richard  S.  Arnold  (8th  dr.). 


Standing,  Second  Roi 


Chief  judge  Joseph  L.  lav.ro  (D.  Mass.);  Judge  W.  Earl  Briti  (E.D.  N.C.);  Chief  judge  Lloyd  D.  George.  (D.  Nev.) ; 
Chief  judge  Glenn  L.  Archer,  jr.  (Fed.  dr.);  Chief  Judge  Procter  R.  Hug,  jr.  (9th  dr.);  Chief  Judge  Joseph  W.  Hatchett  (11th  dr.);  Chief  Judge 
Harry  T.  Edwards  (B.C.  dr.);  Chief  judge  Sephanie  K.  Seymour  (10th  dr.);  judge  Donald  E.  O'Brien  (N.D.  Iowa);  judge  Clarence  A. ' 
Brimmer  (D.  Wyo.). 


Standing,  Third  Row:  Judge  William  H.  Barbour,  Jr.  (S.D.  Miss.);  Chief  judge  Peter  C.  Dorsey  (D.  Conn.);  Judge  Tnomas  A.  Wiseman,  Jr. 
(M.D.  Term.);  Chief  judge  Edward  N.  Cahr,  (E.  D.  Pa.);  Chief  judge  Michael  M.  Mihm  (CD.  Ill);  judge  Wm.  Terrell  Hodges  (M.D.  Flaj; 
Chief  Judge  John  Garrett  Perm  (D.  D.C.);  Chief  judge  Gregory  W.  Carman  (Int'l  Trade);  Leonidas  Ralph  Mediant,  Director,  AOUSC.  'photo 
credit:  Franz  Jantzen,  Collection  of  the  Supreme  Court  of  the  United  States) 
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Article  III  Judgeship  Bill  Introduced  in  Senate0*"10*-- 


On  May  1,  Senator  Patrick  J.  Leahv 
(D-VD  introduced  S.  678,  the  Federal 
Judgeship  Act  of  1997.  The  bill  would 
create  12  permanent  and  5  temporary 
courts  of  appeals  judgeships  and  24 
permanent  and  12  temporary  district 
court  judgeships,  and  give  Article  III 
status  to  the  judgeship  authorized  for 
the  Northern  Mariana  Islands.  "The 
Judicial  Conference  of  the  United 
States,  the  nonpartisan  policy-making 
arm  of  the  judicial  branch,  believes  that 
the  continuing  heavy  caseload  of  our 
courts  of  appeals  and  district  courts 
merits  additional  judges,"  said  Leahy. 
"Overworked  judges  and  heavy 
caseloads  slow  down  the  judicial 
process,  and  as  we  all  know,  justice 

U.S.  Courts  of  Appeals 


delayed  is  justice  denied."  Congress 
last  passed  legislation  in  1990  to  in- 
crease the  number  of  Article  III  judges. 
Since  that  time  caseload  in  the  circuit 
and  district  courts  has  climbed  steadily. 
"[OJur  judges  do  an  admirable  job 
under  tough  conditions,"  Leahy  noted. 
"They  endure  constant  criticism  and 
heavy  caseloads."  So  far  in  the  105th 
Congress,  one  appeals  and  one  district 
court  judge  have  been  confirmed. 
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'  Two  temporary  judgeships  expired  between  1990  and  1996. 


||\|Q||[)f     Update  on  Judge's  Pay  Adjustment 

u  UL     What  Electronic  Technologies  Are  Judges  Using? 

Statutory  Approach  Favored  For  Victims'  Rights 
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Congress  Focuses  on 
Judicial  Activism  and 
Related  Legislation 


Three  bills  intended  to  change 
the  way  the  Judiciary  does  busi- 
ness were  introduced  in  Congress 
in  April  One  bill  revisits  the 
cameras  in  the  courtroom  issue,  a 
second  bill  would  require  courts  to 
make  public  the  amount  paid  to 
court-appointed  attorneys  under 
the  Criminal  Justice  Act  at  the  time 
the  payments  are  made,  and 
another  bill  addresses  various 
judicial  reforms.  Each  House  also 
has  before  it  a  proposed  Constitu- 
tional amendment  that  would  limit 
the  term  of  office  for  Article  III 
judges,  and  Senate  Republicans 
have  considered  changes  to  the 
judicial  appointment  process. 

H.R.  1252,  Judicial  Reform 
Act  of  1997 

In  recent  months,  the  term 
"judicial  activism"  frequently  has 
been  heard  in  both  the  House  and 
Senate.  In  a  speech  delivered  early 
this  year  following  his  reelection  as 
Speaker  of  the  House,  Representa- 
tive Newt  Gingrich  (R-GA)  said  he 
would  seek  hearings  in  this 
Congress  on  judicial  activism. 

See  Legislation  or.  page  2 


Legislation  continued  from  page  1 

Representative  Henry  J.  Hyde  (R-IL), 
chair  of  the  House  Judiciary  Com- 
mittee, asreed. 

Last  month  Hyde  introduced  H.R. 
1252,  the  Judicial  Reform  Act  of  1997. 
The  House  Judiciary  Committee 
scheduled  a  hearing  on  the  bill  May 
14.  Among  the  expected  witnesses 
are  Chief  Judge  Henry  Politz  (5th 
Cir.),  representing  the  Judicial 
Conference  Committee  to  Review 
Circuit  Council  Conduct  and  Disabil- 
ity Orders,  and  Judge  Ann  Williams 
(N.D.  111.),  chair  of  the  Conference 
Committee  on  Court  Administration 
and  Case  Management.  The  Judicial 
Conference  has  been  polled  by  mail 
ballot  for  positions  on  certain 
sections  of  this  bill. 

Section  2  is  identical  to  a  bill, 
influenced  by  California's  Proposi- 
tion 209,  that  made  it  through  the 
House  last  Congress,  but  no  further. 
This  provision  would  require  a 
three-judge  court  to  hear  an  applica- 
tion for  an  injunction,  on  the 
grounds  of  unconstitutionality, 
restraining  the  enforcement,  opera- 
tion, or  execution  of  a  state  law 
adopted  by  referendum.  Such  courts 
would  be  required  to  expedite 


Representative  Henry  J.  Hyde  (R-IL) 

consideration  of  the  application  for 
an  injunction,  and  their  decisions 
would  be  appealable  to  the  Supreme 
Court. 

Section  3  would  amend  Title  28 
U.S.C.  Section  1292(b)  to  make 
possible  interlocutory  appeals  of 
court  orders  relating  to  class  actions. 
A  court  of  appeals  would  be  autho- 
rized to  permit  an  appeal  by  either 
party  from  a  district  court's  class 
action  certification  decision.  This 
also  has  been  introduced  as  a 
separate  bill,  H.R.  660,  by  Represen- 
tative Charles  T.  Canady  (R-FL).  The 
Judicial  Conference  Advisorv 


Committee  on  Civil  Rules  has 
studied  a  similar  provision  amend- 
ing Rule  23  of  the  Federal  Rules  of 
Civil  Procedure.  Proposed  amend- 
ments to  Rule  23  were  approved  by 
the  committee  at  its  May  meeting, 
and  the  recommendations  will  be 
submitted  to  the  Standing  Commit- 
tee on  Practice  and  Procedure,  and 
later  to  the  Judicial  Conference  and 
the  Supreme  Court.  This  action  is 
consistent  with  the  rule-making 
process  established  by  Congress 
under  the  Rules  Enabling  Act. 

Section  4  would  amend  Title  28 
U.S.C.  Section  372(c)  so  that  com- 
plaints filed  against  the  conduct  of 
judges  in  one  judicial  circuit  shall  be 
referred  to  another  judicial  circuit  for 
proceedings.  The  Judicial  Conference 
would  be  required  to  establish  a 
system  for  referring  complaints  for 
investigation  and  resolution.  The 
same  provisions  are  contained  in 
H.R.  702,  the  Judicial  Disciplinary 
Proceedings  Act  of  1997,  a  bill 
introduced  by  Representative  Ed 
Bryant  (R-TN).  Bryant  introduced  a 
similar  bill  in  the  104th  Congress 
that  passed  the  house  as  part  of  the 
federal  courts  improvement  legisla- 
tion. The  provision  was  dropped  by 
the  Senate. 


^0                                      ':- 

justice  Anthony  M.  Kennedy 

Justice  Urges  Action  on  Pay  Adjustment       ; 

"About  eight  years  ago,  there  was  a  judicial  pay  raise  and  there  was  an 
understanding  thai  every  year  thereafter  there  would  be  a  cost-of-living 
increase  for  the  pudges.  For  four  years  that  increase  has  been  denied.  All 
other  officers  in  the  government  and  employees  of  the  government 
received  this  but  not  federal  judges. . .  .This  [pay  adjustment]  is  vital  if 
our  judges  are  to  maintain  in  their  ranks  new  judges  who  come  from  the 
competent,  highest  levels  of  the  practicing  bar,  and  it  is  necessary  if  the 
Congress  is  to  keep  the  faith  with  the  Judiciary  that  the  Constitution 
requires  them  to  keep." 

Justice  Anthony  M.  Kennedy,  from  his  remarks  at  the  11th  Circuit 
Judicial  Conference,  May  1997. 

c 


Section  5  would  amend  Title  28 
U.S.C.  Chapter  85  to  limit  court- 
imposed  taxation.  To  enter  orders  or 
approve  settlements  requiring  a  state 
or  local  government  to  impose  or 
increase  taxes  for  the  purpose  of 
enforcing  any  federal  or  state  legal 
right,  the  court  would  be  required  to 
find,  bv  clear  and  convincing  evi- 
dence,  the  existence  of  six  criteria. 
Upon  making  such  findings,  the 
order  would  be  subject  to  immediate 
interlocutor}-  de  novo  review.  Anv 
aggrieved  person  or  entity  could 
present  evidence  and  seek  an  appeal 
of  the  court's  findings.  The  section 
also  provides  that  an  order  automati- 
cally terminates  after  one  vear  or 
earlier,  if  the  deprivation  of  rights 
has  been  addressed.  Senator  Charles 
Grassiey  (R-IA)  introduced  similar 
legislation  in  the  104th  Congress  and 
held  hearings,  but  there  was  no 
further  action  on  the  bill.  In  the  105th 
Congress  Senator  Thurmond  (R-SC) 
has  introduced  legislation  to  limit 
the  remedial  powers  of  federal 
courts  to  order  taxes. 

Section  6  would  amend  Title  28 
U.S.C.  Chapter  21  by  adding  a 
provision  allowing  reassignment  to 
another  appropriate  judicial  officer 
of  a  civil  case  in  district  courts  upon 
motion  by  a  party.  Each  side  shall  be 
entitled  to  one  reassignment  without 
cause  as  a  matter  of  right,  but  the 
motion  must  be  brought  not  later 
than  20  days  after  notice  of  the 
original  assignment  of  the  case.  The 
judicial  Conference  has  opposed 
such  reassignments  without  cause 
for  almost  two  decades.  Representa- 
tive Charles  T.  Canady  (R-FL) 
introduced  a  bill  with  similar 
provisions,  H.R.  520,  the  Peremptory 
Challenge  Act  of  1997,  but  this  bill 
also  includes  criminal  and  bank- 
ruptcy cases  before  not  only  district 
court  judges,  but  also  bankruptcy 
judges,  magistrate  judges,  and 
judges  of  the  U.S.  Court  of  Federal 
Claims. 


Co-sponsors  Join  Pay  Adjustment  Measure 

In  the  House,  H.R.  875,  a  bill  to  adjust  and  provide  a  procedure  for  the 
future  adjustment  of  the  salaries  of  federal  judges,  had  acquired  27  co- 
sponsors  as  of  May  1, 1997.  The  list  of  co-sponsors  has  grown  daily. 

The  bill  was  introduced  in  February  by  Representatives  Henry  J. 
Hyde  (R-IL)  and  John  Conyers  Jr.  (D-MI)  and  is  similar  to  the  Judicial 
Conference  proposal  to  provide  judges  with  a  one-time,  catch-up  pay 
adjustment  of  9.6  percent;  end  the  current  linkage  between  judicial, 
congressional,  and  Executive  Schedule  compensation;  and  repeal  section 
140  of  P.L.  97-92,  removing  the  current  requirement  that  Congress 
affirmatively  vote  for  cost-of-living  increases  for  federal  judges.  Judicial 
salaries  would  be  adjusted  automatically  on  an  annual  basis,  in  the  same 
percentage  amount  as  the  rate  of  pay  of  federal  employees  under  the 
General  Schedule. 

The  following  Representatives  are  co-sponsors  of  Hyde's  bill. 


John  Conyers,  Jr.  (D-MI) 
Barney  Frank  (D-MA) 
Christopher  Shays  (R-CT) 
Steven  H.  Sduff  (R-NM) 

Howard  L.  Berman  (D-CA) 
Alcee  L.  Hastings  (D-FL) 
Nancy'  L.  Johnson  (R-CT) 
Joseph  M.  McDade  (R-PA) 
Lamar  Smith  (R-TX) 
Martin  T.  Meehan  (D-MA) 
Owen  B.  Pickett  (D-VA) 
Corrine  Brown  (D-FL) 
Jim  McCrery  (R-LA) 


William  D.  Delahunt  (D-MA) 
Peter  T.  King  (R-NY) 
Greg  Ganske  (R-IA) 
Zoe  Lofgren  (D-CA) 
Lincoln  Diaz-Balart  (R-FL) 
Thomas  J.  Manton  (D-NY) 
Julian  C.  Dixon  (D-CA) 
William  J.  Coyne  (D-PA) 
Bob  Filner  (D-CA) 
Thomas  M.  Foglietta  (D-PA) 
Martin  Frost  (D-TX) 
John  Lewis  (D-GA) 
John  Cooksev  (R-LA) 


In  the  Senate,  S.  394,  a  similar  bill  introduced  by  Senator  Orrin  G.  Hatch 
(R-UT)  also  is  building  support  with  13  co-sponsors.  They  are  Senators 


Patrick  J.  Leahy  (D-VT) 
Thad  Cochran'(R-MS) 
Arlen  Specter  (R-PA) 
Lauch  Faircloth  (R-NC) 
Slade  Gorton  (R-WA) 
Phil  Gramm  (R-TX) 
Daniel  K.  Inouye  (D-HI) 


Edward  M.  Kennedy  (D-MA) 

Connie  Mack  (R-FL) 

John  Breaux  (D-LA) 

James  Jeffords  (R-VT) 

Chuck  Robb  (D-VA) 

Kay  Bailey  Hutchison  (R-TX) 

Daniel  Patrick  Moynihan  (D-\"Y) 


Senate  Majority  Leader  Trent  Lott  (R-MS)  and  Minority  Leader  Thomas 
A.  Daschle  (D-SD)  have  voiced  their  support  for  a  pay  adjustment  for 
judges,  although  they  have  not  added  their  names  as  co-sponsors. 


See  Legislation  on  page  4 
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Legislation  continued  from  page  3 

H.R.  1280,  An  Act  To  Allow 
Media  Coverage  of  Court 
Proceedings 

H.R.  1280  would  allow  the 
presiding  judge  of  a  court  of  the 
United  States  to  permit  the  photo- 
graphing, electronic  recording, 
broadcasting,  and  televising  to  the 
public  of  federal  court  proceedings. 
The  bill  was  introduced  in  the  House 
by  Representative  Steven  J.  Chabot 
(R-OH)  with  a  list  of  13  co-sponsors, 
including  Representatives  Howard 
Coble  (R-XC),  Tom  DeLay  (R-TX), 
and  Barney  Frank  (D-MA).  The 
Judicial  Conference  would  be 
authorized  to  promulgate  advisory 
guidelines  to  which  the  presiding 
judge  would  refer  in  making  deci- 
sions on  the  management  or  admin- 
istration of  the  media  coverage. 

In  September  1994,  a  three-year 
limited  pilot  program  on  cameras  in 
federal  courts  ended  with  the  Judicial 
Conference  declining  to  approve  a 
recommendation  to  expand  camera 
coverage  in  district  and  appellate 
courts.  In  March  19%,  the  Judicial 
Conference  adopted  a  resolution 
stating  that  "Each  court  of  appeals 
may  decide  for  itself  whether  to 
permit  the  taking  of  photographs  and 
radio  and  television  coverage  of 
appellate  arguments,  subject  to  any 
restrictions  in  statutes,  national  and 
local  rules,  and  such  guidelines  as  the 
Conference  may  adopt."  The  Confer- 
ence also  voted  to  strongly  urge  each 
circuit  judicial  council  to  adopt  an 
order  reflecting  the  Conference's 
September  1994  decision  and  to 
abrogate  any  local  rules  of  court 
conflicting  with  this  decision. 

S.  598,  Disclosure  of  Court 
Appointed  Attorneys  Fees 

Saying,  "[W]e  are  spending  a 
great  deal  of  money  on  criminal 
defense  lawyers  and  the  American 
taxpayer  ought  to  have  timely  access 
to  the  information  that  will  tell  them 
who  is  spending  their  money,  and 


how  it  is  being  spent,  "  Senator  Pete 
V.  Domenici  (R-NM)  introduced  S. 
598,  which  would  require  courts  to 
disclose  various  levels  of  informa- 
tion relating  to  payments  to  court- 
appointed  lawyers  depending  on  the 
stage  of  a  trial.  The  bill  amends  Title 
18  U.S.C.  Section  3006A(d)  to  make 
amounts  paid  under  this  section 
available  to  the  public  upon  the 
court's  approval  of  the  payment. 

If  a  case  is  in  pretrial  status  or  still 
in  progress,  the  court  shall  redact 
any  detailed  information  on  the 
payment  voucher  provided  by 
defense  counsel  to  justify  expenses, 
and  make  public  only  the  amounts 
approved  by  dividing  the  amounts 
into  a  list  of  general  categories, 
including  experts,  hearings,  investi- 
gative work,  interviews,  and  others. 
The  court  shall  provide  reasonable 
notice  of  disclosure  to  the  counsel  of 
the  defendant  prior  to  the  approval 
of  the  payments  to  allow  counsel  to 
request  redaction.  According  to 
Domenici,  "That  means  that  the 
criminal  lawyer  can  ask  the  judge  to 
take  his  big  black  marker  and  black 
out  any  information  that  might 
compromise  these  precious  sixth 
amendment  rights  (the  right  to 
effective  assistance  of  counsel,  the 
defendant's  attorney-client  privilege, 
the  work-product  immunity  of 
defendant's  counsel,  the  safety  of 
any  witness)  or  the  judge  can  make 
this  decision  on  his  own." 

S.J.  Res  26,  H.  J.  Res.  74,  Term 
Limit  Resolutions 

Senator  Robert  C.  Smith  (R-NH) 
has  introduced  a  resolution  propos- 
ing a  constitutional  amendment  to 
establish  limited  judicial  terms  of 
office.  Specifically,  S.  J.  Res.  26  says, 
"The  Chief  Justice  and  the  judges  of 
both  the  Supreme  Court  and  the 
inferior  courts  shall  hold  their  offices 
for  the  term  of  10  years.  They  shall 
be  eligible  for  nomination  and,  by 
and  with  the  advice  and  consent  of 
the  Senate,  for  appointment  by  the 
President  to  additional  terms.  This 


article  shall  not  apply  to  any  Chief 
Justice  or  judge  who  was  appointed 
before  it  becomes  operative."  In  a 
news  conference  announcing  the 
introduction  of  the  amendment, 
Smith  said,  "Activist  judges  have 
taken  control  of  prisons  and  school 
districts.  They  have  ordered  tax 
increases.  Some  have  created  new 
rules  to  protect  criminal  defendants 
that  result  in  killers,  rapists  and  other 
violent  individuals  being  turned 
loose  to  continue  preying  on 
society....Term  limits  for  judges 
would  curb  this  detrimental  trend." 

Representative  Frank  Riggs  (R-CA) 
introduced  a  joint  resolution  in  the 
House,  H.J.  Res.  74,  proposing  an 
amendment  to  the  Constitution  to 
provide  8-year  terms  of  offices  for 
judges  of  federal  courts  other  than  the 
Supreme  Court.  The  amendment  also 
would  establish  that,  "Any  time  (but 
not  more  than  six  years)  served  as  a 
judge  before  the  date  of  the  ratification 
of  this  article  of  amendment  shall  be 
counted  toward  the  first  term  of  that 
judge  under  this  article." 

Judicial  Selection 

Last  month  Senate  Republicans 
voted  down  a  series  of  recommenda- 
tions that  would  have  given  them 
broad  new  authority  for  choosing 
judicial  nominees.  The  Senate  Repub- 
lican Conference,  which  is  composed 
of  the  party's  55  senators,  rejected  a 
proposal  that  would  have  given  a 
majority  of  Republican  senators  from 
a  circuit  the  abilitv  to  block  an 
appellate  nominee  for  that  circuit. 
They  also  rejected  a  provision  that 
would  require  the  administration  to 
get  advance  approval  from  Senate 
Republicans  from  the  states  in  a 
circuit  before  a  nomination  for  the 
circuit's  appeals  court  could  go 
forward.  The  Republicans  adopted 
recommendations  that  call  for  a 
separate  floor  vote  on  each  judge, 
exclude  the  American  Bar  Associa- 
tion from  its  traditional  role  in 
assessing  nominees,  and  condemn 
judicial  activism. 
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Survey  Tallies  Judges' 
Interest  In  Courtroom 
Technology 

How  technologically  savvy  are 
judges?  What  electronic  technologies 
have  been  used  in  their  courtrooms 
and  what  works  best  for  them? 
Recently,  a  survey  from  the 
Judiciary's  Electronic  Courtroom 
Project  asked  circuit,  district,  bank- 
ruptcy, and  full-time  magistrate 
judges  about  their  usage  of  court- 
room technology.  From  their  re- 
sponses, it  is  clear  that  technology 
has  found  a  vital  place  in  the  court- 
room. Of  the  1,009  responses  tallied, 
only  182  judges  indicated  they  had 
no  experience  with  technology  or 
did  not  plan  to  use  courtroom 
technology  in  the  near  future. 

Of  the  remaining  judges,  almost 
tw-o-thirds  said  they  either  use  or 
plan  to  use  technology  in  the  areas  of 
presentation  of  testimony  and 
arguments,  presentation  of  evidence 
other  than  testimony,  taking  the 
record,  in-court  case  administration, 
in-court  access  to  ancillary  informa- 
tion, and  security.  Seven  out  of  eight 
judges  indicated  that,  for  taking  the 
record  and  presentation  of  evidence 
and  testimony,  technology  increased 
the  effectiveness  of  these  courtroom 
functions.  Three-quarters  of  the 
judges  felt  that  courtroom  technol- 
ogy increased  in-court  effectiveness 
in  the  areas  of  case  administration, 
access  to  ancillary  information,  and 
security.  District  and  magistrate 
judges  indicated  that  technology  had 
the  greatest  positive  impact  on 
effectiveness  in  taking  the  record,  in 
presentation  of  evidence,  and  in 
presentation  of  testimony.  Bank- 
ruptcy judges  indicated  that  technol- 
ogy- has  the  greatest  positive  impact 
on  effectiveness  for  taking  the  record 
and  case  administration. 

Telephone  conferencing  appears  to 
be  the  most  widely  used  courtroom 


Assesment  of  Effectiveness  of  Technology 
All  Judges 
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technology.  For  taking  the  record, 
audiotape  is  the  primary  technology 
used  in  federal  courts,  although  half 
of  the  district  judges  now  use  com- 
puter-assisted transcription.  Over  half 
of  the  bankruptcy  and  magistrate 
judges  indicated  interest  in  using 
videotape  or  other  technology'  for 
taking  of  the  record. 

For  the  future,  district  and  magis- 
trate judges  said  they  planned  to  use 
technology  for  in-court  access  to 
ancillary  information,  which  in- 
cludes technologies  providing  access 
to  information  on  the  Data  Commu- 
nications Network  or  other  network, 
computer-assisted  legal  research, 
and  e-mail  on  the  bench.  A  signifi- 
cant number  of  magistrate  judges 
indicated  they  had  plans  to  use 
technology  for  in-court  case  adminis- 
tration, including  technologies 
permitting  access  to  ICMS  data  or 
facilitating  the  preparation  of  orders 
from  the  bench. 


Bankruptcy  judges,  while  not 
currently  using  electronic  technolo- 
gies in  the  courtroom  to  a  great 
extent,  indicated  they  planned  to  use 
or  were  interested  in  using  technol- 
ogy at  some  future  point.  Bank- 
ruptcy and  magistrate  judges  saw- 
technologies  best  being  used  for  in- 
court  case  administration  and  in- 
court  access  to  ancillary  information. 

The  Electronic  Courtroom  Project, 
which  involves  judges,  court  em- 
ployees, and  an  Administrative 
Office  task  force,  is  currently  identi- 
fying several  court  sites  for  the 
implementation  of  state-of-the- 
market  technology  to  facilitate 
courtroom  processes.  These  study- 
sites  will  serve,  together  with 
existing  programs,  as  the  basis  for 
the  development  of  funding  recom- 
mendations and  Judicial  Conference 
policy  on  the  use  of  courtroom 
technology. 
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Automated  Modeling  Assists  in  Courtroom  Planning 


As  courts  and  circuit  councils 
plan  for  courtroom  use  well  into  the 
next  millennium,  they  will  have  a 
handy  tool  to  visualize  their  future 
space  requirements.  At  Judicial 
Conference  direction,  the  Adminis- 
trative Office  has  developed  a 
computer  model  that  takes  certain 
assumptions  about  district  judges, 
incorporates  projections  of  the 
court's  long-range  facilities  plan, 
allows  courts  to  add  their  own 
unique  variables,  and  produces  a 
tailored  plan  of  how  many  court- 
rooms will  be  needed  5, 10,  or  more 
years  into  the  future  as  judges  take 
senior  status  and  vacancies  and  new 
judgeships  occur. 

"This  model,"  said  judge  Norman 
H.  Stahl  (1st  Cir.),  chair  of  the  judicial 
Conference  Committee  on  Security, 
Space  and  Facilities,  "graphically  aids 
a  court's  analysis  of  future  courtroom 
planning.  Its  projections  are  based 
upon  a  court's  real  need,  available 
judgeship  data,  and  actual  and 
projected  workloads.  The  end  result  is 


Judge  Norman  H.  Stahl,  chair  of  the  judicial 
Conference  Committee  on  Security,  Space 
and  Facilities 

more  than  a  snap  shot  in  time;  it  is  an 
accurate  representation  of  the  facilities 
that  will  be  needed  along  a  continuing 
time  frame." 

The  model  considers  the  follow- 
ing factors  in  making  its  calculations. 

•  The  number  of  new  judgeships 
approved  by  the  judicial  Conference 
and  recommended  for  approval  by 


Readily  Available  Courtroom  Essential  tor  Justice 


The  Judicial  Conference,  at  its 
March  1997  meeting,  adopted  a 
major  policy  directive  for  deter- 
mining the  number  of  courtrooms 
needed  at  a  facility.  With  regard 
to  district  judges,  one  courtroom 
should  be  provided  for  each 
active  judge.  The  policy  of  a 
courtroom  for  every  active  district 
judge  is  based  on  the  essential 
nature  of  the  courtroom  to  a 
judge's  performance  of  his  or  her 
responsibilities.  The  certain 
availability  of  a  courtroom  is  a 
major  factor  leading  to  settlements 
in  civil  cases  and  pleas  in  criminal 
cases.  In  order  to  promote  settle- 
ment, a  judge  must  be  able  to  set 


an  early  and  firm  trial  date  and  an 
available  courtroom  must  be 
assured  for  this  purpose.  Without 
this  assurance,  criminal  defendants 
will  have  leverage  to  seek  more 
favorable  plea  arrangements  and 
civil  litigants  may  gamble  that 
their  cases  will  be  delayed.  The 
availability  of  a  courtroom,  and  the 
early  and  firm  trial  date  it  makes 
possible,  answers  Congress' 
directive  in  the  Civil  Justice 
Reform  Act  to  reduce  the  costs  and 
delav  in  civil  litigation. 

The  Judicial  Conference  also 
voted  to  require  each  circuit  to 
adopt  a  policy  regarding  court- 
room availability  for  senior  judges 


Congress  and  the  year  approval  is 
expected. 

•  The  number  of  years  it  will  take 
for  a  new  judgeship  to  be  approved 
by  the  Conference  and  Congress 
once  weighted  filings  reach  the  level 
that  qualifies  a  court  for  an  addi- 
tional judgeship. 

•  The  number  of  years  a  senior 
judge  will  need  a  courtroom  after 
taking  senior  status. 

•  The  average  age  of  a  newly 
appointed  judge  at  a  particular  court 
location. 

•  Projections  of  caseload  based  on 
the  district's  long-range  facilities 
plan  (other  caseload  measures  such 
as  raw  or  weighted  filings  also  might 
be  considered). 

•  The  ratio  of  courtrooms  per  active 
and  senior  judge. 

•  The  number  of  years  before  a 
replacement  judge  will  be  on  board 
after  a  judge  takes  senior  status. 

•  The  year  a  judge  is  expected  to 
take  senior  status  once  becoming 
eligible. 


who  do  not  have  a  caseload 
requiring  substantial  use  of  a 
courtroom  and  by  visiting  judges. 
The  policy  would  be  applied  witen 
determinations  are  being  made 
regarding  the  construction  of 
courtrooms.  The  Conference  policy 
also  requires  an  assessment  of 
other  factors,  including  the 
workload  to  be  handled  by  each 
judge;  the  number  of  years  a  judge 
is  likely  to  be  at  the  facility;  an 
evaluation  of  the  current  comple- 
ment of  courtrooms,  including  the 
special  proceedings  courtroom; 
and  an  evaluation  of  the  need  for  a 
courtroom  specifically  dedicated  to 
use  by  visiting  judges. 


• 


£ 

01 

■4-1 

3 
QJ 

X 

en 

CD 

3 
QJ 

£ 

en 

CO 

u 

0> 

bJD 

T3 

Oi 

bO 
re 
5 
re 

2 

OJ 

bo 

z 

0) 

J3 
7 

3 

< 

■o 

3 
— > 

CO 

OJ 

re 
u 

co 

QJ 
CO 

re 

U 

3 
re 

3 
.O 

re 

^ 

a, 

3 

•— 

3 
Tt 

ESFOR 

DBR 

co 

S 

QJ 
5 

4-1 

'G 

C 
re 

01 

u 

s 

o 

OJ 

> 

re 

re    o 

bC 
re 

QJ 
-3 

o 

>, 

ay 

d  Technolog 

re 

3 
re 

CO 
OJ 

A 

-w 

o 

OJ 
CJ 

2 
-o 

3 
re 

QJ 

o 

u 

c 

DAR  DAT 

THIR 

ay-Friday 

r  Newly  Appo 

iy-Tuesday 

Security,  Spac 

re 

-c 

co 

01 

3 

H 
i 

re 

CO 

'5 

< 
0) 

sday-Wednes( 

Judicial  Resou 

>> 

re 
"O 

09 

In 

3 

01 

o 

3 

0) 

3 
o 
U 

re 

TJ 

'C 

Ph 
1 

re 
T3 

CO 

re 

"2 

£ 

< 

-a 

CO 

o> 

s 

Oi 

1 

>> 

re 

T5 

'£ 
£ 

< 

3 
O 

u 

sday-Wednesd 

Automation  an 

CO 

QJ 

3 

-a 

QJ 

re 

3 

_o 

re 
u 

co 
g 

<r 

re 

T3 

*c 

u. 

1 

re 

T3 

CO 

hi 

re 

Ih 

Ph 

o 

CO 
OJ 

rsday-Sunday 

Conference 

day-Tuesday 

he  Judicial  Bra 

CALEN 

THE 

2 

c 
o 

3 

_o 

re 

^   £ 

s 
o 

O 

0 
0) 

_QJ 

.1    Tu« 

ittee  on 

'3 

s- 

U 

3 
H 

CO 

3 
O 
0) 

_qj 

3 
3 

cn 
00 

0 
OJ 
0) 

8  Tue 

ttee  on 

OI 

3 
H 

CO 

o 

QJ 

3 
X 
H 

O 

s 

0) 
QJ 

3    — 

£  '3 

H    u 

Si 

CN  U 

•S  c 

s  ° 

QJ 
..      QJ 

"5 

VO 

a> 

£ 

r^  £ 

H 

re 
■— 

0) 

i 

£ 
£ 

o 
U 

rH 
i 

£ 

17-1 

Commi 

rH 
i 

£ 

CN 
i 

£ 

CN  -a 
i     c 

<N| 

CN  O 

00  u 

i 

On 

O 

u 

2   B 

rH  u 

cn 

rH 

T3 
0> 
— 

CN 

rH 

ID 

£ 
o 
U 

IN 

o 
U 

rH 

o 
U 

G\  8 

_j      01 

r^  en 

CN  u 

3Nni 


01 

CK 

re 
'G 


re    re 

?l 

—  •^, 
i      re 

>,    3 

co    e 

—  ~ 

QJ 

o  £ 

CT)    | 

On   § 
CN  u 


AVI^ 


!H 

u 

H 

2 

< 

« 

U 

CQ 

/ 

D 

Q 

O 
2 

C* 

2 

< 

h-H 

U 

H 

2 

< 
U 

£ 

H 

73 


C  On 

—  o> 

__;  rH 

s  s 

00  C 

<ft  3 


en  -g 

> — '  rj 

\D  •-• 

h-h  "^ 

V  o 

2  0 

en  S. 

—  3 

ai  73 

I  2 

l-  c 

(C  O 


O   X 


s  s 

?I 

13      >- 

C     C 
—      O 

if 

o  £ 
o-  S 


o 


o  >^r 


O 

- 

— 
-J 
Qui 


Ci 

u 
y 

b 

u. 

o 
z 
o 

< 

0 
cs 

Cm 
— 

55 

u 

> 

H 

— 
u 
O 


3 

Oh      0) 

0)    — 


O     - 


to    c 


•  The  percentage  of  the  total  district 
caseload  handled  at  the  location. 

The  Judicial  Conference  approved 
the  planning  assumptions  the 
computer  model  uses  at  its  March 
1997  session.  The  model  assumes 
that  a  senior  judge  with  a  courtroom 
will  occupy  the  courtroom  for  10 
years  after  taking  senior  status;  that 
it  takes  three  years  for  a  new  judge- 
ship to  be  established  and  a  judge  to 
begin  work  once  a  court's  caseload 
warrants  an  additional  judgeship; 
that  a  replacement  judge  begins 
work  two  years  after  the  judge  being 
replaced  takes  senior  status;  and  that 
active  judges  will  take  senior  status 
in  the  vear  thev  are  eligible. 

Courts  and  circuit  judicial  councils 
can  modify  the  assumptions  based  on 
actual  circumstances  at  their  loca- 
tions. For  example,  projections  of 
future  courtroom  use  can  be  based  on 
the  average  age  of  the  court's  judges, 


or  on  caseload,  which  varies  from 
court  to  court.  In  this  way,  an  indi- 
vidual court's  needs  can  be  consid- 
ered when  making  projections.  The 
court  makes  the  changes  bv  selecting 
the  correct  numbers  on  screens 
displayed  by  the  computer  model. 


begin  work,  or  a  list  showing  when 
new  judges  would  be  needed  based 
on  caseload  growth.  In  turn, 
projections  can  be  checked  against 
the  General  Services  Administra- 
tion planning  prospectus  that  is 
prepared  for  each  court  project. 


"The  availability  of  a  courtroom,  and  the  early  and  firm 
trial  date  it  makes  possible,  answers  Congress  directive  in 
the  Civil  Justice  Reform  Act  to  reduce  the  costs  and  delay 


:ivil  litigation: 


Finally,  the  computer  model 
displays  how  the  assumptions  affect 
a  court's  courtroom  planning.  A 
judge/courtroom  analysis  timeline 
can  graph  current  and  projected  10- 
year  courtroom  requirements.  The 
model  also  can  generate  a  list  telling 
when  replacement  judges  would 


Courts  with  projects  in  the 
planning  stages  soon  will  receive 
informational  packets  on  the 
computer  model  from  the  AO. 
Questions  about  the  materials  can 
be  directed  to  William  J.  Lehman, 
chief  of  the  Space  and  Facilities 
Division. 


Judge  Seitz  Receives  Devitt  Award 


Judge  Collins  J.  Seitz  (3rd  Cir.) 
has  been  named  the  recipient  of  the 
15th  annual  Edward  J.  Devitt 
Distinguished  Service  to  Justice 
Award  by  the  American  Judicature 
Society.  The  Devitt  Award  honors 
an  Article  III  judge  whose  career  has 
made  significant  contributions  to 
the  administration  of  justice,  the 
advancement  of  the  rule  of  law,  and 
the  improvement  of  society  as  a 
whole. 

The  award  selection  committee 
observed  that  "Judge  Seitz's  career 
has  been  characterized  bv  courage, 
compassion,  and  scholarly  excel- 
lence. . . .  His  decisions  through  his 
many  decades  of  service  display  a 
mastery  of  subjects  across  the 
spectrum  of  American  law."  One  of 
Seitz's  early  landmark  decisions 
was  an  opinion  he  wrote  in  a 


judge  Collins  J.  Seitz  (3rd  Cir.) 

Delaware  school  desegregation  case 
in  which  he  questioned  the  constitu- 
tionality of  school  segregation  and 
ordered  a  judicial  remedy  to  end  that 
practice  in  Delaware.  The  case  was 
one  of  four  to  go  on  to  the  Supreme 
Court  and  be  decided  in  the  consoli- 


dated case,  Brown  v.  Board  of  Educa- 
tion. 

Seitz  was  appointed  vice  chancel- 
lor of  the  Chancery  Court,  State  of 
Delaware,  in  1946,  serving  on  that 
court  until  1966.  He  also  was  an 
associate  justice  on  the  Delaware 
Supreme  Court  from  1949  to  1951.  In 
1966,  he  was  appointed  to  the  U.S. 
Court  of  Appeals  for  the  Third 
Circuit,  where  he  served  as  chief 
judge  from  1971  to  1984.  He  took 
senior  status  in  1989. 

The  Devitt  Award  is  named  for 
the  late  Edward  J.  Devitt,  chief  judge 
of  the  U.S.  District  Court  for  the 
District  of  Minnesota.  This  year's 
award  selection  committee  consisted 
of  Associate  Justice  Anthony  M. 
Kennedy  (SO,  Chief  Judge  Procter 
Hug,  Jr.  (9th  Cir.),  and  Judge  Ralph 
G.  Thompson  (W.  D.  Okla.). 
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AJS  Establishes  Center  for  Judicial  Independence 


The  American  Judicature  Society 
(AJS)  has  announced  it  will  establish 
a  Center  for  Judicial  Independence 
"to  promote  a  Judiciary  that  is  free  to 
issue  fair  and  just  rulings  without 
bowing  to  popular  and  political 
pressures." 

AJS  President  Robert  M.  Kaufman 
said,  "Our  historic  commitment  to 
educating  the  public  about  the  role  of 
the  courts  makes  us  uniquely  suited 
to  adopting  judicial  independence  as 
a  cornerstone  issue."  AJS  has  been 
inundated  with  requests  for  help 
with  judicial  independence  issues, 
Kaufman  said,  a  result  of  recent 
efforts  to  remove  from  the  bench 
judges  who  have  issued  unpopular 
rulings  and  to  implement  judicial 
term  limits.  The  new  center  will 
complement  the  AJS  Elmo  B.  Hunter 
Citizens  Center  for  Judicial  Selection 


and  the  Center  for  Judicial  Conduct 
Organizations. 

The  goals  of  the  Center  for 
Judicial  Independence  are 

•  To  educate  the  media,  elected 
officials,  and  the  general  public 
about  the  importance  in  a  demo- 
cratic society  of  a  Judiciary  that  is 
independent  of  popular  and  politi- 
cal pressures; 

•  To  respond  to  political  and  other 
attacks  that  threaten  the  indepen- 
dence of  judicial  decision-making; 

•  To  develop  a  public  constituency 
to  communicate  the  concerns  of  the 
judicial  branch  to  the  other  branches 
of  government  and  to  the  public; 

•  To  provide  educational  pro- 
grams, publications,  and  research, 
which  build  public  confidence  in  the 
courts. 
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Appointed:  James  C  Carruth,  as  U.S. 
Magistrate  Judge,  U.S.  District  Court 
for  the  District  of  Arizona,  March  31. 

Senior  Status:  Judge  Alan  N.  Bloch, 
U.S.  District  Court  for  the  Western 
District  of  Pennsylvania,  April  12. 

Senior  Status:  Judge  Barbara  K. 
Hackett,  U.S.  District  Court  for  the 
Eastern  District  of  Michigan,  April  8. 

Senior  Status:  Harry  L.  Hupp,  U.S. 

District  Court  of  the  Central  District 
of  California,  April  1 . 

Senior  Status:  Chief  Judge  Jackson 
L.  Kiser,  U.S.  District  Court  for 
Western  District  of  Virginia,  April  30. 

Senior  Status:  Judge  Frank  J.  Magill, 
U.S.  Court  of  Appeals  for  the  Eighth 
Circuit,  April  1. 


Resignation:  Magistrate  Judge 
Kirtland  L.  Mahlum,  U.S.  District 
Court  for  the  Central  District  of 
California,  March  21. 

Retired:  Magistrate  Judge  Roger 
Curtis  McKee,  US.  District  Court 
for  the  Southern  District  of  Califor- 
nia, March  31. 

Deceased:  Bankruptcy  Judge 
Calvin  K.  Ashland,  U.S.  Bankruptcy 
Court  for  the  Central  District  of 
California,  April  9. 

Deceased:  Senior  Judge  John  R. 
Hargrove,  U.S.  District  Court  for  the 
District  of  Maryland,  April  1. 
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As  of  May  1,1997 

Courts  of  Appeals 

Vacancies 

25 

Nominees 

8 

District  Courts 

Vacancies 

72 

Nominees 

18 

Court  of  International  Trade 

Vacancies 

2 

Nominees 

0 

Courts  with 

"Judicial  Emergencies" 

24 

'inch 


House  Passes  Juvenile  Crime  Control  Act 


After  a  lengthy  markup  by  the 
House  Judiciary  Committee,  H.R.  3, 
the  Juvenile  Crime  Control  Act  of 
1997,  has  passed  the  House.  The 
bill,  introduced  by  Representative 
Bill  McCollum  (R-FL),  chair  of  the 
House  Subcommittee  on  Crime,  is 
intended  to  combat  violent  youth 
crime  and  increase  accountability 
for  juvenile  criminal  offenses.  The 
legislation,  if  enacted,  would 
represent  a  new  and  unprecedented 
role  for  the  federal  courts. 

Although  the  Judicial  Conference 
has  taken  no  position  on  H.R.  3, 
Judge  George  P.  Kazen  (S.D.  Tex.), 
chair  of  the  Judicial  Conference 
Committee  on  Criminal  Law,  has 
written  to  the  Judiciary  Committee 
Chair,  Representative  Henry  J. 
Hyde  (R-IL),  to  express  several 
concerns.  The  first  of  those  concerns 
is  that  the  legislation  will  likely 
expand  federal  prosecution  of 
juveniles,  which  will  have  a  signifi- 
cant impact  on  the  federal  Judi- 
ciary. H.R.  3  requires  each  of  the  94 
U.S.  attorneys  to  designate  at  least 
one  assistant  U.S.  attorney,  on 
either  a  full-  or  part-time  basis,  to 
prosecute  "armed  violent  youth" 
and  to  establish  an  armed  youth 
criminal  apprehension  task  force. 
Initial  estimates  conservatively 
indicate  that  94  full-time  prosecu- 
tors could  generate  as  many  as 
1,100  to  1,400  criminal  cases  annu- 
ally, involving  as  many  as  1,500  to 
2,000  juvenile  defendants.  The 
current  average  of  juvenile  cases 
reaching  federal  courts  is  fewer 
than  100  annually. 

As  Kazen  noted  in  his  letter, 
there  also  are  problems  detaining 
federal  juveniles  during  their  trials 
and  sentencing  hearings  because  no 
federal  juvenile  correctional  facili- 
ties exist,  and  there  is  a  chronic 
shortage  of  bed  space  in  state  and 
county  juvenile  facilities.  "It  is 
imperative  for  Congress  to  recog- 


Judge  George  P.  Kazen,  chair  of  the  Judicial 
Conference  Committee  on  Criminal  Law 


nize  the  immediate  need  for  addi- 
tional appropriations  for  juvenile 
facilities  for  federal  juveniles  if  this 
bill  is  passed,"  Kazen  wrote. 

Increased  prosecution  of  juveniles 
also  changes  the  nature  of  supervi- 
sion. Juveniles  present  different 
problems  from  adults  under  super- 
vision, requiring  a  heightened  level 


of  community  supervision  and 
different  and  additional  juvenile 
supervision  programs.  Many  of  the 
community  programs  used  in 
connection  with  federal  supervision 
are  designed  for  adults  and  will  not 
accept  juveniles.  Most  federal 
probation  and  pretrial  services 
officers  have  little  experience  in 
handling  juvenile  offenders  and 
would  require  additional  training. 

Finally,  if  the  bill  is  enacted, 
Kazen  urged  Congress  to  consider 
an  amendment  authorizing  U.S. 
magistrate  judges  to  preside  over  all 
misdemeanor  cases  involving 
juvenile  defendants.  Currently, 
magistrate  judges  lack  this  authority 
and  they  cannot  order  terms  of 
imprisonment  for  any  juvenile 
defendant.  At  its  March  1995 
meeting,  the  Judicial  Conference 
approved  recommendations  to  grant 
magistrate  judges  the  appropriate 
authority  and  forwarded  these 
recommendations  to  Congress. 


Judiciary  Budget  Presented  to  Senate 


Senator  Judd  Gregg  (R-NH),  deft)  chair  of  the  Committee  on  Appropriaions  Subcommit- 
tee on  Commerce,  justice,  State  and  the  judiciary,  held  hearings  last  month  on  the 
judiciary's  budget,  judge  John  G.  Heyburn  II  (W.D.  Ky.)  (right)  testified  as  chair  of  ike 
Judicial  Conference  Budge:  Committee. 
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Juvenile  Crime  and 
State  and  Federal 
Courts  Lead  Senator's 
Concerns 


A  former  Alabama  Attorney  General 
and  U.S.  Attorney  for  the  Southern 
District  of  Alabama,  Senator  Jeff 
Sessions  (R-AL)  chairs  the  Senate 
Judiciary  Committee's  Subcommittee  on 
Youth  Violence  and  also  seroes  on  the 
Subcommittee  on  Administrative 
Oversight  and  the  Courts. 


Q: 


Bills  have  been  introduced  in 
Congress  that  will  expand 
federal  criminal  jurisdiction  in  the 
area  of  juvenile  crime.  As  chairman 
of  the  Subcommittee  on  Youth 
Violence,  what  is  your  view  of  this 
proposed  expansion? 

A.  I  oppose  the  federalization 
•  of  crime  generally,  and  I 
especially  oppose  the  federalization 
of  juvenile  crime.  I  do,  however, 
support  improving  federal  law  so 
that  appropriate  juvenile  cases  can 
be  more  easily  prosecuted.  For 
example,  we  need  to  remove  the 
ability  of  a  young  offender  to  take  an 
interlocutory  appeal  of  a  judicial 
certification  that  he  can  be  tried  as  an 
adult.  One  example  of  my  opposition 
to  the  federalization  of  juvenile 
crime  concerns  an  unnecessary 
proposal  to  create  federal  juvenile 
prosecutors.  I  have,  I  believe, 
received  bipartisan  support  to  delete 
S  100  million  for  additional  assistant 
U.S.  attorneys  to  specialize  in 
juvenile  crime. 

If  we  want  to  improve  the  fight 
against  juvenile  crime,  we  need  to 
strengthen  the  state  courts.  Finding 
ways  to  help  the  states  fight  juvenile 


INTERVIEW 


crime  should  clearly  be  our  focus. 
The  prime  sponsor  of  S.  10,  Senator 
Orrin  Hatch  (R-UT),  supports  this 
theory,  as  does  the  ranking  minority 
member  on  the  Youth  Violence 
Subcommittee,  Senator  Joseph  Biden 
(D-DE).  I  believe  the  Department  of 
Justice  is  also  in  accord.  Without  a 
doubt,  our  primary  effort  should 
focus  on  improving  state  courts — not 
increasing  the  federal  government's 
jurisdiction.  While  S.  10  contains 
some  strong  federal  anti-gang 
legislation,  it  will  not,  based  on  mv 


an  amalgam  of  many  different 
departments  and  agencies  with  no 
central  leadership.  Congress  should 
encourage  and  support  reform  of 
state  court  systems,  but  we  must 
resist  the  temptation  to  micro- 
manage  the  states. 

Concerning  the  federal  courts,  I 
generally  believe  that  they  produce 
swift  and  fair  case  dispositions  and 
certain  punishment,  incarceration 
upon  conviction  and  strong  sen- 
tences. The  sentencing  guidelines 
and  bail  reform  enacted  under  the 
Reagan  Administration  have  greatly 
improved  the  federal  criminal 
system.  Few  Americans  appreciate 


"I  oppose  the  federalization  of  crime  generally,  and  I 
especially  oppose  the  federalization  of  juvenile  crime.  I  do, 
however,  support  improving  federal  lav:  so  that  appropriate 
juvenile  cases  can  be  more  easily  prosecuted." 


experience,  result  in  a  significant 
increase  in  federal  prosecution  of 
juveniles.  Instead,  it  will  focus 
primarily  on  interstate  travel  and 
those  who  utilize  juveniles  in  their 
gangs  or  drug  organizations. 

Q.  As  a  former  U.  S.  Attorney 
•  and  Alabama  Attorney 
General,  you  have  extensive  experi- 
ence in  both  federal  and  state  justice 
systems.  What  pressing  criminal 
justice  problems  face  Congress  and 
the  courts? 

A.  Our  greatest  challenge  in 
e  criminal  justice  in  America  is 
to  improve  the  state  court  systems 
bv  following  the  lead  of  federal 
courts.  State  courts  are  crushed 
under  heavy  caseloads,  poor  bail 
laws,  lack  of  prison  space  and  lack  of 
modem  management  and  equip- 
ment, and  weak  sentencing  laws. 
There  are  universally  long  delays  in 
bringing  cases  to  conclusion  in  most 
state  court  svstems.  State  systems  are 


how  well  the  federal  criminal  court 
system  works.  If  all  our  courts  could 
reach  this  level,  I  am  convinced  that 
there  would  be  an  immediate  and 
permanent  reduction  in  crime. 

Q.  The  pace  of  judicial  confir- 
•  mations  has  been  questioned 
lately.  What  is  your  view  of  the 
nominations  process? 

A.  The  charge  that  large 
•  numbers  of  judges  are  being 
held  up  is  totally  false.  As  of  May  1, 
there  are  only  99  vacancies  out  of 
nearly  1,000  judgeships.  Part  of  the 
problem  has  been  the  slow  pace  of 
the  White  House  in  nominating 
judges.  As  of  this  date,  the  President 
has  submitted  only  26  nominees  for 
99  vacancies.  Seventy-three  judge- 
ships are  vacant,  but  no  nominee  has 
been  submitted. 

The  process  will  soon  speed  up.  I 
consider  the  selection  of  a  federal 
judge  to  be  an  extremely  significant 
event.  I  have  had  the  pleasure  to 
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practice  before  some  of  the  finest 
federal  judges  in  America.  Practicing 
before  a  superb  jurist  is  a  wonderful 
experience.  It  makes  you  proud  of 
our  legal  system.  Practicing  before  a 
poor  judge  is  no  fun.  I  feel  an  obliga- 
tion to  exert  my  best  effort  to  ensure 
that  the  President's  nominees  are 
evaluated  properly.  In  addition  to  the 
"activism"  questions,  I  believe  the 
public  has  a  right  to  expect  integrity, 
good  demeanor,  good  legal  skills, 
good  management  abilities  and  a 
very  strong  work  ethic.  Screening 
nominees  for  these  qualifications  is 
often  time-consuming. 

Senate  Judiciary  Chairman  Orrin 
Hatch  (R-LT)  has  steadfastly  stood 
for  a  professional  and  orderly 
process.  He  will  not  be  pushed  by 
political  forces  from  either  side. 
Finally,  I  doubt  that  the  Judiciary 
needs  to  be  expanded.  Some  vacan- 
cies may  not  need  to  be  filled,  while 
other  districts  may  need  new  judge- 
ships. Good  case  management  and 
efficient  allocation  of  resources  is  a 
must.  We  have  to  apply  our  limited 
resources  wisely. 

There  is  a  strong  sentiment  in 
America  calling  for  a  return  to  more 
traditional  judicial  theory.  As  the 
courts  stay  closer  to  their  role  as  an 
interpreter  of  law  as  opposed  to 
seeing  themselves  as  engines  of  social 
change,  respect  for  the  law  and 
courts  will  increase.  This  is  a  verv 
important  issue  to  me.  The  separa- 
tion of  powers  is  critical  to  an  orderly 
government.  The  idea  that  courts  can 
make  what  they  think  are  needed 
changes — because  the  other  branches 
have  failed  to  act — must  end.  A 
legislative  or  executive  decision  not 
to  act  is  no  less  a  decision  than  one  to 
take  action.  Both  deserve  respect  by 
the  courts.  Our  founders  established 
'This  Constitution  for  the  United 
States  of  America".  The  Constitution 
and  the  laws  of  the  United  States 
must  be  enforced — whether  good  or 
bad.  Otherwise,  we  cease  to  be 
lawyers  and  become  unelected 
legislators. 


Senator } 'eff  Sessions  (R-AL) 


Q#  As  a  member  of  the  Senate 
•  Judiciary  Committee  Sub- 
committee on  Administrative 
Oversight  of  the  Courts,  you're 
aware  of  the  record  number  of 
bankruptcies  being  filed  in  federal 
court,  of  the  Judiciary's  request  for 
additional  bankruptcy  judges,  and 
the  National  Bankruptcy  Review 
Commission's  ongoing  work, 
including  a  possible  recommenda- 
tion to  give  Article  III  status  to 
bankruptcy  judges.  What  is  your 
assessment  of  the  way  bankruptcy  is 
administered  in  this  country? 

A.   The  29  percent  rise  in 
•   bankruptcies  in  the  last  year 
is  startling.  A  few  weeks  ago, 
Senator  Grassley's  oversight  sub- 
committee heard  testimony  that 
bankruptcies  increase  faster  during 
good  economic  times  than  in  bad 
times.  We  learned  also  that  approxi- 
mately 20  percent  of  filers  could  pay- 
all  or  a  significant  part  of  their 
debts.  I  hope  to  be  able  to  support 
legislation  to  allow  the  courts  to 
easily  shift  those  cases  to  Chapter 
13.  As  a  U.  S.  attorney,  we  began  a 
bankruptcy  fraud  task  force  to 
respond  to  judicial  concerns.  I 
believe  that  task  force  concept  has 
proved  successful  and  I  will  urge  the 
Department  of  Justice  to  encourage 


such  prosecution  teams  nationwide. 
Certainly,  we  need  to  end  the  idea 
that  fraudulent  bankruptcies  will 
never  be  prosecuted. 

I  am  not  persuaded  that  Article  III 
status  should  be  accorded  bank- 
ruptcy judges.  While  I  am  reluctant 
to  add  more  bankruptcy  judges, 
unless  the  caseload  trends  change, 
that  will  be  necessarv. 

My  impression  is  that  bankruptcy- 
courts  have  done  a  good  job  in 
handling  their  increased  caseload 
without  large  increases  in  resources. 
Congress  should  examine  the  matter 
carefully  to  consider  legislation  that 
will  improve  case  processing. 


Q 


#  Another  issue  addressed  by 

•  the  Subcommittee  on  Admin- 
istrative Oversight  is  the  caseloads  of 
the  federal  courts.  While  Alabama's 
Attorney  General,  you  took  some 
significant  steps  to  improve  the 
productivity  of  that  office  and  at  the 
same  time  reduce  the  overall  budget. 
What  are  your  thoughts  on  the 
productivity  of  the  federal  courts  and 
U.  S.  attorneys  nationwide? 

A.  The  challenge  that  our  courts 
•  face  are  the  same  as  those 
faced  by  private  business.  We  must 
do  more  with  less.  We  must  focus 
our  resources  on  those  areas  that  are 
most  appropriate  for  the  federal 
system  and  apply  them  in  ways  that 
make  a  difference.  This  includes 
more  bankruptcy  and  medical  fraud 
cases,  cases  that  as  a  practical  matter 
can  only  be  tried  in  federal  courts. 
More  prosecutions  of  firearms  cases 
are  necessary.  Firearm  cases  have 
dropped  from  over  4,200  to  less  than 
3,000  since  1991.  Crack  cocaine 
prosecutions  are  up  significantly,  but 
powder  cases — cocaine  comes  into 
the  United  States  as  powder — are 
down  significantly.  There  has  been  a 
10  percent  increase  in  the  number  of 
AUSAs,  but  we  have  seen  a  small 
decrease  in  prosecutions  since  1991- 
92.  We  simply  must  be  more  produc- 
tive. 
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Statutory  Approach  Favored  For  Victims'  Rights 


As  Congress  prepares  to  debate 
how  to  provide  rights  to  victims  of 
crime  throughout  the  criminal 
justice  system,  the  Judicial  Confer- 
ence has  strongly  endorsed  a 
statutory  approach  over  adoption  of 
a  victims'  rights  constitutional 
amendment. 

Proposals  to  amend  the  Constitu- 
tion to  provide  rights  to  victims  of 
crime  already  have  been  introduced 
on  both  sides  of  Capitol  Hill.  Sena- 
tors Jon  Kyi  (R-AZ)  and  Diane 
Feinstein  (D-CA)  have  introduced  a 
victims'  rights  constitutional  amend- 
ment as  S.J.  Res.  6  in  the  Senate.  A 
similar  proposal  has  been  introduced 
in  the  House  as  H.J.  Res.  71  bv 
Representative  Henry  Hyde  (R-IL), 
chair  of  the  House  Judiciary  Com- 
mittee. 

But  Congress  is  expected  to  have 
before  it  a  second  type  of  proposal 


on  victims'  rights.  Senators  Patrick 
Leahy  (D-VT),  ranking  minority 
member  of  the  Senate  Judiciary 
Committee,  and  Edward  Kennedy 
(D-MA)  plan  to  introduce  the 
Victims  of  Crime  Improvement  Act, 
a  statutory  alternative  to  a  victims' 
rights  constitutional  amendment. 
Leahy  and  Kennedy  wrote  to  Judge 
George  P.  Kazen,  chair  of  the  Confer- 
ence Criminal  Law  Committee, 
asking  for  the  views  of  the  Confer- 
ence on  a  draft  of  the  proposed  act. 

In  response  to  the  Leahy-Kennedy 
letter,  the  Judicial  Conference  was 
polled  last  month  on  its  views  of  a 
constitutional  amendment  as  op- 
posed to  a  statutory  approach.  In  a 
letter  copied  to  all  members  of  the 
Senate  Judiciary  Committee,  Kazen, 
on  behalf  of  the  Conference,  wrote 
that  while  the  Conference  had 
insufficient  time  to  analvze  the 


specifics  of  the  Leahy-Kennedy 
statutory  alternative  and  could  take 
no  position  on  those  specifics,  "as 
between  a  statutory  enactment  and  a 
constitutional  amendment,  we 
strongly  prefer  a  statutory  approach 
to  this  issue." 

Kazen  noted  a  number  of  advan- 
tages to  the  statutory  approach.  It  is 
significantly  more  flexible  and 
allows  for  changes  to  the  law  based 
upon  practical  experience.  It  would 
allow  all  participants  in  the  federal 
criminal  justice  system  to  gain 
experience  with  the  principles 
involved  without  taking  the  unusual 
step  of  amending  the  Constitution.  It 
also  would  avoid  significant  federal 
court  involvement  in  the  operation 
of  state  criminal  justice  systems. 
Finally,  a  statutory  approach  is  more 
certain  and  immediate,  an  advan- 
tage to  victims. 
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Leadership  Speaks  Out  on  Judicial  Issues 


Testifying  at  the  House  hearing  on  H.R.  1252  were  (left  to  right),  Chief  judge  Henry 
Politz  (5ih  dr.),  former  U.S.  District  Judge  Frederick  B.  Lacey,  Steve  Burbank  of  the 
University  of  Pennsylvania  School  of  Law,  and  Judge  Ann  Williams  (N.D.  III). ' 


The  Chief  Justice,  Judicial  Confer- 
ence representatives,  congressional 
committee  chairs,  the  White  House 
Counsel,  and  leading  academicians 
are  among  the  figures  who  last 
month  actively  discussed  and 
debated  a  wide  array  of  issues  of 
interest  to  the  Judiciary  in  sessions 
that  took  place  both  on  and  off 
Capitol  Hill. 

A  House  Judiciary  Committee's 
subcommittee  conducted  two  davs  of 


hearings,  focusing  on  H.R.  1252,  the 
Judicial  Reform  Act  of  1997,  and 
judicial  activism,  misconduct,  and 
discipline.  Across  town,  the  Federal 
Judges  Association  (FJA)  convened 
its  annual  meeting,  where  it  heard 
presentations  on  judicial  compensa- 
tion, vacancies,  activism,  and  various 
legislative  measures.  The  two  events, 
which  occurred  during  the  same 
week,  resulted  in  a  constructive 
series  of  discussions  among  leaders 
See  Hearing  on  page  2 
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Budget  Chair  Voices 
Cautious  Optimism 

judge  John  C.  Heyburn  II  (W.  D.  Ky) 
was  appointed  to  the  bench  in  1992.  He 
has  been  a  member  of  the  Judicial 
Conference  Budget  Committee  since  1994 
and  was  named  chair  of  the  committee 
earlier  this  year. 


You  have  been  Budget 


O 

V,-/  •  Committee  chair  for  about 
five  months.  What  are  your  initial 
impressions  about  the  budget 
process  and  the  Washington 
scene? 

A.  My  initial  impressions 
•  have  convinced  me  that 
much  of  the  cynicism  about 
government  today  is  misplaced. 
That  does  not  mean  that  public 
debate  is  always  as  pristine  and 
collegial  as  one  might  hope.  To  be 
sure,  Washington  is  a  place  where 
strongly  held  beliefs  and  even  egos 
collide  in  debate  about  the  most 
important  of  our  public  issues. 
Sometimes  the  Judiciary,  simply 
by  doing  its  job,  is  caught  in  the 
crossfire.  It  is  not  always  possible 
to  separate  the  Judiciary's  appro- 
priation from  currently  unfolding 
events.  However,  I  try  not  to  be 
deterred  by  the  messiness  of  the 
process  and  instead  focus  on  the 
positive  attributes  of  those  in- 
volved. 

See  Interview  on  page  10 


Hearing  continued  from  page  1 

of  all  three  branches.  The  following 
are  some  of  the  highlights. 


Hearing  Held  on  Judicial  Reform  Act 

At  a  May  14  hearing,  two  judicial 
Conference  representatives  testified 
before  the  House  Judiciary- 
Committee's  Subcommittee  on 
Courts  and  Intellectual  Property 
about  the  potential  impact  H.R.  1252 
could  have  on  court  operations, 
management  and  independence. 


Subcommittee  Chair  Howard  Coble 
(R-\TC)  opened  the  hearing  by 
stating  that  the  bill  "represents  a 
reasoned  response  to  specific  in- 
stances of  judicial  abuse  that  should 
be  corrected.  It  is  an  amalgam  of  five 
ideas  submitted  by  different  mem- 
bers and  Senators."  The  first  panel  to 
testify  before  the  subcommittee 
included  several  of  the  House 
members  who  co-sponsored  portions 
of  the  bill. 

Representative  Henry  J.  Hyde 
(R-IL),  the  sponsor  of  H.R.  1252,  was 
accompanied  on  the  panel  bv 


Representatives  Ed  Bryant  (R-l 
Zoe  Lofgren  (D-CA),  Melvin  L.  Watt 
(D-NC),  and  Donald  A.  Manzullo  (R- 
IL).  Hyde  said  his  bill  "reforms  the 
procedures  of  the  federal  courts  to 
ensure  fairness  in  the  hearing  of 
cases  without  stripping  jurisdiction, 
or  reclaiming  any  powers  granted  by 
Congress  to  the  lower  courts.  It  does 
assure  that  litigants  in  federal  courts 
will  be  entitled  to  fair  rules  of 
practice  and  procedure  leading  to 
the  due  process  of  their  claims." 

Representing  the  Conference  at 
the  hearing  were  Chief  Judge  Henry 


Senate  Confirms 
Three  Judges, 
Leaving  Vacancies 
Near  100 

The  Senate  confirmed  three 
nominees  before  recessing  for 
Memorial  Dav.  That  brought  the 
confirmation  total  to  5  for  the  105th 
Congress,  with  Article  III  vacancies 
totaling  98  as  of  June  4. 

A  week  before  the  Senate  vote, 
Senator  Orrin  Hatch  (R-LT)  ad- 
dressed the  Federal  judges  Associa- 
tion (FJA),  and  sought  to  reassure 
those  present  who  saw*  a  pending 
crisis  in  the  vacancy  numbers.  "I 
appreciate  that  there  are  particular 
circuits  and  districts  that  truiv  do 
need  additional  judges  and  badly 
so,"  said  Hatch.  "But,  overall,  let  me 
assure  you  that  we  do  not  at  the 
present  have  a  nationwide  vacancy 
crisis,  and  that  I,  as  chairman  of  the 
Judiciary  Committee,  will  not  permit 
that  to  happen." 

Hatch  pointed  out  that  at  the  be- 
ginning of  the  102d  Congress  there 
were  126  vacancies,  and  the  101st 
Congress  started  out  with  109  va- 
cancies. He  faulted  the  Clinton  Ad- 


ministration for  much  of  the  prob- 
lem. "I  am  sure  you  would  not 
know  it  from  the  press  reports," 
Hatch  said,  "but  the  fact  is  that  there 
are  currently  73  vacancies  in  our 
federal  system  for  which  the  Admin- 
istration has  not  even  nominated  a 
candidate.  I  have  seen  the  Senate 
work  a  little  magic  here  and  there, 
but  even  I  can't  conceive  how  the 
Senate  can  fill  judicial  vacancies 
when  we  don't  even  have  nominees." 

White  House  Counsel  Charles 
Ruff,  who  also  addressed  the  FJA, 
described  Hatch  as  "an  extraordi- 
nary ally,"  saying,  "He  cares  about 
this  issue.  He's  done  well,  I  think,  in 
attempting  to  move  the  process 
along  and  convince  his  colleagues  of 
the  importance  of  doing  so."  Ruff 
said  the  White  House  expected,  in 
the  next  4  to  5  weeks,  to  send  for- 
ward between  15  and  20  more  nomi- 
nations, admitting  that  part  of  the 
burden  to  fill  judicial  vacancies  was 
on  the  White  House  and  that  the 
Administration  needs  to  move  more 
rapidly  in  bringing  names  forward. 

Part  of  the  problem  in  this  area 
has  been  a  lack  of  names  suggested 
to  the  President  for  nomination — a 
problem  that  according  to  Ruff  af- 
fects over  20  vacancies  in  four  states. 
Ruff  also  faulted  what  he  termed 
"the  most  convoluted  and  drawn- 
out  procedures  of  clearance  that  I 


can  imagine  going  through.  The 
very  notion  that  we  sent  you  [the 
nominees]  a  600-page  form  to  fill  out 
and  expect  you  to  do  it  in  two  or 
three  days  and  then  proceed  to  sit 
on  it  for  weeks  and  months  at  a 
time,  I'm  sure  is  a  daunting  prospect 
to  any  potential  nominee.  W7e  will 
try  to  do  better." 

However,  Ruff  said,  "Part  of  the 
burden  must  be  on  the  Senate,  to 
take  those  nominees,  treat  them 
fairly  and  expeditiously.  If  they  have 
disagreements,  voice  them.  Bring 
the  matter  to  a  vote  and  let  the 
nomination  go  forward,  or  .  .  .  have 
the  nomination  defeated.  But  the 
worst  possible  thing  for  you  who 
have  to  bear  the  burden  of  vacancies 
in  the  courts  is  simply  to  have  the 
process  drag  on."  Ruff  was  not 
overly  optimistic  about  the  possibil- 
ity of  filling  vacancies.  "The  facts  of 
life  in  a  congressional  year  are  such 
that  it  can  be  expected  that  if  we 
don't  have  names  before  the  Senate 
by  the  July  4th  recess,  chances  of 
moving  those  people  through  the 
nomination  and  confirmation  pro- 
cess before  the  Congress  goes  home 
at  the  end  of  this  session  are  very 
slim."  Ruff  said  the  White  House 
would  engage  in  "as  strenuous  an 
effort  as  we  can  manage  to  bring  as 
many  names  forward  by  the  July  4th 
deadline  as  possible."  ^^ 


' 


A.  Politz  (5th  Cir.),  a  member  of  the 
Judicial  Conference  and  former 
member  of  the  Committee  to  Review- 
Circuit  Council  Conduct  and  Disabil- 
ity Orders,  and  Judge  Ann  Claire 
Williams  (X.D.  111.),  chair  of  the 
Committee  on  Court  Administration 
and  Case  Management.  They  ad- 
dressed the  following  provisions: 

Reassignment  of  Case  as  of  Right: 
This  provision  would  allow  parties 
on  either  side  of  a  civil  case  to 
remove  the  assigned  judge — without 
stating  any  reason  or  cause — and 
have  the  case  transferred  to  "an- 
other appropriate  judicial  officer." 
Each  side  would  be  entitled  to  one 
reassignment  without  cause  as  a 
matter  of  right,  as  long  as  the 
motion  is  brought  no  later  than  20 
davs  after  notice  of  the  original 
assignment  of  the  case.  The  Judicial 
Conference  opposed  a  similar  bill 
that  was  introduced  in  the  House 
nearly  two  decades  ago  because  of 
concerns  about  judicial  indepen- 
dence and  the  promotion  of  unfair 
"judge  shopping"  by  the  parties.  In 
recent  vears,  concerns  rea;ardin? 
efficient  case  management  and 
litigation  costs  and  delay  have 
reinforced  the  Conference's  belief 
that  providing  parties  with  the  right 
to  remove  a  judge  for  no  justifiable 
reason  would  be  detrimental  to  the 
courts,  litigants,  and  the  American 
taxpayer.  Frederick  B.  Lacey,  a 
practicing  attorney  who  was  for- 
merly an  assistant  U.S.  attorney  and 
a  U.S.  district  judge  for  the  District 
of  Xew  Jersey,  also  criticized  this 
section.  "Every  trial  lawyer  wants  to 
judge  shop,"  Lacey  told  the  subcom- 
mittee. "The  strike  promotes  this 
practice,  and  I  think  it  discredits  the 
judicial  system.  It  also  poses  a  threat 
to  proper  and  fair  case  manage- 
ment." 

Proceedings  on  Complaints  Against 
Judicial  Conduct:  This  provision 
would  amend  the  Judicial  Conduct 
and  Disability  Act  to  provide  that 
my  complaint  of  judicial  misconduct 


or  disability  filed  under 
the  act  shall  be  referred 
to  another  circuit  for 
complaint  processing. 

Representative  Ed 
Bryant  (R-TN),  who 
authored  this  section, 
said  the  key  problem 
with  the  present  system 
is  "the  appearance  of  a 
lack  of  impartiality,  a 
lack  of  fairness,  an 
appearance  of  possible 
bias,  or  at  worst,  partial 
biased  review." 

However,  it  is  the 
view  of  the  Conference 
that  the  changes  contem- 
plated in  the  legislation 
"would  seriously 
threaten  one  of  the 
central  achievements  of 
the  act:  the  enhancement 
of  the  ability  of  chief 
judges  and  circuit 
councils  to  resolve 
genuine  problems  of 
misconduct  or  disability 
within  their  own  circuits 
through  corrective 
actions  or  informal  resolutions."  In 
addition,  the  Conference  said  the 
proposed  change  would  "dramati- 
cally increase  the  costs  and  burdens 
of  the  complaint  process  for  the 
federal  Judiciary,  if  every  complaint 
must  be  considered  by  judges  who 
are  hundreds  or  thousands  of  miles 
away."  The  National  Commission 
on  Judicial  Discipline  and  Removal, 
which  had  been  created  by  Congress 
to  study  issues  related  to  judicial 
discipline,  in  its  final  report  in  1993 
concluded  that  the  existing  system 
works  well  because  of  its  effective- 
ness in  promoting  informal  solutions 
to  problems  of  judicial  misconduct 
or  disability. 

Limits  on  Court-Imposed  Taxes:  This 
provision  precludes  a  district  court 
from  ordering  or  approving  any 
settlement  that  requires  a  state  or 
political  subdivision  of  a  state  to 
impose,  increase,  levy,  or  assess  any 


Judge  Ann  Williams  (N.D.  III.)  and  Subcommittee  Chair 
Howard  Coble  (R-NC)  prior  to  the  hearing. 


tax  for  the  purpose  of  enforcing 
federal  or  state  common  law,  statu- 
tory, or  constitutional  right  or  law, 
unless  the  court  makes  certain 
findings.  The  Conference  is  con- 
cerned that  this  section  of  the  bill  is 
ambiguous  as  drafted  and  may 
intrude  on  an  Article  III  court's 
ability  to  fashion  an  effective  remedy 
for  a  citizen  whose  rights  have  been 
violated. 

Interlocutory  Appeal  of  a  District 
Court's  Class  Action  Certification: 

This  provision  would  make  possible 
interlocutory  appeals  of  court  orders 
relating  to  class  actions.  The  Judicial 
Conference  Advisory  Committee  on 
Civil  Rules  is  nearing  the  completion 
of  a  five-year  comprehensive  study 
of  class  actions  under  Rule  23  of  the 
Federal  Rules  of  Civil  Procedure. 
Earlier  this  month  the  advisory 
committee  approved  proposed 

See  Hearing  on  page  4 
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amendments  that  would,  among 
other  things,  provide  an  opportunity 
for  an  interlocutory  appeal  of  a  class 
action  certification.  If  this  issue  is  to 
be  addressed,  the  Conference  urged 
that  it  be  done  through  the  custom- 
ary rulemaking  process. 

Three-Judge  Court  for  Certain 
Injunctions:  This  provision  would 
require  the  convening  of  a  district 
court  of  three  judges  to  consider 
applications  for  injunctions  restrain- 
ing, on  the  grounds  of  unconstitu- 
tionality, the  enforcement,  operation, 
or  execution  of  a  state  law  adopted 
by  referendum.  As  a  matter  of 
policy,  the  Judicial  Conference  has 
concluded  that  three-judge  courts  are 
generally  inconsistent  with  sound 
judicial  administration  and  an 
inefficient  use  of  judicial  resources. 
Coble  addressed  this  section  in 
his  introduction  saying  that  long- 
standing injunctions  to  Propositions 
187  and  209  in  California,  each 
issued  by  a  single  judge,  compelled 
Representative  Sonny  Bono  (R-CA) 
to  introduce  H.R.  1170  during  the 
104th  Congress.  This  legislation 
passed  the  House  last  term. 


Jinflcial  Actinism,  iscnicl,  and  Discipline 

The  Subcommittee  on  Courts  and 
Intellectual  Property  conducted  a 
second  dav  of  hearings,  which  were 
characterized  by  its  chairman,  Coble, 
as  a  general  and  free-ranging  discus- 
sion of  historical  and  recent  judicial 
misconduct  and  activism.  The  Con- 
ference was  not  invited  to  have  a 
witness  present,  although  Judge 
Randall  Rader  (Fed.  Cir)  testified  on 
behalf  of  the  Federal  Judges  Associa- 
tion, explaining  the  role  of  the  fed- 
eral appellate  court  system  in  acting 
as  an  internal  check  on  abuse.  Many 
of  the  witnesses  were  members  of 
Congress,  including  some  who  sug- 
gested that  impeachment  exists  as  a 
component  of  our  government's  sys- 
tem of  checks  and  balances  against 


Representative  Henry  ].  Hyde  (R-IL) 
addresses  the  Federal  judges  Association 
meeting. 

judicial  activism.  Leading  the  charge 
was  House  Majority  Whip  Tom 
DeLay  (R-TX),  who  said  that  "im- 
peachment properly  applied  is  a  tool 
for  keeping  judicial  power  in  check 
so  the  Judiciary  can  in  fact  be  prop- 
erly independent." 

The  opposition  was  lead  by  Rep- 
resentative Barney  Frank  (D-MA), 
who  expressed  concern  about  the 
definition  of  judicial  activism.  Frank 
argued  that  there  has  been  a  rise  in 
judicial  activism  based  on  the  fact 
that  12  statutes  have  been  invali- 
dated recently  by  the  Supreme 
Court,  "but  if  you  look  at  the  com- 
position of  the  court,  you  can't  iden- 
tify most  of  its  members  as  activ- 
ists." Frank  also  asked  whether  the 
subcommittee's  meeting  was  "a 
hearing  in  search  of  a  purpose,  other 
than  the  political  one  that  is  being 
served." 

Several  witnesses  referred  to  spe- 
cific cases  that  gave  rise  to  their  con- 
cerns about  judicial  misconduct. 
Among  those  mentioned  were  Cali- 
fornia voter  initiative  cases,  a  Kan- 
sas City  school  tax  case,  and  a  Ten- 
nessee district  judge's  handling  of 
several  death  penalty  cases. 


"Judges  are  usurping  for  their 
branch  or  themselves  powers  that 
don't  belong  to  them.  Congress  must 
hold  the  Judiciary  to  its  proper  and 
constitutional  role  and  then  make 
them  as  independent  as  possible," 
Representative  Bob  Barr  CR-GA)  said. 
Representative  Charles  T.  Canady 
(R-FL),  while  expressing  some  gen- 
eral reluctance  to  actively  pursue  im- 
peachments, indicated  that  if  a  judge 
affirmatively  states  he  or  she  will  not 
follow  the  law  or  if  this  position  can 
be  demonstrated  by  circumstantial 
evidence,  impeachment  might  be 
warranted.  Representative  Nita 
Lowey  (D-NY)  noted  that  most  accu- 
sations of  judicial  activism  against 
individual  judges  have  been  moti- 
vated more  by  pure  politics  than  by- 
judicial  philosophy.  Representative 
William  Deiahunt  (D-MA)  also 
spoke  of  the  political  nature  of  many 
of  the  complaints  of  activism,  and 
noted  the  ample  remedies  outside  of 
impeachment  available  under  the  Ju- 
dicial Conduct  and  Disability  Act  of 
1980. 

Other  witnesses  at  the  hearing  in- 
cluded constitutional  lawyer  Bruce 
Fein;  Xicki  Gamble,  president  of  the 
Planned  Parenthood  League  of  Mas- 
sachusetts; Thomas  Jipping,  director 
of  the  Free  Congress  Foundation's 
Center  for  Law  and  Democracy; 
Wade  Henderson,  executive  director 
of  the  Leadership  Conference  for 
Civil  Rights;  and  Roger  Pilon,  senior 
fellow  and  director  of  the  Center  for 
Constitutional  Studies  at  the  Cato  In- 
stitute. 


Judiciary  GBmmlttee  Oiiairs  Ailopess 
Activism  Ciiapge 

Senator  Orrin  G.  Hatch  (R-UT) 
and  Representative  Hyde  also  com- 
mented on  judicial  activism  in  re- 
marks to  the  Federal  Judges  Asso- 
ciation (FJA).  Hatch  emphasized 
that  he  did  not  see  the  issue  of  judi- 
cial activism  as  a  political  one;  "I 
stronglv  believe,  and  often  have 
said,  that  judicial  activism  is  equally 
objectionable  when  it  comes  from 
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the  right  as  when  it  comes  from  the 
left."  While  agreeing  that  it  is  not  al- 
ways so  easy  to  discern  what  the 
written  law  actually  means  in  a  par- 
ticular case,  Hatch  said  that  "when 
they  [judges]  read  their  own  prefer- 
ences and  political  agendas  into  the 
Constitution  to  strike  down  legisla- 
tion  duly  enacted  by  elected  repre- 
sentatives, judges  directly  thwart 
the  will  of  the  people." 

Hatch  noted  that  some  critics  of 
Clinton  judicial  nominees  have 
urged  him  to  halt  the  confirmation 


of  activist  judges.  However,  Hatch 
told  the  FJA,  "Such  a  view,  in  mv 
opinion,  invites  a  constitutionally  in- 
appropriate politicization  of  the  con- 
firmation process,  and  reflects  a  mis- 
understanding of  the  Senate's  advise 
and  consent  responsibility." 

Hyde,  in  his  remarks  to  the  FJA, 
essentially  agreed  with  his  colleague 
in  the  Senate.  "There  are  judges  who 
feel  that  their  tenure  entitles  them  to 
legislate  as  well  as  adjudicate  and 
sometimes  in  egregious  fashion," 
said  Hyde.  "This  naturallv  irritates 


people  who  are  affected  by  the  over- 
reaching, whether  it's  requiring  tax- 
ing bodies  to  raise  taxes,  or  it's  run- 
ning jails,  or  running  school  sys- 
tems, or  vacating  statewide  refer- 
enda. We  have  the  obligation  and 
oversight  obligation  to  take  a  look  at 
these  things  and  to  let  some  sun- 
shine in."  Hyde  acknowledged, 
however,  that  if  people  feel  that  a 
judge's  decision  is  flagrantly  wrong 
they  should  turn  to  the  appeals 
court  and  not  the  impeachment  pro- 
cess for  possible  remedy. 
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Support  Builds  for  Judical  Pay  Adjustment 


"What  the  judges  are  seeking  is 
not  in  any  meaningful  sense  of  the 
word  a  pay  raise,"  Chief  Justice 
William  H.  Rehnquist  told  the 
Federal  Judges  Association  (FJA) 
last  month.  "What  we  are  seeking  is 
the  same  sort  of  cost-of-living 
adjustment  that  virtually  every 
other  federal  employee,  and  many 
employees  in  the  private  sector, 
receive  annually.  It's  not  designed  to 
improve  anyone's  standard  of 
living,  but  simply  to  enable  them  to 
maintain  the  standard  of  living 
which  thev  had  when  thev  originally 
took  the  job."  The  Chief  Justice  said 
that  even  if  Congress  may  feel  more 
willing  in  the  light  of  the  recent 
balanced  budget  agreement  to  grant 
pay  raises  to  itself  and  to  judges,  "it 
would  be  far  better  from  the  judges' 
point  of  view  to  delink  the  judges 
from  Congress."  He  also  thanked 
Administrative  Office  Director 
Leonidas  Ralph  Mecham  for  leading 
the  pay  adjustment  battle  on  the  Hill 
with  "his  customary  elan  and  skill." 
At  the  same  meeting,  Representa- 
tive Henry  J.  Hyde  (R-IL)  told 
federal  judges  that  "the  notion  of 
improving  judicial  compensation 
doesn't  take  a  great  deal  of  insight  or 
brainpower.  We  want  the  best 


people  we  can  get  to  be  judges,  to 
man  the  barricades  of  administering 
justice."  Hyde  said  he  supported 
delinkage  of  federal  judges'  salaries 
from  those  of  Congress,  but  warned 
"it  will  be  a  struggle.  But  we  will  try 
because  it's  only  fair,  it's  onlv  right. 
And  the  public  will  benefit  by 
having  judges  that  are  adequately 
paid  or  fairly  paid " 

Senator  Orrin  G.  Hatch  (R-UD 
echoed  Hyde's  remarks.  "I  am  a  firm 
believer,"  said  Hatch,  "that  our 
federal  judges  must  be  compensated 
adequately  in  order  to  maintain  the 
top  caliber  Judiciary  we  have  histori- 
cally had.  As  you  may  know,  I  have 
introduced  legislation  to  delink 
judges'  salaries  from  Congress's 
salaries  and  to  bring  our  judges'  pay 
back  in  line  with  where  it  should  be, 
and  I  am  hopeful  that  legislation 
addressing  judicial  salaries  is  en- 
acted this  Congress.  Judges  and 
judicial  salaries  simply  should  not  be 
held  captive  to  political  agendas." 
However,  Hatch  cautioned  that  fiscal 
belt-tightening  may  mean  a  way 
must  be  found  to  offset  any  increase 
in  government  spending. 

Later,  at  a  White  House  recep- 
tion, President  Clinton  told  FJA 
members  he  favored  a  COLA  for 


judge  Barefoot  Sanders  (N.D.  Tex.)  with 
Senator  Orrin  Hatch  (R-UT)  at  the  Federal 
judges  Association  meeting  last  month. 

members  of  Congress  and  the 
Judiciary.  Senate  Majority  Leader 
Trent  Lott  (R-MS)  also  has  ex- 
pressed support  for  COLAs  and  for 
delinkage  of  judicial  and  other 
salaries.  In  a  letter  to  Director 
Mecham,  Loft  wrote  that,  "Although 
subject  to  change,  it  is  my  opinion 
that  it  will  not  be  able  to  reach  the 
approximate  9  percent  make-up 
COLA  request,  but  I  am  committed 

See  Pay  on  page  6  ^ 
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Pay  continued  from  page  5 

to  providing  adequate  judicial 
salaries  to  attract  highly  qualified 
professionals  to  the  ranks  of  the 
judiciary." 

In  the  last  few  weeks,  several 
members  of  Congress  have  signed-on 
as  co-sponsors  of  H.R.  875  or  S.  394, 
the  Judicial  Conference-backed  pay 
adjustment  measures  introduced  in 
Congress.  As  of  June  3,  the  following 
Representatives  added  their  names, 
for  a  total  of  50  co-sponsors. 

Xick  Rahall  (D-WV) 

Edward  Markev  (D-MA) 


Zack  Wamp  (R-TN) 

Bud  Shuster  (R-PA) 

Saxby  Chambliss  (R-GA) 

Bob  Barr  (R-GA) 

Jim  Kolbe  (R-AZ) 

Curt  Weldon  (R-PA) 

Carrie  Meek  (D-FL) 

Earl  Hilliard  (D-AL) 

Jon  Fox  (R-PA) 

Sanford  D.  Bishop,  Jr.(D-GA) 

James  Maloney  (D-CT) 

Sheila  Jackson-Lee  (D-TX) 

Nita  Lowey  (D-NY) 

Henry  Gonzalez  (D-TX) 

Tom  Campbell  (R-CA) 


Richard  Neal  (D-MA) 
Bill  McColium  (R-FL; 
Sam  Gejdenson  (D-CT) 
Rod  Blagojevich  (D-IL) 
Jim  Turner  (D-TX) 
Christopher  Cannon  (R-LT) 

Co-sponsors  also  have  been  added 
in  support  of  S.  394,  for  a  total  of  19. 
They  are  Senators 
Tom  Daschle  (D-SD) 
Dianne  Feinstein  (D-CA) 
Rod  Grams  (R-MN) 
Jeff  Bingaman  (D-NM) 
Joseph  Lieberman  (D-CT)  £v 


Final  Civil  Justice 
Reform  Act  Report 

Sent  to  Congress 

Last  month,  on  behalf  of  the 
Judicial  Conference,  Administrative 
Office  Director  Leonidas  Ralph 
Mecham  submitted  the  final  Civil 
Justice  Reform  Act  (CJRA)  report  to 
the  Senate  and  House  Judiciary- 
Committees.  The  report  describes  the 
experience  of  the  federal  courts  in 
applying  the  act's  civil  litigation  cost 
and  delay  reduction  measures,  and 
includes  a  series  of  recommendations 
by  the  Conference  to  ensure  the 
efficient  resolution  of  civil  cases  in 
the  federal  courts.  Mecham  noted  in 
the  transmittal  letter  that  "the  CJRA 
required  the  most  comprehensive 
review  of  the  civil  litigation  process 
ever  performed  in  the  federal 
courts." 

Congress  enacted  the  CJRA  six 
years  ago  to  study  the  causes  of  cost 
and  delay  in  civil  litigation.  The  act 
required  ail  federal  district  courts  to 
implement  civil  justice  expense  and 
delay  reduction  plans  that  would 
"improve  litigation  management, 
and  ensure  just,  speedy,  and  inex- 
pensive resolutions  of  civil  disputes." 
The  act  included  a  series  of  case 

a 


management  principles,  guidelines, 
and  techniques  for  the  courts  to 
consider  in  making  their  plans  and 
required  the  Judicial  Conference  to 
review  pilot  court  programs  and 
assess  whether  other  districts  should 
be  required  to  implement  the  pro- 
grams. A  five-year,  ten-pilot  court 
study  conducted  by  the  RANT) 
Corporation's  Institute  for  Civil 
justice  formed  the  basis  for  the 
Conference's  final  report. 

Tne  RAND  studv  found  that  the 
pilot  program  per  se  did  not  appear 
to  have  significant  impact  on  cost  or 
delay  reduction  because  the  courts 
were  alreadv  following  most  of  the 
act's  principles,  guidelines  and 
techniques,  and  more  importantly, 
the  cost  of  litigation  was  driven  by 
factors  other  than  judicial  case 
management  procedures. 

Based  on  the  RAN'D  study,  an 
evaluation  by  the  Federal  Judicial 
Center  of  differentiated  case  man- 
agement systems  in  the  act's  ADR 
demonstration  programs,  as  well  as 
the  experiences  of  all  94  district 
courts  in  implementing  their  cost 
and  delay  reduction  plans,  the 
Conference  made  the  following 
recommendations  to  further  the  act's 
goals  of  efficient  case  management: 

•     Continue  the  CJRA  Advisory- 
Group  process,  which  has 


proven  to  be  one  of  the  most 
beneficial  aspects  of  the  act  by 
involving  litigants  and  members 
of  the  bar  in  the  administration 
of  justice; 

•  Continue  the  act's  public  report- 
ing of  caseflow  management 
statistics  due  to  their  effective- 
ness in  reducing  case  disposition 
time; 

•  Encourage  early  and  firm  trial 
dates  and  shorter  discovery 
periods  in  complex  civil  cases; 

•  Encourage  the  effective  use  of 
magistrate  judges  consistent 
with  Recommendation  65  of  the 
Long  Range  Plan  for  the  Federal 
Courts; 

•  Increase  the  role  of  district  chief 
judges  in  case  management; 

•  Encourage  intercircuit  and 
intracircuit  judicial  assignments 
to  promote  efficient  case  man- 
agement; 


Increase  education  regarding 
efficient  case  management; 


•     Where  appropriate,  encourage 

the  use  of  electronic  technolo-        J 


gies  in  the  district  courts; 
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•     Encourage  prompt  executive 
and  congressional 
judicial  vacancies; 


and  congressional  action  to  fill 


•  Encourage  Congress  to  consider 
the  impact  legislation  will  have 
on  court  dockets;  and 

•  Encourage  Congress  to  consider 
the  impact  on  litigation  cost  and 
delay  if  sufficient  courtroom 
space  is  not  available. 

The  report  includes  individual 
evaluations  of  the  act's  principles, 
guidelines  and  techniques.  The 
Conference  endorsed  nearly  all  of 
these,  and  noted  that  almost  all  have 
already  been  adopted  by  the  Judi- 
ciary, either  through  the  Federal 
Rules  of  Civil  Procedure  or  the  1995 
Long  Range  Plan  for  the  Federal  Courts. 
Although  the  Judiciary  has  adopted 
most  of  the  principles,  guidelines 
and  techniques  in  the  act,  the 
Judicial  Conference  declined  to 
adopt  the  expansion  of  the  act's  case 
management  principles  and  guide- 
lines to  other  courts  as  a  total  pack- 
age. The  Conference's  Committee  on 
Court  Administration  and  Case 
Management,  the  Advisory  Commit- 
tee on  Civil  Rules,  and  other  commit- 
tees as  appropriate,  will  now 
consider  and  act  on  the  report's 
recommendations. 

The  report  concludes  with  the 
observation  that  "[t]he  CJRA  has 
raised  the  consciousness  of  judges 
and  lawyers  and  brought  about  some 
important  shifts  in  attitude  and 
approach  to  case  management  on  the 
part  of  the  bench  and  bar.  The  fruits 
of  this  consensus  are  visible  not  only 
in  actual  cost  and  time  reductions, 
but  also  in  the  promotion  of  many 
other  case  and  court  management 
innovations  that  will  further  improve 
the  efficiency  and  effectiveness  of  the 
entire  civil  justice  system." 

The  Civil  Justice  Reform  Act  of 
1990,  Final  Report  will  be  available 
on  the  Judiciary's  internet  home 
page  at  www.uscourts.gov.  £^ 


Judiciary  Endorses  Federal  Agency 
Compliance  Act 


Judge  Steven  H.  Anderson  (10th  dr.),  appearing  before  a  House  subcommittee,  represented 
the  Judicial  Conference  on  H.R.  1544. 


Federal  agencies  generally  should 
be  prohibited  from  adopting  a  policy 
of  non-acquiescence  to  the  precedent 
established  in  a  particular  federal 
circuit,  a  representative  of  the 
Judicial  Conference  told  a  house 
subcommittee  last  month.  In  addi- 
tion, the  Conference  voiced  its 
support  for  efforts  to  require  agen- 
cies to  demonstrate  special  circum- 
stances for  re-litigation  of  an  issue  in 
an  additional  circuit  when  a  prece- 
dent already  has  been  established  in 
multiple  courts  of  appeals. 

"It  is  a  fundamental  principle  that 
an  appellate  court's  decision  on  a 
particular  point  of  law  is,  in  the 
absence  of  extraordinary  circum- 
stances, controlling  precedent  for 
other  cases  raising  the  same  issue  in 
the  same  judicial  circuit,"  said  Judge 
Stephen  H.  Anderson  (10th  Cir.), 
chair  of  the  Judicial  Conference's 
Committee  on  Federal-State  Jurisdic- 
tion. "When  an  agency  chooses  to 
ignore  applicable  circuit  law,  the 
principle  of  stare  decisis  is  seriously 
undermined  and  tension  is  created 
between  the  executive  and  judicial 


branches.  Individual  litigants  are 
bound  by  this  legal  principle.  We 
should  expect  no  less  when  the 
litigant  is  the  federal  government," 
Anderson  told  the  House  Judiciary 
Subcommittee  on  Commercial  and 
Administrative  Law. 

Pending  before  the  subcommittee 
is  H.R.  1544,  the  Federal  Agency 
Compliance  Act,  which  was  intro- 
duced in  early  May  by  the 
subcommittee's  chair,  Representa- 
tive George  W.  Gekas  (R-PA),  and 
by  ranking  minority-  member 
Representative  Barney  Frank 
(D-MA).  "The  bill  that  I  have 
introduced  with  my  distinguished 
colleague  from  Massachusetts,  Mr. 
Frank,"  Gekas  said,  "attempts  to  put 
some  order  back  into  the  law 
prohibiting  agencies  from  engaging 
in  a  general  policy  of  non-acquies- 
cence. We  sought  to  provide  agen- 
cies the  latitude  necessary  in  the 
administration  of  a  national  pro- 
gram, but  we  have  considered  just 
as  importantly  the  legitimate  expec- 
tations of  persons  whose  lives  are  * 
See  Compliance  on  page  S  ^ 
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JUDICIAL   MILESTONES 


Appointed:  Merrick  B.  Garland,  as 

U.S.  Court  of  Appeals  Judge,  U.S. 
Court  of  Appeals  for  the  D.C. 
Circuit,  April  9. 

Appointed:  Colleen  Kollar-Kotelly, 

as  U.S.  District  Judge,  U.S.  District 
Court  for  the  District  of  Columbia, 
May  12. 

Elevated:  Judge  Jimm  Larry 
Hendren,  to  Chief  Judge,  U.S. 
District  Court  for  the  Western 
District  of  Arkansas,  succeeding 
Judge  Franklin  H.  Waters,  May  7. 

Elevated:  Samuel  Grayson  Wilson, 

to  Chief  Judge,  U.S.  District  Court  for 


the  Western  District  of  Virginia, 
suceeding  Judge  Jackson  L.  Kiser, 
May  1. 

Senior  Status:  Judge  Edward 
Leavy,  U.S.  Court  of  Appeals  for  the 
Ninth  Circuit,  May  19. 

Senior  Status:  Judge  Edmund  V. 
Ludwig,  U.S.  District  Court  for  the 
Eastern  District  of  Pennsylvania, 
May  20. 

Resigned:  Magistrate  Judge  David 
L.  West,  U.S.  District  Court  for  the 
District  of  Colorado,  Mav  2.  £v. 


Compliance  continued  from  page  7 

effected  by  federal  agencies."  While 
the  bill  requires  agencies  to  follow 
precedent  within  the  same  circuit,  it 
also  recognizes  circumstances  where 
it  may  be  appropriate  for  an  agency 
to  pursue  a  position  contrary  to  an 
otherwise  applicable  court  of  appeals 
decision. 

Anderson  told  the  subcommittee 
that  the  broad  yet  fair  approach  to 
restricting  non-acquiescence,  as 
reflected  in  H.R.  1544,  is  supported 
by  the  Conference  for  several  reasons: 

•  intracircuit  non-acquiescence 
undermines  the  application  of 
adherence  to  established  prece- 
dents to  subsequent  cases  arising 
within  the  same  judicial  circuit. 
This  fundamental  principle  lends 
stability  and  predictability  to  the 
justice  system  and  provides 
litigants  with  a  sense  of  fairness, 
regardless  of  their  financial 
means. 

•  Xon-acquiescence  creates  an  in- 
equality between  claimants  who 
appeal  agency  orders  and  those 
who  do  not.  Some  claimants  may 
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be  unaware  of  a  favorable  pre- 
cedent, or  lack  the  ability  to 
challenge  an  agency's  decision 
in  federal  court.  H.R.  1544  lev- 
els the  playing  field  by  prohibit- 
ing an  agency  from  ignoring 
case  law  that  may  be  detrimen- 
tal to  its  position  but  favorable 
to  individual  claimants. 

•     Xon-acquiescence  drains 
already  limited  resources.  An 
agency's  litigation  of  the  same 
issue  in  additional  circuits  after 
repeated  unsuccessful  attempts 
to  achieve  a  circuit  split  is  a  poor 
use  of  judicial  resources. 

"H.R.  1544  is  a  necessary  and  bal- 
anced proposal,  which  will  allow 
litigants,  as  well  as  the  courts,  to 
conserve  resources  by  avoiding  un- 
necessary re-litigation  of  issues  in 
federal  courts,"  Anderson  said  in 
his  testimony. 

Witnesses  at  the  hearing  included 
representatives  from  the  Social  Se- 
curity Administration,  the  internal 
Revenue  Service,  the  Department  of 
Justice,  the  American  Bar  Associa- 
tion, and  Americans  for  Tax  Re- 
form.  £^ 
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As  of  June  1,1997 


Courts  of  Appeals 

Vacancies 

26 

Xominees 

8 

District  Courts 

Vacancies 

70 

Xominees 

17 

Court  of  International  Trade 

Vacancies 

2 

Xominees 

0 

Courts  with 

"judicial  Emergencies" 

26 

Assistant  Director 
tor  Public  Affairs 
Appointed 

Charles  D.  Connor  has  been 
named  to  the  new  post  of  Assistant 
Director  for  Public  Affairs  at  the 
Administrative  Office.  Connor  is  a 
newfy  retired  captain  in  the  U.S. 
Navy,  where  he  most  recently 
served  as  Special  Assistant  for 
Public  Affairs  to  the  Secretary  of  the 
Navy.  During  his  25-year  naval 
career  he  served  in  various  commu- 
nications and  public  affairs  positions 
in  the  U.S.  and  overseas,  including 
deputy  chief  of  information  for  the 
Navy,  public  affairs  officer  for  the 
Navy's  European  Forces,  deputy- 
director  of  public  affairs  for  the  U.S. 
Space  Command,  and  special 
assistant  for  public  affairs  to  the 
Commander  of  the  Third  Fleet. 


Charles  D.  Connor 

Connor  earned  a  BA  from  the 
University  of  Illinois  and  a  JD  from 
Loyola  University  School  of  Law. 

David  A.  Sellers  has  been  ap- 
pointed Deputy  Assistant  Director 
for  Public  Affairs.  Sellers  has  served 
as  the  Public  Information  Officer  at 
the  AO  for  the  past  10  years.  4v^_ 


Judge  Damon  J.  Keith 
Receives  Thungood 
Marshall  Award 


For  long-term  contributions  to  the 
advancement  of  civil  rights,  civil 
Iberties,  and  human  rights  in  the 
US.,  Judge  Damon  J.  Keith  (6th  Or.) 
las  received  the  American  Bar 
Association's  1997  Thurgood 
Marshall  Award. 

"At  a  time  when  the  indepen- 
dence of  the  federal  Judiciary  is 
dangerously  under  political  attack,  it 
s  an  honor  to  recognize  a  judge 
vhose  career  is  a  monument  to  a 
ourageous  and  independent  Judi- 
iary,"  said  James  E.  Coleman  Jr., 
:hair  of  the  award  committee. 
'Judge  Keith  not  only  has  been  one 


Judge  Damon  ].  Keith  (6th  Cir.) 

of  the  country's  most  effective 
federal  judges  in  protecting  civil 
rights  and  civil  liberties,  but  also  has 


George  A.  Ray 


George  A.  Ray  is 
the  new  chief  of  the 
Administrative 
Office  District 
Court  Administra- 
tion Division, 
succeeding  Lydia 
Pelegrin,  who  has 
accepted  a  position 
as  assistant  U.S. 

attorney  in  the  Criminal  Division  for  the 
District  of  Columbia.  Ray  begins  his  new- 
duties  July  21. 

Ray's  service  with  the  federal  Judi- 
ciary began  in  September  1973,  and  he 
was  the  chief  deputy  clerk  for  the 
Northern  District  of  California  for  over  a 
decade.  He  has  served  as  clerk  of  court 
for  the  Northern  District  of  New  York 
since  1990.  Ray  is  a  two-time  Director's 
Award  winner,  recognized  for  out- 
standing leadership  in  1993,  and  for 
administrative  excellence  in  1996.  He 
also  has  been  active  in  the  Federal  Court 
Clerks  Association  and  has  represented 
the  Second  Circuit  as  a  member  of  the 
AO's  District  Clerks  Advisory  Group.  & 


inspired,  as  a  mentor  and  by  ex- 
ample, other  federal  judges  and  a 
generation  of  minority  and  civil 
rights  lawyers  to  join  his  quiet 
crusade.  His  opinions  are  inspira- 
tions; in  the  midst  of  condemning 
some  of  the  most  disgusting  behav- 
ior and  conduct  ever  to  come  before 
a  federal  judge,  he  always  manages 
to  remind  us  in  terms  that  are 
unifying  that  the  Constitution  and 
the  rule  of  law  are  more  than  ab- 
stractions." 

In  his  career  as  a  federal  judge 
and  a  lawyer,  Keith  has  dealt  with 
civil  rights  cases  involving  school 
desegregation,  voting  rights,  housing 
and  employment  discrimination 
based  upon  gender  and  race,  and 
warrantless  surveillance. 

The  Thurgood  Marshall  Award 
was  established  in  1992;  its  first 
recipient  was  U.S.  Supreme  Court 
Justice  Thurgood  Marshall.  £v^ 


Interview  continued  from  page  1 

I  am  profoundly  impressed  by  the 
dedication  and  professionalism  of 
our  own  staff  at  the  Administrative 
Office.  The  judges  who  are  commit- 
tee chairs  put  in  long  hours  without 
any  gain  for  themselves,  motivated 
only  by  a  strong  belief  in  the  judicial 
system  and  a  commitment  to  mak- 
ing it  work.  In  Congress,  the  many 
elected  officials  that  I  have  talked 
with  have  a  deep  concern  about  the 
judiciary's  role  in  society.  Though 
they  may  differ  about  our  specific 
roles,  to  a  person  they  seem  to  have 
a  strong  belief  in  the  importance  of 
the  judiciary-  to  a  secure  and  stable 
society.  Congressional  staff  we  deal 
with  are,  to  a  person,  knowledgeable 
and  extremely  hardworking.  Al- 
though Congress  has  rightly  criticized 
us  on  occasion,  all  mv  dealings  with 
the  legislative  branch  have  been 
characterized  by  good  faith  and  a 
strong  desire  to  serve  the  public  good. 


Budget  hearings  were 


o 

\s£  •  recently  concluded  in  the 
House  and  Senate.  How  was  the 
judiciary's  1998  budget  received  by- 
Congress? 

A.   Both  hearings  were  quite 
•   positive.  The  chairman  of  the 
House  Appropriations  Subcommit- 
tee on  Commerce,  justice,  State  and 
the  judiciary,  Representative  Hal 
Rogers  (R-KY),  has  a  deep  apprecia- 
tion for  the  historic  constitutional 
independence  of  the  judiciary.  At 
the  same  time  he  rightfully  insists 
that  public  funds  be  wisely  spent. 
Our  two-hour  hearing  covered  a 
broad  range  of  issues  touching  upon 
judicial  independence  and  the  need 
for  efficiency/-  in  government.  Our 
dialogue  was  quite  constructive.  I 
believe  that  it  will  lead  to  Congress 
having  a  better  understanding  of 
our  work. 


INTERVIEW 


Senator  judd  Gregg  (R-NH), 
chairman  of  our  Senate  Appropria- 
tions Subcommittee,  has  worked 
with  federal  judiciary  issues  for  a 
much  shorter  time  than  Representa- 
tive Rogers,  but  has  already  shown 
that  he  is  knowledgeable  about  our 
budget  issues.  The  Senator  and  I 
have  had  several  very  constructive 
meetings.  He  also  understands  the 
importance  of  the  federal  Judiciary 
and  wants  to  be  sure  that  we  are 
spending  our  appropriations  wisely. 
He  is  particularly  concerned  about 
the  apparent  growth  in  the  cost  of 
providing  defender  services,  espe- 
cially capital  prosecutions.  I  was 
able  to  provide  a  logical  explanation 
for  the  growth  and  the  steps  we  are 
taking  to  improve  management  of 
the  program. 

I  am  particularly  pleased  that 
both  the  House  and  Senate  hearings 
were  not  adversarial  in  nature. 
Rather,  each  represented  a  construc- 
tive and  thoughtful  dialogue  among 
representatives  from  the  separate 
branches  of  government.  We  are 
also  fortunate  that  our  hearings 
continue  to  be  non-partisan.  We 
enjoy  the  support  of  the  ranking 
Democrats  as  well — Senator  Ernest 
F.  Hollings  (D-SC),  ranking  minority 
member  of  the  Senate  Appropria- 
tions Subcommittee,  and  Represen- 
tative Alan  B.  Mollohan  (D-WV), 
ranking  minority  member  of  our 
House  Appropriations  Subcommit- 
tee. All  four  members  appear  to 
want  to  provide  us  with  sufficient 
funds  to  do  our  job,  but  within  the 
context  of  a  balanced  budget. 


Q0  What  were  the  primary 
•   concerns  of  the  appropria- 
tions committees? 

A.   Thankfully  for  us,  the 
•   primary  concern  of  both 
Representative  Rogers  and  Senator 


Judge  John  G.  Heyburn  II. 


Gregg  is  that  the  Judiciary  have  suf- 
ficient funds  to  perform  its  essential 
law  enforcement  role.  Both  chair- 
man understand  that  the  judiciary 
does  not  control  its  own  workload. 
They  are  acutely  avv-are  that  one 
must  keep  the  federal  law  enforce- 
ment machine  in  proper  balance. 
They  understand  that  it  makes  little 
sense  to  hire  new  prosecutors  with- 
out enough  judges,  probation  offic- 
ers, and  support  staff  to  respond  to 
their  efforts. 

On  the  other  hand,  as  Congress 
attempts  to  balance  the  federal  bud- 
get by  the  year  2002,  it  is  naturally 
concerned  that  the  Judiciary  explore 
cost-effective  alternatives  to  doing 
its  job.  That  includes  examining  the 
way  we  provide  educational  pro- 
grams to  our  judges  and  staff,  the 
criteria  we  use  for  building  court- 
houses and  the  workload  formulas 
which  dictate  the  number  of  staff 
and  new  judges  we  request. 

Representative  Mollohan  raised 
several  issues  at  the  hearing — the 
impact  of  vacant  judgeships,  the 
need  for  new  courthouses,  and  the 
cost  of  defense  counsel  in  capital 
cases.  This  last  concern,  specifically  <f* 
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related  to  the  Oklahoma  City  bomb- 
ing cases,  appears  to  be  an  area  of 
concern  to  a  number  of  members  in 
both  the  House  and  the  Senate. 


Q 


#  The  Congress  and  White 

•  House  recently  agreed  to  a 


blueprint  to  balance  the  federal 
budget  by  2002.  How  do  you  believe 
this  agreement  will  affect  the  Judi- 
ciarv? 


A 


#  We  only  have  the  beginning 

•  outlines  of  how  the  budget 
agreement  will  affect  the  Judiciary's 
appropriation  in  FY9S  and  future 
years.  Predictions  about  future 
budgets  are  not  worth  the  paper  on 
which  they  are  printed  since  any 
budget  agreement  is  good  only  so 
long  as  the  political  will  or  majority 
exists  to  enforce  it.  Nevertheless,  we 
understand  that  non-defense  discre- 
tionary spending  is  scheduled  to 
increase  $15  billion  or  approximately 
6  percent  from  FY97  to  FY98  (the 
budget  now  before  Congress).  Thus, 
in  the  current  budget  cycle  we  can 
expect  pressures  similar  to  those  of 
the  last  few  years. 

After  FY9S,  however,  the  growth 
in  that  spending  is  scheduled  to 
decline  as  follows:  FY99,  plus  1.1 
percent;  FY  2000,  plus  0.4  percent;  FY 
2001,  minus  0.8  percent;  FY  2002, 
plus  0.4  percent.  As  you  can  see,  for 
all  practical  purposes  there  will  be 
no  increase  in  non-defense  discre- 
tionary spending  for  the  four  fiscal 
years  after  FY98.  That  does  not  mean 
that  the  Judiciary's  appropriation 
will  be  capped  at  FY98  levels. 
Traditionally,  the  Judiciary,  because 
of  its  law  enforcement  responsibili- 
ties, has  fared  better  than  the  average 
executive  branch  agency.  However, 
with  less  overall  funding  available 
for  non-defense  discretionary 
programs  under  the  budget  agree- 
ment, it  will  undoubtedly  mean 
greater  scrutiny  of  our  budget 
requests.  It  will  be  up  to  the  Budget 
Committee  and,  indeed,  the  entire 


Judiciary  to  justify  those  requests. 
However,  I  would  trust  that  civil 
and  criminal  law  enforcement  will 
continue  to  be  a  high  priority  with 
Congress. 


Q.  At  its  last  meeting,  the 
•  Budget  Committee  passed  a 
resolution  concerning  long-range 
budgeting.  Could  you  describe  the 
resolution  and,  in  light  of  the  bal- 
anced-budget agreement,  what  does 
this  mean  for  the  Third  Branch? 

A.  The  Budget  Committee  felt 
•  that  it  was  important  to  put 
in  writing  its  two  guiding  principles. 
First,  the  Budget  Committee  is 
committed  to  obtaining  the  funds 
necessary-  for  the  Judiciary  to  per- 
form its  statutory  and  constitutional 
responsibilities.  This  is  vital  for  a 
strong  and  independent  Judiciary. 
Second,  among  the  responsibilities 


A#  For  years,  under  the  leader- 
•  ship  of  my  predecessor, 
Chief  Judge  Richard  Arnold,  the 
Budget  Committee  recommended  a 
budget  to  the  Judicial  Conference 
and  then  presented  the  approved 
request  to  Congress.  Because  the 
budget  context  has  changed  in 
recent  years,  the  committees' 
emphasis  may  reflect  slightlv 
different  priorities.  However,  its  role 
as  prescribed  by  the  Judicial  Confer- 
ence remains  unchanged. 


Q8  Congress  seems  to  take 
•  special  interest  in  reducing 
costs  throughout  the  federal  govern- 
ment. Has  the  Judiciary  been 
successful  in  convincing  Congress 
that  we  are  doing  our  part  in  cutting 
costs? 


_~1_ 


9  I  belie\'e  that  the  Appropria- 
•  tions  Committee  members 


"I  believe  that  the  Appropriations  Committee  members  under- 
stand well  the  efforts  which  the  Judicial  Conference  commit- 
tees, with  the  support  of  the  AO,  are  making  to  allow  the 
Judiciary  to  reduce  costs  and  become  more  efficient." 


of  a  separate  and  independent 
branch  of  government,  is  that  of 
spending  taxpayer  dollars  wisely. 
The  Judiciary  must  continue, 
therefore,  a  comprehensive  effort  to 
assess  economies  and  efficiencies 
within  our  own  operations.  We 
believe  that  these  two  principles 
establish  the  basis  for  a  constructive 
relationship  with  Congress  and  for  a 
healthy  Third  Branch. 


Q.  What  role  does  the  Budget 
•  Committee  play  in  the 
budget-making  process  for  the 
federal  Judiciary?  Do  you  foresee 
any  change  in  this  role  under  your 
leadership? 


understand  well  the  efforts  which 
the  Judicial  Conference  committees, 
with  the  support  of  the  AO,  are 
making  to  allow  the  Judiciary  to 
reduce  costs  and  become  more 
efficient.  For  example,  Representa- 
tive Rogers  has  been  a  strong  propo- 
nent of  videoconferencing,  and  the 
Judiciary  has  responded  accordingly. 
Both  Representative  Rogers  and 
Senator  Gregg  appreciate  that 
cutting  costs  is  a  long-term  effort  and 
that  the  Judiciary  is  making  a  sincere 
effort  to  do  so.  In  fact,  Representa- 
tive Rogers  complimented  the 
Judiciary  on  the  report  we  submitted 
last  November  to  Congress  on  our 
many  cost  containment  efforts.  That 
report  addressed  a  number  of 


11 
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Judiciary  economy  and  efficiency 
initiatives — reducing  rent  costs  and 
enhancing  use  of  automation,  to 
name  two.  At  the  same  time,  they 
also  know  that,  for  the  most  part,  the 
Judiciary  cannot  control  its  workload 
and  the  resulting  costs. 


Q#  What  role  does  the  Economy 
•  Subcommittee  of  the  Budget 
Committee  play  in  these  cost-cutting 
efforts? 

A.  In  September  1993,  the 
•  Judicial  Conference  autho- 
rized the  formation  of  the  Economy 
Subcommittee  of  the  Budget  Com- 
mittee. Since  that  time,  members  of 
the  subcommittee  have  worked 
closely  with  other  conference  com- 
mittees to  encourage  innovation  and 
efficiency  in  the  budgetary  process. 
This  is  an  essential  job  in  the  current 
budget  atmosphere.  It  is  also  a 
delicate  one.  The  role  of  the 
Economy  Subcommittee  is  analo- 
gous to  that  of  the  Office  of  Manage- 
ment and  Budget,  a  role  that  is,  by 
definition,  less  than  popular.  I  am 


confident  that  all  involved  in  this 
process  recognize  that  this  is  a  joint 
effort  for  the  good  of  the  entire 

Judiciary.  It  is  in  this  spirit  that  the 
Economy  Subcommittee  continues  its 
work  with  the  various  committees. 


Q#  What  can  the  courts  do  to 
•  assist  in  this  effort  to  make 
the  Judiciary  as  efficient  and  produc- 
tive as  possible? 


A 


#  This  is  a  good  question 

•  because  it  allows  me  to 
highlight  one  of  the  Judiciary's 
greatest  strengths:  experienced, 
professional  and  decentralized 
management.  About  three  years  ago, 
the  Judicial  Conference  approved 
implementation  of  a  program  to 
decentralize  the  courts'  budgets.  By 
doing  so,  the  Judiciary  took  a  giant 
step  ahead  of  most  other  federal 
agencies  in  the  management  of  its 
financial  resources.  Wise  exercise  of 
management  discretion  is  the  best 
way  that  courts  can  help  the  Judi- 
ciary. By  wisely  exercising  the 
decentralized  management  function; 


by  making  suggestions  about  better 
practices;  and  by  returning  funds 
saved  through  efficient  practices, 
the  courts  will  continue  to  help  the 
entire  Judiciary. 


theCC 


A  big  issue  for  the  Judiciary 
in  Washington  these  days  is 
the  (!OLA.  How  has  this  impacted 
your  work  on  the  Budget  Commit- 
tee? 


A: 


The  judges'  COLA  is  not 
really  a  budget  issue,  as  the 
expense  of  it  is  not  significant.  The 
FY98  budget  request  assumes  a  2.8 
percent  COLA,  which  would  cost 
about  S6  million.  We  have  included 
that  amount  in  our  budget  request. 
However,  we  need  specific  statutory 
authority  to  raise  judicial  officer 
salaries.  Knowing  this,  I  have  made 
every  effort  to  underscore  its 
importance  in  my  personal  com- 
ments at  both  the  Senate  and  House 
hearings,  by  specifically  stating  that 
a  COLA  is  vital  to  an  independent 
Judiciary  as  envisioned  by  the 
Founding  Fathers,   iv. 
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Testifying  at  the  hearing  to  authorize  IS  new  bankruptcy  judgeships  were  (left  to  right) 
:hief  Bankruptcy  Judge  Tina  L.  Brozrmn  (S.D.  NY.)  and  judge  David  R.  Thompson  (9ih 
jr.),  chair  of  the  Judicial  Conference  Committee  on  the  Administration  of  the  Bankruptcy 
ystem. 


A  House  Judiciary  subcommittee 
ist  month  marked  up  and  reported 
ut  to  the  full  committee  legislation 
tat  will  authorize  18  new  bank- 
jptcy  judgeships  to  meet  the  record 
;vel  of  bankruptcies  being  filed  in 
jderal  courts  nationwide. 


"A  system,  which  is  receiving  ex- 
cessively large  numbers  of  new 
cases  year  after  year  without  also  re- 
ceiving a  sufficient  number  of  judi- 
cial officers  to  adjudicate  these 
cases,  cannot  operate  in  the  manner 
See  Judgeships  on  page  2 
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House  Links  Bills: 
COLA  Attached  to 
Judicial  Reform 


Two  key  pieces  of  legislation 
became  one  last  month  when  the 
House  Judiciary  Subcommittee  on 
Courts  and  Intellectual  Property 
marked  up  and  reported  out  an 
amended  version  of  H.R.  1252,  the 
Judicial  Reform  Act  of  1997,  and 
attached  to  it  provisions  that 
would  favorably  affect  judges' 
compensation. 

The  Judicial  Conference  op- 
poses several  of  the  provisions 
contained  in  H.R.  1252.  As  re- 
ported out  of  the  subcommittee, 
the  bill  contains  five  new  provi- 
sions, including  the  delinkage  of 
judicial  salaries  from  that  of 
members  of  Congress  and  the 
repeal  of  section  140  of  P.L.  97-92. 
H.R.  1252,  which  is  the  Republi- 
cans' attempt  to  address  per- 
ceived acts  of  "judicial  activism," 
was  the  subject  of  a  May  14 
hearing  at  which  Chief  Judge 
Henry  Politz  (5th  Cir.)  and  Judge 
Ann  Williams  (N.D.  111.)  testified. 

The  marked-up  bill's  provi- 
sions would 

•     Require  three-judge 
courts  to  consider  applications  for 
interlocutory  or  permanent 

See  COLA  en  page  4 
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which  the  federal  judiciary  and 
Congress  envisioned,"  said  Judge 
David  R.  Thompson  (9th  Cir.),  chair 
of  the  Judicial  Conference  Commit- 
tee on  the  Administration  of  the 
Bankruptcy  System,  at  a  hearing 
prior  to  the  markup.  "Timely  resolu- 
tion of  a  bankruptcy  case,  be  it  a 
consumer's  or  a  corporation's,  is  im- 
portant to  everyone,"  Thompson 
said  in  his  testimony.  "Delay  is  a 
disservice  to  the  rights  of  the  credi- 
tors and  to  the  rehabilitation — the 
fresh  start — of  the  consumer,  family 
farmer,  small  business,  corporation, 
and  municipality." 

Thompson  appeared  before  the 
House  Judiciary  Subcommittee  on 
Commercial  and  Administrative 
Law.  The  subcommittee  was  consid- 
ering H.R.  1596,  the  Bankruptcy 
Judgeship  Act  of  1997.  The  18  new 
judgeships  contained  in  the  bill 
would  be  located  in  14  different  ju- 
dicial districts;  1 1  of  the  positions 
would  be  created  as  temporary 
judgeships,  which  would  be  in  exist- 
ence for  a  minimum  of  five  years. 
Referring  to  the  temporary  judge- 
ships, Thompson  said,  "We  believe 
this  approach,  which  provides  a 
minimum  of  five  years  of  additional 
judgeship  time,  is  a  prudent  use  of 


our  scarce  federal  funds:  it  meets  the 
immediate  and  foreseeable  future 
needs  of  our  bankruptcy  system,  yet 
affords  an  opportunity  to  reassess  a 
district  whose  long-term  needs  are 
uncertain." 

Xew  bankruptcy  judgeships  were 
lasted  created  in  1992,  when  Con- 
gress authorized  35  positions.  There 
currently  are  326  authorized  bank- 
ruptcy judgeships.  The  Judicial  Con- 
ference has  urged  that  filling  of  10  of 
these  judgeships  be  deferred. 

Thompson  was  accompanied  on 
the  panel  of  witnesses  by  Chief 
Bankruptcy  judge  Tina  L.  Brozman 
(S.D.  X.Y.)  and  Chief  Bankruptcy 
Judge  Frank  W.  Koger  (W.  D.  Mo.), 
who  represents  the  National  Confer- 
ence of  Bankruptcy  judges.  Also  tes- 
tifying at  the  hearing  were  Michael 
P.  Richman,  representing  the  Ameri- 
can Bankruptcy  Institute,  and  Rich- 
ard L.  Wynne  of  the  Los  Angeles 
County  Bar  Association,  who  sup- 
ported additional  bankruptcy  judge- 
ships in  the  Central  District  of  Cali- 
fornia. 

The  need  for  additional  judicial 
officers  is  critical  to  meet  the  bur- 
geoning caseload  in  bankruptcy 
courts.  In  1996,  for  the  first  time  in 
history,  the  number  of  bankruptcy 
petitions  filed  in  one  year  exceeded 


one  million.  This  record  was  fol- 
lowed by  two  more  when  the  first 
quarter  filings  for  1997— 311,131  — 
topped  the  previous  number  of 
cases  ever  filed  in  one  quarter  and 
the  second  quarter  filings  for  1997 — 
335,073 — were  even  higher. 

While  the  level  of  filings  clearly 
justifies  the  creation  of  new  bank- 
ruptcy judgeships,  courts  constantly 
are  exploring  ways  to  accomplish 
more  with  less,  Thompson  told  the 
subcommittee.  For  example,  Thomp- 
son is  involved  with  the  Workload 
Equalization  Project  sponsored  by 
the  Judicial  Council  of  the  Court  of 
Appeals  for  the  Ninth  Circuit.  Un- 
der this  pilot  project,  numerous  ad- 
versary proceedings  from  districts 
within  a  circuit  with  oppressive 
caseloads  are  transferred  to  volun- 
teer bankruptcy  judges  in  other  dis- 
tricts. 

Brozman  told  the  committee  that 
the  bankruptcy  court  in  the  South- 
ern District  of  New  York  also  has 
dedicated  efforts  toward  doing 
more  with  limited  resources.  The 
court,  which  enjoys  a  national  repu- 
tation for  expertise  in  administering 
so-called  "mega"  cases,  has  been  in- 
novative in  creating  guidelines  on 
filing  fees,  in  implementing  budget- 
ing committees  to  review  planned    y* 


Senate  Committee  Reviews  Judicial  Resources  in  5th  and  11th  Circuits 
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Senator  Charles  Grassley  (R-LA), 
chair  of  the  Senate  Judiciary  Com- 
mittee Subcommittee  on  Adminis- 
trative Oversight  and  the  Courts, 
last  month  convened  the  third  in  a 
series  of  unprecedented  hearings  on 
the  allocation  of  judicial  resources. 
The  hearings  have  elicited  a  variety 
of  opinions  within  the  Judiciary. 

Grassley's  probe  comes  at  a  time 
when  the  total  number  of  cases 
being  filed  in  the  12  regional  courts 
of  appeals  is  at  an  all-time  high.  In 
addition,  no  new  Article  III  judge- 
ships have  been  created  since 


December  1990.  Of  the  authorized 
179  appellate  judgeships,  27  were 
vacant  as  of  July  1, 1997. 

Last  month's  hearing  focused  on 
the  5th  and  11th  Circuits.  The  two 
circuits  had  been  a  single  circuit,  but 
were  split  in  1980.  At  that  time  the 
5th  Circuit  had  26  judgeships.  The 
5th  now  has  17  authorized  judge- 
ships; the  11th  Circuit  has  12. 
Previously  Grassley  had  looked  at 
the  judgeships  authorized  in  the 
D.C  and  4th  Circuits. 

"It's  become  even  more  apparent 
that  the  Judiciary  is  a  large  bureau- 


cracy that's  plagued  by  the  same 
problems  that  accompany  the  other 
two  branches,"  Grassley  said  in  his 
opening  remarks.  "As  we  all  know, 
bureaucracies  have  a  tendency  to 
grow  and  grow.  Up  until  now,  the 
judiciary  has  been  on  a  one-way 
glide-path  to  growth.  This  has 
profound  consequences  for  Con- 
gress and  the  American  taxpayer." 

The  single  panel  of  witnesses 
testifying  on  the  appropriate  alloca- 
tion of  judgeships  in  the  5th  and 
11th  Circuits  was  composed  of  Chief   . 
Judge  Joseph  W.  Hatchett  (11th 
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Bankruptcy  Judges©  Request 
!.  1596,  The  Bankruptcy  Judgeship  Act  of  1997 


Judgeships 

Current 

Additional 

Hstrict 

Authorized 

Recommended 

>.  New  York 

2 

1  Temporary 

.  New  York 

6 

1  Temporary 

).  New  York 

9 

1  Temporary 

aware 

2 

0* 

v  Jersey 

8 

1  Permanent 

.  Pennsylvania 

5 

1  Temporary 

».  Pennsylvania 

2 

1  Temporary 

yianti 

4 

1  Permanent, 
1  Temporary 

>.  Virginia 

5 

1  Temporary 

.  Mississippi 

1 

).  Mississippi 

2 

1  Temporary*' 

L  Michigan 

4 

1  Temporary 

I.Tennessee 

4 

1  Permanent 

.  California 

5 

1  Temporary 

i.  California 

21 

4  Permanent 

.  Piorida 

5 

1  Temporary 

~>eiaioare,  the  Conference  recommends  thai  the  existing 
xrary  position  in  the  district  be  extended  for  an  additional 
year  period. 

;  position  also  zcould  help  in  the  Northern  District 
Ussissippi. 


activities  in  cases  for  their  cost 
effectiveness,  for  creating  a  full- 
scale  mediation  program,  and  for 
designing  and  using,  with  the  as- 
sistance of  the  Administrative 
Office,  an  electronic  filing  system 
using  the  Internet.  But  even  these 
efforts  cannot  substitute  for  a  full 
complement  of  judges.  Said 
Brozman,  "the  increase  in  our 
workload  has  reached  the  level 
where  an  additional  judgeship  is 
critical  if  we  are  to  continue  to 
provide,  in  the  words  of  the 
court's  mission  statement,  'a  fair 
and  effective  forum  for  the  pro- 
tection and  marshaling  of  estate 
assets,  the  discharge  or  adjust- 
ment of  debts,  and  the  timely 
distribution  of  property  or  secu- 
rities, consistent  with  the  law/" 
Koger  told  the  subcommittee 
that  last  year  Missouri,  what  he 
called  "a  financially  conservative 
section  of  the  country,"  had  a  35 
percent  increase  in  bankruptcy 
filings,  and  the  state  may  experi- 
ence a  further  20  percent  increase 
in  1997.  "We  are  getting  a  deluge 
of  cases,"  said  Koger,  "and  we 
are  getting  more  and  more  com- 
plex issues  that  require  quality 
time  by  a  judge  to  hear,  consider, 
and  hopefully  rule  correctly.  Just 


as  important  is  making  the  indi- 
viduals who  come  to  our  courts 
feel  that  they  have  had  a  consid- 
ered and  adequate  and  courteous 
opportunity  to  present  their 
problem  and  have  it  considered 
by  an  arbiter  of  justice  rather 
than  an  overworked  and  harried 
person  who  lacks  the  time  to  be 
anything  other  than  an  order 
signer." 

Thompson  agreed.  "There  are 
many  aspects  to  the  bankruptcy 
system.  An  important  one  is  the 
minimum  number  of  bankruptcv 
judges  necessary  to  administer 
the  system  today,"  said  Thomp- 
son. "I  am  here  today  because  of 
the  sustained,  excessive  growth 
in  filings  and  associated  judicial 
workloads  and  the  urgent  need 
for  additional  bankruptcy  judge- 
ships." 

In  the  Senate,  the  Subcommit- 
tee on  Administrative  Oversight 
and  the  Courts  considers  judge- 
ship requests.  The  subcommittee 
chair,  Senator  Charles  Grassley 
(R-IA),  has  asked  for  information 
on  judges'  travel  from  the  14 
courts  requesting  bankruptcy 
judgeships.  This  information 
may  have  a  bearing  on  the  out- 
come of  the  legislation.  4^ 


(Photo  left  to  right)  Judge  Gerald  Tjoflat  (11th  dr.),  Chief  Judge  Joseph  Hatchett  (11th 
Zir.),  Judge  Patrick  Higginbotham  (5th  dr.),  Judge  Edith  Jones  (5th  dr.)  and  W.  Frank 
fewton,  dean  of  the  Texas  Tech  University  School  of  Law,  testified  in  the  Senate  on  judicial 
esource  allocations  in  their  circuits. 


Ox.),  Judge  Gerald  Tjoflat  (11th 
Cir.),  Judge  Patrick  Higginbotham 
(5th  Cir.),  Judge  Edith  Jones  (5th   ' 
Cir.),  and  W.  Frank  Newton,  dean 
and  professor  of  law  at  the  Texas 
Tech  University  School  of  Law. 

Hatchett  told  the  subcommittee 
that,  in  his  view,  "in  order  to  serve 
the  public  with  the  excellence  it 
expects  and  deserves,  the  11th 
Circuit  needs  more  active  judges. 
The  court  should  expand  in  a 
limited  fashion,  from  12  to  15 
members."  Although  the  circuit  has 
taken  several  steps  for  keeping  up 
with  its  workload,  including  hiring  a 
large  staff  of  attorneys,  enlisting  the 

5th  and  11th  continued  on  page  9 
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COLA  continued  from  page  1 

injunctions  restraining,  on  the 
grounds  of  unconstitutionality, 
the  enforcement,  execution,  or 
operation  of  a  state  law  adopted 
by  referendum.  Judicial  Confer- 
ence policy  finds  the  use  of 
three-judge  courts  to  be  incon- 
sistent with  sound  judicial  ad- 
ministration. 

•  Authorize  a  court  of  appeals  to 
permit,  at  its  discretion,  an  ap- 
peal by  either  party  from  a  dis- 
trict court's  class  action  certifica- 
tion decision.  In  June,  the  Judi- 
cial Conference  Committee  on 
Rules  of  Practice  and  Procedure 
approved  for  transmission  to  the 
Conference  a  recommendation 
from  its  Advisory  Committee  on 
Civil  Rules  to  amend  Federal 
Rule  of  Civil  Procedure  23(f),  to 
authorize  the  interlocutory  ap- 
peal of  class  action  certification 
rulings.  The  Judicial  Conference 
opposes  this  statutory  change  on 
the  ground  that  it  would  circum- 
vent the  Rules  Enabling  Act. 

•  Refer  complaints  of  judicial  mis- 
conduct or  disability  to  another 
judicial  circuit  for  processing. 
As  amended  at  markup,  the  pro- 
vision would  allow  the  chief 
judge  to  dismiss  complaints  as 
frivolous,  as  related  to  the  mer- 
its of  a  decision  or  ruling,  or  as 
not  in  conformity  with  the  statu- 
tory requirements.  The  chief 
judge  could  not  dismiss  a  com- 
plaint based  on  corrective  action 
or  appoint  a  special  committee 
to  investigate  the  complaint — 
those  actions  could  only  be 
taken  by  the  chief  judge  of  an- 
other circuit  upon  transfer  of  the 
complaint.  The  Judicial  Confer- 
ence opposes  transfer  of  com- 
plaints of  judicial  misconduct  or 
disability  to  another  circuit. 

•  Limit  a  federal  court's  ability  to 
enter  orders  or  approve  settle- 
ments that  require  a  state  or  lo- 
cal government  to  impose,  in- 


crease, levy,  or  assess  a  tax  for 
the  purpose  of  complying  with 
the  order,  unless  the  court 
makes  certain  findings,  in 
markup,  an  amendment  was  ac- 
cepted narrowing  the  scope  of 
the  bill  to  orders  or  settlements 
that  "expressly  direct"  any  state 
or  political  subdivision  of  a 
state  to  impose,  increase,  levy, 
or  assess  any  tax.  However, 
there  are  indications  the  provi- 
sion may  revert  to  its  original 
language.  The  Judicial  Confer- 
ence opposes  limitations  on  the 
remedial  powers  of  courts. 

•  Allow  a  party  to  a  civil  case  in  a 
district  court  to  bring  a  motion 
to  reassign,  without  cause  as  a 
matter  of  right,  the  case  to  an- 
other appropriate  judicial  of- 
ficer. In  markup,  the  provision 
was  amended  so  that  the  prac- 
tice would  be  required  in  21 
district  courts  with  the  largest 
number  of  authorized  district 
judgeships,  and  the  require- 
ment would  sunset  five  years 
from  the  date  of  enactment.  The 
Federal  Judicial  Center  would 
be  required  to  monitor  the 
practice  and  report  annually  to 
Congress  on  its  findings.  It  is 
expected  that  at  the  full  com- 
mittee an  effort  will  be  made  to 
expand  the  right  to  criminal 
cases.  The  Judicial  Conference 
opposed  a  similar  House  bill  in- 
troduced nearlv  20  years  ago 
because  of  concerns  about  judi- 
cial independence  and  the  pro- 
motion of  "judge  shopping"  by 
parties. 

At  the  mark-up  the  subcommit- 
tee added  provisions  that  would  do 
the  following: 

•  Require  random  assignment  of 
all  habeas  corpus  cases  in  a 
given  judicial  district. 

•  Authorize  the  presiding  judge 
or  justice  of  an  appellate  court 
or  the  Supreme  Court,  to  allow 
cameras  in  the  court  during 


court  proceedings.  Presently, 
authority  to  authorize  cameras 
in  the  courts  of  appeals  lies  with 
the  circuit  judicial  councils. 

•  Repeal  section  140  of  P.L.  97-92 

and  delink  judges'  salaries  from 
those  of  members  of  Congress 
by  tying  them  to  the  COLAs  re- 
ceived by  employees  on  the 
General  Schedule.  The  provision 
does  not  provide  the  9.6  percent 
catch-up  COLA  requested  by 
the  Judicial  Conference. 

•  Provide  original  jurisdiction  in 
the  district  courts  of  any  civil  ac- 
tions involving  minimal  diver- 
sity between  adverse  parties 
that  arise  from  a  single  accident, 
"where  at  least  25  natural  per- 
sons have  either  died  or  in- 
curred injury  in  the  accident  at  a 
discrete  location  and,  in  the  case 
of  injury,  the  injury  has  resulted 
in  damages  that  exceed  $50,000 
per  person,  exclusive  of  interest 
and  costs."  The  provision  is  in- 
tended to  address  single  event 
mass  tort  cases,  such  as  aircraft 
accidents  or  hotel  fires  by  con- 
solidating such  actions.  The  Ju- 
dicial Conference  supports  this 
multiparty-multiforum  provi- 
sion, which  passed  the  House  in 
the  early  1990s. 

•  Extend  from  30  to  60  days  the 
deadline  for  appeals  by  the  Of- 
fice of  Personnel  Management 
from  decisions  taken  by  the 
Merit  Systems  Protection  Board. 
These  appeals  go  to  the  Court  of 
Appeals  for  the  Federal  Circuit. 
The  Judicial  Conference  has  no 
position  on  this  provision.  £v^ 
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Senate  Hears 
Concerns  on  Judicial 
Activism 


A  month  after  a  House  Judiciary 
Committee  subcommittee  conducted 
a  hearing  on  "judicial  activism/'  the 
Senate  Judiciary  Committee's 
Subcommittee  on  the  Constitution, 
Federalism,  and  Property  Rights 
held  the  first  of  what  is  expected  to 
be  two  hearings  on  the  same  topic. 
Xo  representatives  from  the  federal 
Judiciary  were  asked  to  testify; 
witnesses  included  C.  Boyd  en  Gray, 
former  White  House  Counsel  to 
President  Bush,  and  former  U.S. 
Attorney  General  Edwin  Meese  III. 

Senate  subcommittee  chair, 
Senator  John  D.  Ashcroft  (R-MO), 
emphasized  in  his  opening  state- 
ment that  although  critics  suggest 
that  the  attack  on  judicial  activism  is 
just  "a  thinly-veiled  attack  on  judges 
appointed  by  Democrats,"  he  is 
committed  to  eliminating  judicial 
activism  "without  regard  to  whether 
my  party  appointed  the  judges  or 
whether  I  like  the  outcome  in  a 
particular  case  as  a  policy  matter." 
Ashcroft  defined  judicial  activism  in 
terms  of  "judges  ignoring  the  text 
and  implementing  their  own  poiicv 
agendas." 

Senator  Orrin  Hatch  (R-UT),  the 
Judiciary  Committee  chair  and  a 
member  of  the  subcommittee, 
defined  judicial  activism  as  a  matter 
of  important  constitutional  prin- 
ciple, saying  "when  unelected, 
life-tenured  judges  decide  cases 
based  on  their  own  policy  prefer- 
ences, instead  of  what  the  law 
requires,  they  remove  entire  spheres 
of  policymaking  from  the  demo- 
cratic process.  This  strikes  at  the 
heart  of  constitutionalism  and 
ultimately  undermines  our  verv 
system  of  democratic  government." 
Hatch  said  that  Congress  has  an 
Dbligation  to  examine  the  proper 


Xoting  that  he  has 


role  of  the  courts  and  this  should 
not  be  seen  as  a  threat  to  judicial 
independence,  and  hoped  that  "the 
participants  in,  and  observers  of, 
this  examination,  are  able  to  distin- 
guish between  reasoned  inquiry 
regarding  constitutional  principle,  as 
opposed  to  an  attack  on  judicial 
independence  or  hostility  to  the 
courts  general.lv 
introduced  legislation  to  raise 
judicial  salaries  and  is  planning  to 
introduce  legislation  to  enhance  the 
penalties  for  threats  against  judicial 
officers,  Hatch  concluded,  "In  short, 
while  judicial  activists  have  no 
greater  foe  than  myself,  the  Judi- 
ciary generally,  and  the  principle  of 
judicial  independence,  has  no 
greater  supporter  than  myself." 

Meese,  who  currently  is  a  fellow 
at  the  Heritage  Foundation,  criti- 
cized judges  for  taking  on  broad 
public  policy  issues.  "In  many  cases 
the  Supreme  Court  and  other  federal 
judicial  bodies  have  not  only  ex- 
ceeded their  constitutional  limits  but 
have  challenged  the  principle  of 
federalism,  which  should  protect  the 
balance  of  power  between  the 
national  government  and  the 
governments  of  the  states."  Meese 
said  activist  court  decisions  "have 
undermined  nearly  every  aspect  of 
public  policy."  He  cited  as  ex- 
amples, United  Sieelzoorkers  of 
America  v.  Weber  (1979),  as  allowing 
racial  preferences  and  quotas; 
Goldberg  v.  Kelly  (1970)  as  creating  a 
right  to  public  welfare  assistance; 
Mapp  v.  Ohio  (1961)  in  hampering 
criminal  prosecution  by  requiring 
state  courts  to  exclude  from  criminal 
cases  anv  evidence  found  during  an 
unreasonable  search  or  seizure; 
Griggs  v.  Duke  Power  Co.  (1971)  as 
lowering  hiring  standards  for  the 
U.S.  workforce;  Roe  v.  Wade  (1973)  as 
discovering  a  right  to  abortion;  and 
Romer  v.  Evans  (1996)  as  overturning 
state  referenda.  -^ 


rr: 


Long-term  Effects  of 
Prisoner  Litigation 
Reform  Act  Not  Yet 
Clear 

Just  months  after  the  Prison 
Litigation  Reform  Act  (PLRA)  was 
signed  into  law  (P.L.  104-134)  in 
April  1996,  federal  question  civil- 
rights  prisoner  petitions  declined  to 
their  lowest  level  in  five  years. 
Whether  the  PLRA  was  responsible 
for  this  decrease,  and  if  so,  whether 
the  downward  trend  will  continue, 
are  questions  that  cannot  yet  be  fully 
answered. 

The  PLRA  was  intended  to  limit  a 
prisoner's  ability  in  non-habea$ 
cases  to  file  in  forma  pauperis  (IFF) 
petitions  that  are  frivolous,  mali- 
cious, or  untrue.  Among  other 
reforms,  the  act  changed  federal 
court  procedures  for  filing  and 
reviewing  IFF  petitions,  placing 
limits  on  the  number  of  non-merito- 
rious IFP  claims,  and  making 
prisoners  pay  filing  fees  if  funds  are 
available. 

During  fiscal  years  1992  to  1996, 
total  prisoner  petitions  increased  41 
percent,  from  48,423  to  68,235. 
Filings  usually  ranged  between 
12,000  and  16,000  per  quarter.  As 
the  PLRA  moved  through  Congress 
last  year,  the  number  of  prisoner 
petitions  filed,  including  civil  rights 
cases,  began  to  increase,  perhaps  as 
prisoners,  aware  of  the  legislation, 
filed  petitions  in  anticipation  of 
changes  in  procedures  and  increases 
in  filing  fees.  Filings  peaked  at  about 
18,000  cases  during  the  second 
quarter  of  calendar  year  1996  (April 
1  through  June  30, 1996). 

At  the  same  time,  there  was  a  62 
percent  increase  in  motions  to  va- 
cate sentences  during  fiscal  year 
1996,  resulting  from  the  1995  Su- 
preme Court  ruling  in  Bailey  v. 
United  States  (116  S.Ct.  501).  Bailey 

See  Reform  on  page  6 
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established  that  enhanced  penalties 
for  using  a  firearm  during  a  drug 
trafficking  offense  or  crime  of  vio- 
lence could  not  be  applied  unless  a 
defendant  actually  used  a  weapon  in 
committing  the  crime. 

The  PLRA  was  signed  into  law 
April  26, 1996,  as  part  of  the  omni- 
bus budget  reconciliation  legislation, 
and  by  the  third  quarter  of  calendar 
year  1996,  the  number  of  prisoner 
petitions  had  begun  to  decline.  For 
calendar  year  1996,  civil  rights  pris- 
oner petitions  fell  by  almost  4,000 
cases,  a  9  percent  decrease.  How- 
ever, during  the  same  time  period, 
motions  to  vacate  sentence  increased 
by  nearly  3,300  and  habeas  corpus 
petitions  rose  by  almost  1,100  cases. 
Overall,  total  prisoner  petitions  in- 
creased 1  percent. 

According  to  statistical  analysts, 
long-term  effects  of  PLRA  will  not 
be  clear  until  after  at  least  one  year's 
data  have  been  collected  and  ana- 
lyzed. Until  then,  it  is  premature  to 
say  whether  the  decline  in  civil 
rights  prisoner  petitions  will  con- 
tin  u 


The  PLRA  prohibits  prisoners 
from  filing  more  than  three  IFP  peti- 
tions if  the  first  three  were  dis- 
missed on  the  grounds  that  they 
were  frivolous,  malicious,  or  failed 
to  state  a  claim  upon  which  relief 
could  be  granted.  However,  a  pris- 
oner can  file  additional  claims  if  he 
or  she  is  "under  imminent  threat  of 
serious  bodily  injury." 

Under  the  PLRA,  prisoners  filing 
IFP  actions  also  must  submit  certi- 
fied copies  of  their  prison  trust  fund 
account  statements  for  the  six- 
month  period  immediately  before 
filing  the  petitions,  as  well  as  affida- 
vits listing  all  assets.  If  a  prisoner 
has  insufficient  funds,  the  court 
must  collect  an  initial  partial  filing 
fee  of  20  percent  of  the  average 
monthly  deposit  in  the  prisoners'  ac- 
count or  the  average  monthly  bal- 
ance in  the  prisoners'  account  for  the 
previous  six-month  period,  which- 
ever is  greater.  The  prisoner  is  then 
required  to  pay  to  the  court  20  per- 
cent of  his  or  her  monthly  income, 
whenever  it  exceeds  S10,  until  the 
filing  fee  is  paid.   £^ 


House  Weighs 
Approach  to  Victims' 
Rights 


Should  Congress  act  on  a  crime 
victims'  rights  initiative,  the  judicial 
Conference  strongly  urges  that  it 
consider  a  statutory  approach  as 
opposed  to  a  constitutional  amend- 
ment, a  representative  of  the  Confer- 
ence told  the  House  Judiciary 
Committee  last  month. 

"A  statutory  approach  would 
allow  all  participants  in  the  federal 
criminal  justice  system  to  gain 
experience  with  the  principles 
involved  without  taking  the  unusual 
step  of  amending  our  nation's 
fundamental  legal  charter,  with  its 
concomitant  applications  to  the 
various  state  systems,"  said  Chief 
Judge  George  P.  Kazen  (S.D.  Tex.), 
chair  of  the  Conference  Committee 
on  Criminal  Law.  He  was  accompa- 
nied at  the  hearing  by  Judge  Wm. 
Terrell  Hodges  (M.D.  Fla.),  chair  of 
the  Conference  Executive  Commit- 
tee. 

House  Judiciary  Committee  Chair 
Henry  Hyde  (R-IL.)  acknowledged 
that  there  may  be  some  problems 
with  a  constitutional  amendment.  "I 
wouldn't  be  for  a  constitutional 
amendment  if  it  got  in  the  way  of  the 
effective  administration  of  justice," 
he  said.  "I  don't  want  to  encumber 
the  system,  but  at  the  same  time,  I'm 
most  sympathetic  to  victims." 

In  March  1997,  the  Judicial 
Conference  resolved  to  take  no 
position  at  that  time  on  the  enact- 
ment of  a  victims'  rights  constitu- 
tional amendment,  although  it 
subsequently  voiced  its  strong 
preference  for  a  statutory  approach 
as  opposed  to  a  constitutional 
amendment.  The  Conference  also 
has  taken  no  formal  position  on  H.R. 
1322,  the  Victims'  Rights  Constitu- 
tional Amendment  Implementation 
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Act  of  1997.  In  his  testimony,  Kazen 
noted  that  H.R.  1322,  althoueh 
introduced  as  an  implementing 
statute  for  a  constitutional  amend- 
ment, potentially  could  be  crafted  as 
the  basis  for  a  statutory  approach  to 
the  issue  of  victims'  rights. 

While  H.J.  Res.  71,  the  proposed 
constitutional  amendment,  appears 
to  have  less  potential  to  adversely 
impact  the  federal  Judiciary  than 
previous  proposed  constitutional 
amendments,  the  Conference  does 
have  a  number  of  fundamental 
concerns,  Kazen  said.  Among  the 
most  important  are  the  kinds  of 
crimes  to  which  the  amendment  will 
apply,  the  remedies  for  violations  of 
the  proposed  rights,  the  implications 
that  enforcement  of  the  proposed 
rights  have  for  our  federal  system, 
the  need  for  exceptions  to  the 
proposed  rights  necessitated  by  the 
considerations  of  the  administration 
of  justice,  speedy  trial  rights  of 
victims,  and  the  allocation  of 
responsibility  for  providing  notice  to 
victims. 

"The  members  of  the  federal 
Judiciary,  like  all  Americans,  share  a 
profound  concern  for  the  victims  of 
crime.  Neither  judges  nor  their 
loved  ones  are  immune  from  the 
results  of  criminal  activity,"  Kazen 
said  in  his  testimonv.  "However,  we 
believe  that  the  interests  of  crime 
victims  are  best  served  by  a  system 
which  will  provide  adequate  protec- 
tion for  the  rights  of  victims  while 
balancing  the  need  to  ensure  a  fair 
trial  for  persons  accused  of  a  crime 
but  who  are  presumed  to  be  inno- 
cent. That  is  our  goal.  It  is  one  we 
should  share  together." 

Should  Congress  decide  to  act  on 
a  crime  victims'  rights  measure, 
Kazen  concluded,  a  statutory 
approach  offers  a  number  of  advan- 
tages. "It  would  more  easily  accom- 
modate a  measured  approach,  and 
allow  for  fine  tuning  if  deemed 
necessary  or  desirable  by  Congress 
after  the  various  proposed  concepts 
are  applied  in  actual  cases  across  the 


(Photo  left  to  right)  Chief  Judge  George  P.  Kazen  (S.D.  Tex.),  chair  of  the  Judicial 
Conference  Committee  on  Criminal  law,  and  Judge  Wm.  Terrell  Hodges  (M.D.  Flaj,  chair 
of  the  Conference  Executive  Committee,  appeared  before  the  House  Judiciary  Committee  to 
testify  on  the  crime  victims'  rights  initiative. 


country.  At  that  point,  Congress 
would  have  a  much  clearer  picture 
of  which  concepts  are  effective, 
which  are  not,  and  which  misht 
actually  be  counterproductive," 
Kazen  told  the  House  Judiciary 
Committee. 

Also  testifying  at  the  hearing  was 
Attorney  General  Janet  Reno,  who 
said  that  a  constitutional  amend- 
ment provides  the  best  means  to 
protect  the  rights  of  crime  victims. 
"Unless  the  Constitution  is  amended 
to  ensure  basic  rights  to  crime 
victims,  we  will  never  correct  the 
existing  imbalance  in  the  country 
between  defendants'  constitutional 
rights  and  the  current  haphazard 
patchwork  of  victims'  rights,"  she 
said  in  her  testimony. 

Representing  the  Conference  of 
Chief  Justices  at  the  hearing  was 
Chief  Justice  Joseph  R.  Weisberger 
of  the  Supreme  Court  of  Rhode 
Island.  He  acknowledged  the  need 
to  preserve  the  rights  of  victims  of 
crime  and  noted  that  every  state  has 
a  statute  dealing  with  the  issue  and 
29  states  have  related  constitutional 
provisions.  "If  the  search  is  for  a 
single  settled  law,  the  goal  will  not 


be  achieved  through  a  federal 
constitutional  amendment," 
Weisberger  said.  "Preempting  each 
state's  existing  laws  in  favor  of  a 
broad  federal  law  will  create  addi- 
tional complexities  and  unpredic- 
tability for  litigation  in  both  state 
and  federal  courts,  while  unneces- 
sarily depriving  victims  of  crime  of 
the  thoughtfully  reasoned  principles 
and  procedures  already  being 
developed  carefully  at  the  state 
level."  ^L 


House  Approves  Study 
of  Division  of  Courts 
of  Appeals 


Last  month  the  House  passed 
H.R.  908,  a  bill  that  would  establish 
a  Commission  on  Structural  Alter- 
natives for  the  Federal  Courts  of 
Appeals.  The  measure  is  now  before 
the  Senate.  Meanwhile,  it  is  believed 

See  Study  on  page  8 
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Senator  Ted  Stevens  (R-AK)  intends 
to  offer,  at  some  point  during  the 
appropriations  process,  an  amend- 
ment to  divide  the  9th  Circuit. 

The  commission  would  study  the 
present  division  of  the  judicial  cir- 
cuits, with  particular  reference  to 
the  9th  Circuit.  The  commission 
would  make  recommendations  to 
Congress  and  the  President  for  such 
changes  in  circuit  boundaries  or 
structure  "as  may  be  appropriate  for 
the  expeditious  and  effective  dispo- 
sition of  the  caseload  of  the  federal 
courts  of  appeals,  consistent  with 
fundamental  concepts  of  fairness 
and  due  process." 

"H.R.  908  was  introduced  in  re- 
sponse to  recurring  attempts  to  di- 
vide the  largest  of  the  federal  judi- 
cial circuits,  the  Ninth,"  said  Repre- 
sentative Howard  Coble  (R-NC), 
who  sponsored  the  legislation. 
"However,  if  properly  implemented, 
the  commission  proposal  represents 
a  sound  approach  to  a  problem  of 
national  concern,  and  that  is  the  ex- 
plosive growth  in  the  caseload  of  all 
of  the  courts  of  appeals.  The  time  is 
right ...  for  a  careful,  objective 
study  aimed  at  determining  whether 
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Appointed:  Larry  A.  Bums,  as  U.S. 
Magistrate  Judge,  U.S.  District  Court 
for  the  Southern  District  of  Califor- 
nia, June  6. 

Appointed:  Docia  L.  Dalby,  as  U.S. 
Magistrate  Judge,  U.S.  District  Court 
for  the  Middle  District  of  Louisiana, 
May  16. 

Appointed:  James  Larson,  as  U.S. 
Magistrate  Judge,  U.S.  District  Court 
for  the  Northern  District  of  Califor- 
nia, May  28. 

Appointed:  Ian  H.  Levin,  as  U.S. 
Magistrate  Judge,  U.S.  District  Court 
for  the  Northern  District  of  Illinois, 
May  27. 

Appointed:  Terrence  L.  Michael,  as 

U.S.  Bankruptcy  Judge,  U.S.  Bank- 
ruptcy Court  for  the  Northern  Dis- 
trict of  Oklahoma,  June  9. 


that  structure  can  adequately  serve 
the  needs  of  the  21st  Century."  Ac- 
cording to  Coble,  the  commission  is 
the  first  of  its  kind  since  the  Com- 
mission on  Revision  of  the  Federal 
Court  Appellate  System,  also 
known  as  the  Hruska  Commission, 
which  completed  its  work  in  1975. 
Representative  Henry  J.  Hyde  (R- 
IL),  who  also  supports  the  bill, 
noted  that  in  1990  the  Federal 
Courts  Study  Committee  concluded 
that  the  appellate  courts  were  expe- 
riencing a  crisis  of  volume,  and  the 
committee  proposed,  but  did  not 
endorse,  several  structural  alterna- 
tives. Hyde  said  the  proposed  com- 
mission would  take  up  where  the 
study  committee  left  off,  and  that 
the  commission's  bipartisan  struc- 
ture would  guarantee  a  fair  process. 

The  commission  would  be  com- 
posed of  10  members,  with  the 
President  and  Chief  Justice  each  ap- 
pointing one  member,  and  the  Sen- 
ate Majority  Leader,  Senate  Minor- 
ity Leader,  the  House  Speaker,  and 
the  House  Minority  Leader  each  ap- 
pointing two  members.  Their  report 
would  be  due  no  later  than  18 
months  after  the  sixth  commission 
member  is  appointed.  £n^ 


Elevated:  Judge  Edward  D.  Davis, 

to  Chief  Judge,  U.S.  District  Court 
for  the  Southern  District  of  Florida, 
succeeding  Chief  Judge  Norman  C. 
Roettger,  Jr.,  June  5. 

Senior  Status:  Judge  Joseph  J. 
Longobardi,  U.S.  District  Court  for 
the  District  of  Delaware,  June  15. 

Senior  Status:  Judge  Norman  C. 
Roettger,  Jr.,  U.S.  District  Court  for 
the  Southern  District  of  Florida, 
June  5. 

Senior  Status:  Chief  Judge  David 
K.  Winder,  U.S.  District  Court  for 
the  District  of  Utah,  June  8. 

Retired:  Bankruptcy  Judge  Mickey 
Dan  Wilson,  U.S.  Bankruptcy 
Court  for  the  Northern  District  of 
Oklahoma,  May  31. 


THIRD 

BRANCH 


Published  monthly  by  the 

Administrative  Office  of  the  U.S.  Courts 

Office  of  Public  Affairs 

One  Columbus  Grcie,  N.E. 

Washington,  D.C.  20544 

(202)  273-0107 

DIRECTOR 
Leonidas  Ralph  Mecham 

EXECUTIVE  EDITOR 
Charles  D.  Connor 

EDITOR-L\'-CHIE? 
David  A.  Sellers 

MANAGING  EDITOR 
Karen  E.  Redmond 

ASSISTANT  EDITOR 
Sharon  F.  Marsh 

PRODUCTION 
Linda  L.  Stanton 


Please  direct  all  inquiries  and  address 
changes  to  The  Third  Branch  at  the  above 
address. 


JUDICIAL  BOXSCORE 


As  of  July  1, 1997 

Courts  of  Appeals 

Vacancies 

27 

Nominees 

11 

District  Courts 

Vacancies 

73 

Nominees 

22 

Court  of  International  Trade 
Vacancies  2 

Nominees  0 


Courts  with 

"Judicial  Emergencies'' 


30 


5th  and  11th  continued  from  page  3 
services  of  visiting  judges,  and 
hiring  more  law  clerks,  Hatchett 
said  that  the  court  is  not  serving  the 
public  with  the  same  standard  of 
excellence  that  it  provided  in  the  past. 

Tjofiat,  however,  argued  that  the 
solution  was  not  to  add  judgeships 
but  to  give  judges  more  support, 
including  additional  staff  and 
automation  resources,  which  would 
allow  judges  to  use  their  time  as 
efficiently  as  possible. 

In  the  5th  Circuit,  where  the 
judicial  Conference  and  the  court  of 
appeals  have  recommended  the 
addition  of  a  new  court  of  appeals 
judgeship,  both  Higginbotham  and 
Jones  argued  against  an  increase  in 
the  number  of  active  judges.  "I  am 
persuaded,"  said  Higginbotham, 
"that  we  have  a  sufficient  number  of 
active  judges  to  perform  our  work 
properly,  and  that  additional 
judgeships  should  not  be  created  on 
the  Court  of  Appeals  of  the  5th 
Circuit.  I  am  also  of  the  same  view 
regarding  the  Northern  District  of 
Texas  and  the  Southern  District  of 
Texas,  districts  whose  workloads  I 
have  examined  in  the  course  of  my 
work." 

Jones  added,  "We  handle  our 
caseload,  the  second  largest  in  the 
nation  per  judges,  more  efficiently 
than  most  federal  appellate  courts. 
The  nominal  increase  in  our 
caseload  is  largely  attributable  to 
prisoner  civil  rights  and  habeas 
appeals  and  direct  criminal  appeals, 
which  are  disposed  of  fairly  and 
timely  with  the  assistance  of  judicial 
staff.  We  need  no  new  appellate 
judges  on  the  5th  Circuit." 

Newton  disagreed,  cautioning 
that  the  increasing  workload,  even  if 
handled  efficiently,  risked  turning 
appellate  judges  into  administrators. 
"By  any  standard,"  said  Newton, 
"the  work  of  our  appellate  federal 
courts  is  losing  the  traditional 
hallmarks  which  underlie  the 
federal  principle  of  judging  and 
acquiring  the  look  of  simply  case 
processing." 


A  Judicial  Conference-backed 
Senate  bill,  S.  678,  would  create  12 

additional  permanent  judgeships 
and  5  temporary  judgeships  in  the 
courts  of  appeals;  24  additional 
permanent  judgeships  and  12 
temporary  judgeships  for  the  district 
courts.  One  of  those  new  judgeships 
would  be  in  the  5th  Circuit.  No  new 
judgeships  are  recommended  for  the 
11th  Circuit  by  the  Judicial  Confer- 


ence. 


Webster  to  Chair 
Commission 


Former  federal  judge  William  H. 
Webster  has  been  named  chair  of  the 
Commission  on  the  Advancement  of 
Federal  Law  Enforcement  by  Chief 
Justice  William  H.  Rehnquist.  The 
commission,  which  was  established 
by  the  Antiterrorism  and  Effective 
Dealth  Penalty  Act  (P.L.  104-1320)  in 
!  the  wake  of  the  Oklahoma  City 
bombing  and  the  Waco,  Texas, 
incident,  will  review  and  make 
recommendations  to  Congress  on 
federal  law-enforcement  priorities 
;  for  the  21st  Century,  including 
federal  law-enforcement  capability 
\  to  investigate  and  deter  adequately 
the  threat  of  terrorism  in  the  United 
States.  The  commission  also  will 
evaluate  the  manner  in  which 
significant  federal  criminal  law- 
enforcement  operations  are  con- 
|  ceived,  planned,  and  coordinated; 
j  the  standards  and  procedures  used 
i  by  federal  law-enforcement  to  carry' 
\  out  law  enforcement  operations  and 
their  compatibility  on  an  interagency 
[  basis;  the  degree  of  assistance, 
^  training,  education,  and  other 
human  resource  management  assets 
devoted  to  increasing  professional- 
ism for  federal  law-enforcement 
officers;  and  the  necessity  for  the 
present  number  of  federal  law- 
enforcement  agencies  and  units. 


William  H.  Webster 


The  other  members  of  the  five- 
member  commission  are  Victoria 
Toensing,  a  District  of  Columbia 
criminal  defense  lawyer,  appointed 
by  the  Speaker  of  the  House;  Robert 
M.  Stewart,  a  South  Carolina  law- 
enforcement  officer,  appointed  by 
the  President  Pro  Tempore  of  the 
Senate;  Donald  C.  Dahlin,  chair  of 
the  Department  of  Political  Science 
at  the  University  of  South  Dakota, 
appointed  by  the  Minority  Leader  of 
the  Senate;  and  Gilbert  G.  Gallegos, 
national  president  of  the  Fraternal 
Order  of  Police,  appointed  by  the 
House  Minority  Leader. 

Webster  was  the  Director  of  the 
Central  Intelligence  Agency  from 
May  1987  until  September  1991. 
Prior  to  that,  he  was  the  Director  of 
the  Federal  Bureau  of  Investigation 
from  1978  until  1987.  In  1970,  he  was 
appointed  to  the  U.S.  District  Court 
for  the  Eastern  District  of  Missouri, 
and  in  1973  he  was  elevated  to  the 
U.S.  Court  of  Appeals  for  the  8th 
Circuit.  4*v. 
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Judge  Kazen  Maps 
Plan  for  Criminal  Law 

Committee 


Chief  Judge  George  P.  Kazen  was 
appointed  to  the  U.S.  District  Court  in  the 
Southern  District  of  Texas  in  1979.  He  has 
been  chair  of  the  Judicial  Conference 
Committee  on  Criminal  Law  since  October 
1996. 


Q 

A: 


o 


How  does  the  Criminal 
Law  Committee  function? 

The  Criminal  Law 
Committee  is  the  result  of 
the  merger  some  years  ago  of  two 
committees:  the  Probation  Commit- 
tee and  the  Criminal  Law  Commit- 
tee. The  committee  functions  in 
three  separate,  but  not  unrelated,  ar- 
eas. And  that's  how  I've  structured 
the  subcommittees.  One  deals  with 
internal  programs  relating  to  the  ad- 
ministration of  the  Administrative 
Office's  Federal  Corrections  and  Su- 
pervision Division,  the  second 
handles  sentencing  guidelines,  and 
the  third  monitors  criminal  law  is- 
sues. Every  judge  on  the  Criminal 
Law  Committee  sits  on  one  of  those 
subcommittees,  and  I  have  three  ex- 
cellent subcommittee  chairs.  They 
are  Judge  Randy  Butler  of  Alabama, 
Judge  Phil  Gilbert  of  Illinois,  and 
Judge  Richard  Arcara  of  New  York. 

Whenever  we  have  a  matter  to 
consider,  I'll  assign  it  to  the  appro- 
priate subcommittee.  They  will 
work  together  on  a  recommendation 
to  the  full  committee.  When  we  get 
to  the  full  semi-annual  committee 
meeting,  the  subcommittee  members 
are  pretty  knowledgeable  about  the 
topic.  This  facilitates  the  discussion 
with  the  whole  group.  The  subcom- 
mittee members  develop  an  exper- 
tise and  stay  very  current  in  their 
area.  That  helps  me  to  spread  the 


INTERVIEW 


load  a  little  bit  and,  as  a  result, 
we've  had  some  excellent  meetings 
and  have  been  able  to  cover  our  ma- 
terial efficiently. 

Qe  Can  you  tell  us  something 
•  about  the  various  projects 
and  issues  the  committee  is  consid- 
ering and  has  worked  on? 

A.  For  example,  we  recently 
•  monitored  the  develop- 
ment of  a  Risk  Prediction  Index 
(RPI)  developed  by  the  Federal  Judi- 
cial Center  at  the  request  of  the 
Criminal  Law  Committee.  The  RPI 
is  a  new  tool  to  predict  recidivism 
though  a  checklist  that  helps  decide 
which  offenders  require  more  inten- 
sive supervision  aian  others. 

We  recently  worked  on  revising 
the  firearms  policy  for  probation 
and  pretrial  services  officers,  per- 
taining to  when  they  can  carry  fire- 
arms, and  what  type  of  ammunition 
is  approved. 

At  the  prompting  of  the  Budget 
Committee,  we  agreed  to  undertake 
a  study  of  the  economic  impact  of 
maintaining  separate  pretrial  ser- 
vices offices  with  a  view  toward 
economies.  This  appears  to  be  the 
hottest  issue,  internally,  right  now. 


Q 


,  Why  do  you  think  the 
♦  pretrial  services  office 
study  has  generated  so  much  de- 
bate? 

A.  The  issue  is  controversial 
•  because  people  worry 
about  whether  their  function,  espe- 
cially the  pretrial  function,  will  con- 
tinue to  be  recognized  and  sup- 
ported the  same  way  in  combined 
offices  as  in  separate  offices. 

The  Criminal  Law  Committee 
commissioned  a  study,  which  we 
have  just  approved  and  are  sending 
to  the  Conference.  It  lays  out  the  his- 
tory  of  the  issue,  and  it  attempts  to 


describe  the  advantages  and  disad- 
vantages of  merging  offices.  It  sets 
out  certain  factors,  including  where 
there  are  and  aren't  savings,  that  a 
local  court  should  consider  before 
making  any  decision.  We've  tried  to 
proceed  very  cautiously,  respecting 
the  principle  that  ultimately  the  de- 
cision must  be  made  locally  by  each 
court.  The  Judicial  Conference  will 
consider  our  recommendation  at  its 
September  meeting. 

As  a  side  product  of  the  study, 
we  learned  that  many  courts  already 
are  working  with  both  probation 
and  pretrial  services,  and  sometimes 
even  with  the  clerk's  office,  to  share 
certain  functions  without  merging 
offices.  This  trend  seems  particularly 
evident  in  the  area  of  automation. 

As  the  next  step  in  our  long-range 
planning  we're  working  on  a  report 
that  will  describe  these  various  ef- 
forts for  the  benefit  of  the  courts.  In 
this  way,  a  chief  judge  in  his  or  her 
court  can  say,  "Well,  I  like  that.  I 
think  we'll  try  that."  Or,  'This  idea 
wouldn't  work  for  us,  but  this  one 
might."  We  found  that  you  have  to 
recognize  the  wide  variety  of  courts, 
the  differences  in  numbers  of  per- 
sonnel, in  geography,  and  so  forth. 

Q#  Does  the  Criminal  Law 
•  Committee  work  directly 
with  the  U.S.  Sentencing  Commis- 
sion or  have  any  input  into  its  rec- 
ommendations? 


A 


.  Our  guideline  subcom- 
•   mittee  is  our  liaison  to  the 
U.S.  Sentencing  Commission.  We 
sometimes  propose  guideline 
changes  or  new  guidelines,  and 
sometimes  we  react  to  their  propos- 
als. Every  year  we  propose  an 
agenda  to  the  commission,  covering 
things  we'd  like  to  see  them  do. 
Right  now,  for  example,  we're  urg- 
ing them  to  resolve  as  many  circuit 
splits  as  possible.  Circuit  splits  are 
where  different  circuits  have  an- 
nounced conflicting  interpretations 
of  what  certain  guidelines  mean.  We 
feel  that  the  commission  is  the  pri- 
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mary  institution  to  resolve  these 
splits,  especially  if  we're  supposed 
to  have  a  guideline  system  that  pro- 
motes uniformity. 

Also,  we've  been  doing  a  lot  of 
work  with  the  commission  on  the 
guidelines  on  fraud  and  loss  in  the 
white-collar  crime  area. 

A  longer  range  project  is  working 
with  the  commission  on  the  "role  in 
offense"  adjustments  for  aggravat- 
ing and  mitigating  roles,  and  also 
for  acceptance  of  responsibility. 

We're  also  trying  to  stay  in  touch 
with  the  commission  concerning  its 
own  long-range  project  for  simplifi- 
cation of  the  guidelines.  Of  course, 
the  commission,  like  the  courts,  has 
vacancy  problems.  They  now  have 
three  vacancies  on  the  commission, 
out  of  a  total  of  seven,  which  means 
it  takes  a  unanimous  vote  by  the  re- 
maining four  to  do  anything.  I  un- 
derstand that  by  the  end  of  the  first 
session  of  the  105th  Congress,  the 
terms  of  three  of  those  remaining 
four  commissioners  will  expire. 

We  also  worked  with  the  com- 
mission and  the  Federal  Judicial 
Center  to  sponsor  the  1997  National 
Sentencing  Institute  held  in  Fort 
Worth,  Texas,  which  was  very  well 
received.  We  hope  to  do  it  again 
next  vear. 


Q.  Your  committee  consid- 
•  ers  the  crime  legislation 
that  is  proposed  in  Congress.  What 
issues  or  topics  are  coming  to  the 
forefront  in  this  area? 


You  recentlv  testified 


J\ 


.   Our  third  subcommittee 
•   deals  with  criminal  legis- 
lation, which  is  becoming  a  large 
part  of  our  agenda  for  the  simple 
reason  that  Congress  is  constantly- 
proposing  new  criminal  statutes. 
The  two  big  areas  we're  monitoring 
right  now  are  the  victims'  rights 
proposals  and  also  the  various  pro- 
posals to  significantly  increase  the 
prosecution  of  juveniles  in  federal 
court. 

Judge  Maryanne  Trump  Barry  (D. 
N.J.),  my  predecessor  on  the  Crimi- 
nal Law  Committee,  and  I  have 
written  to  Congress  asking  it  to  pro- 
ceed cautiously  in  the  area  of  juve- 
nile crime.  Although  the  Conference 
has  not  taken  an  official  stand  on  ju- 


o 

V^  •  before  Congress  on 
whether  the  Judicial  Conference  fa- 
vored a  statutory  or  constitutional 
amendment  approach  to  victims' 
rights.  What  are  the  Judiciary's  pri- 
mary concerns  with  this  legislation? 


IX 


#  One  problem  is  that  we're 

•  dealing  with  a  moving 
target.  There  have  been  several  pro- 
posed versions  of  a  constitutional 
amendment,  with  different  imple- 
menting statutes.  There  are  serious 
questions  of  who  is  a  "victim,"  and 
to  which  crimes  these  proposals  will 
apply.  We  also  are  concerned  about 
whether  the  Judiciary  will  be  as- 
signed a  potentially  costly  notice 
burden  without  having  the  neces- 
sary resources  to  do  the  job.  There 
also  are  serious  federalism  concerns, 
since  a  federal  constitutional  provi- 
sion would  apply  to  state  criminal 
courts.  There  also  is  the  concern 


"We  cannot  tell  Congress  what  to  do,  but  we  feel  obliged  to 
at  least  share  our  concerns  about  how  legislation  impacts  the 
Judiciary." 


venile  crime,  it  has  a  long-standing 
policy  of  urging  Congress  to  go  slow 
on  the  federalization  of  crime  in  ar- 
eas traditionally  left  to  state  courts. 
We  realize  that  there  are  probably 
some  instances,  such  as  interstate 
gangs  involved  in  racketeering, 
drugs,  and  weapons,  where  the  fed- 
eral courts  could  play  an  important 
role,  but  we  think  that  federal  courts 
should  not  be  the  juvenile  court  of 
first  resort. 

There  are  no  federal  juvenile  fa- 
cilities. Our  pretrial  services  and 
probation  officers  are  not  trained  to 
deal  with  13-  and  14-year  old  of- 
fenders, who  will  have  needs  differ- 
ent from  adult  offenders.  We  cannot 
tell  Congress  what  to  do,  but  we  feel 
obliged  to  at  least  share  our  con- 
cerns about  how  legislation  impacts 
the  Judiciary. 


about  whether,  and  to  what  extent, 
the  victims'  wishes  will  conflict  with 
decisions  made  by  the  public  pros- 
ecutor, as  well  as  the  impact  on  the 
right  of  an  accused  person  to  a  fair 
trial.  We  have  tried  to  share  these 
concerns  with  Congress  so  that 
whatever  finally  is  enacted  will  be  as 
manageable  as  possible,  considering 
that  ail  courts — state  and  federal — 
are  handling  ever-increasing  num- 
bers of  criminal  cases  without  a  cor- 
responding increase  in  resources.  In 
that  regard,  the  Judicial  Conference 
has  gone  on  record  for  the  principle 
that,  if  Congress  concludes  there  is  a 
justifiable  need  in  this  area,  it  should 
enact  a  statute  rather  than  propose  a 
constitutional  amendment.    * 
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On  May  16,  the  Inieroceank  Regional  Authority,  which  administers  buildings  and  other  assets  associated  with  the  Panama  Canal  thai  have 
reverted  to  the  government  of  Panama,  transferred  to  the  Organization  of  the  Supreme  Courts  of  the  Americas  (OSCAj  a  building  to  be  used 
for  the  Organization's  Secretariat.  Eighteen  of  the  Supreme  Courts  of  the  western  hemisphere  have  joined  the  organization.  It  was  created  at  a 
1995  conference  in  Washington  and  wilt  hold  its  next  plenary  session  in  Panama,  the  initial  site  of  the  Secretariat.  Left  to  right:  Dr.  Nicolas 
Ardiito  Barletta,  president  of  the  Inieroceank  Regional  Authority;  Panamanian  Chief  justice  fi.riuro  Hoyos,  president  pro  tempore  of  OSCA; 
and  Chief  judge  Juan  Torruella  (1st  dr.),  a  member  of  the  Judicial  Conference  Committee  on  International  Judicial  Relations,  who  represented 
Chief  Justice  William  H.  Rehnquist  at  the  plenary  session  planning  meeting. 
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Flanked  by  27  former  law  clerks,  the  body  of  Retired  Justice  William  J.  Brennan  Jr.  was 
brought  to  lie  in  repose  in  the  Great  Hall  of  the  Supreme  Court.  Chief  Judge  Richard  Arnold  (8th 
dr.),  also  a  former  law  clerk  for  Brennan,  led  the  pallbearers,  followed  by  members  of  the 
Brennan  family. 

Justice  Brennan  was  nominated  to  the  Supreme  Court  by  President  Eisenhower  in  1957  and 
served  on  the  court  until  1990  when  he  retired.  He  was  awarded  the  Medal  of  Freedom,  the 
nation's  highest  civilian  honor,  in  1994.  (See  photo  story  on  page  5.) 
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Judicial  Compensation  Action  on  Hold 

ABA  Issues  Report  on  Judicial  Independence. 
Congress  Acts  on  Judgeships 


cBass  Senate,  Await 
House  Action 


As  Congress  adjourned  for  its 
August  recess,  it  left  behind  an 
unusual  scenario — the  Senate  has 
completed  more  action  on  its 
appropriations  bills  for  the  Judi- 
ciary than  has  the  House.  The 
Commerce,  Justice,  State,  and 
Judiciary  bill  and  the  Treasury, 
General  Government  bill  have 
passed  the  Senate,  but  still  await 
House  floor  action. 

The  Senate's  Departments  of 
Commerce,  Justice,  and  State,  the 
Judiciary  and  Related  Agencies 
Appropriations  Bill  of  1998,  S. 
1022,  made  its  way  to  the  Senate 
floor  for  consideration  in  the  last 
week  before  Congress  took  its 
August  break  and  was  passed  on  a 
99-0  vote.  The  Judiciary  had 
requested  total  obligational 
authority  of  $3.84  billion  for  fiscal 
year  1998,  a  10.1  percent  increase 
over  the  FY97  estimated  obligation 
level. 

The  Judiciary's  budget  request 
would  allow  the  courts  to  operate 
at  the  same  level  as  in  FY97,  and 
provides  increases  to  meet  new 
workload  requirements  and 
support  critical  Judiciary  pro- 
See  Appropriations  on  page  2 


I* 


Appropriations  continued  from  page  1 

grams.  The  Senate  approved  $3.83 
billion  in  obligations  for  the  Judi- 
ciary, a  9.7  percent  increase  over  the 
FY97  level.  Salaries  and  Expenses 
would  receive  a  9.4  percent  increase 
in  obligations;  Defender  Services,  a 
9.8  percent  increase;  Fees  of  Jurors,  a 
5.8  percent  increase;  Court  Security, 
an  18.7  percent  increase;  and  the 
Administrative  Office,  a  3.9  percent 
increase.  The  Sentencing  Commission 
would  receive  approximately  a  7.8 
percent  increase  and  the  Federal 
Judicial  Center  would  be  funded  at 
approximately  last  year's  level.  In 
contrast,  the  Department  of  Justice 
received  only  a  5.2  percent  increase. 
H.R.  2267,  the  bill  reported  out  of 
the  House  Appropriations  Commit- 
tee, provides  $3.81  billion  for  the 
Judiciary,  a  9.3  percent  increase  over 
last  year's  obligations.  Salaries  and 
Expenses  would  receive  a  9.5  percent 
increase  in  obligations;  Defender 
Services  would  receive  a  5.7  percent 
increase;  Fees  of  Jurors  would  receive 
a  5.8  percent  increase;  Court  Security 
would  receive  an  18.7  percent 
increase;  and  the  Administrative 
Office  would  receive  a  3.9  percent 
increase.  The  Sentencing  Commis- 
sion would  receive  a  2.5  percent 
increase  and  the  Federal  Judicial 
Center  would  be  funded  at  approxi- 
mately the  same  level  as  last  year. 

Special  Provisions 

The  Senate  bill  contains  several 
provisions  of  special  interest  to  the 
Judiciary.  In  the  defender  services 
area,  the  bill  takes  three  actions.  It 
(1)  calls  for  disclosure  of  federal 
defender  attorney  vouchers  to  the 
public  upon  approval  of  payment, 
except  in  certain  circumstances;  (2) 
mandates  that  the  prosecution  and 
the  Judiciary  split  Criminal  Justice 
Act  costs  in  excess  of  $63,000  per 
year  for  each  capital  case,  and  (3) 
requires  a  report  on  the  cost  of 
defending  and  presiding  over  federal 
capital  cases,  due  July  1, 1998.  The 
bill  also  splits  the  Ninth  Circuit  into 


Senator  Judd  Gregg  (R-NH) 

The  following  is  the  text  of  a  resolution 
honoring  Senator  Judd  Gregg  (R-NH): 

"The  Committee  on  the  Judicial  Branch  of  the 
Judicial  Conference  of  the  United  States,  with 


two  circuits  with  California  and 
Nevada  together  in  a  new  Ninth 
Circuit,  and  the  remaining  states  and 
territories  in  a  new  Twelfth  Circuit. 
(The  House  already  has  passed  a  bill 
to  establish  a  commission  to  study 
structural  alternatives  for  the  federal 
courts  of  appeals.)  In  addition,  the 


/ledges 


great  appreciation  and  respect,  acknowle 
the  leadership  that  Senate  Appropriations 
Subcommittee  Chairman  Judd  Gregg 
demonstrated  in  providing  for  the  waiver  of 
section  140  of  Public  Law  No.  97-92  and  a 
1998  cost-of-living  adjustment  for  the  justices 
and  judges  of  the  United  States  in  S.  1022,  the 
Commerce,  Justice,  and  State,  the  Judiciary, 
and  Related  Agencies  Appropriations  Act  of 
1998. 

Chairman  Gregg's  positive  action  demon- 
strated his  deep  commitment  to  his  country's 
future  and  the  continued  health  and  strength  of 
the  federal  Judiciary.  This  example  of  doing 
what  is  in  the  best  interest  of  our  government 
favorably  impacts  on  the  morale  of  the  federal 
Judiciary. 

Wherefore,  the  Judicial  Branch  Committee 
takes  this  occasion  to  express  its  deepest 
respect  and  appreciation  for  the  dedicated 
service  of  Chairman  Gregg." 


Senator  Orrin  G.  Hatch  (R-UT) 

The  following  is  the  text  of  a  resolution 
honoring  Senator  Orrin  G.  Hatch  (R-UT). 

"The  Committee  on  the  Judicial  Branch  of 
the  Judicial  Conference  of  the  United  States, 
with  great  appreciation  and  respect  acknowl- 


bill  requires  payment  by  the  Judi- 
ciary of  special  masters  appointed 
before  enactment  of  the  Prison 
Litigation  Reform  Act  for  their  work 
hereafter.  The  provision  included  in 
the  bill  by  Senator  Judd  Gregg  (R- 
NH)  to  provide  a  cost-of-living 
adjustment  (COLA)  for  judges  in       -r 

edges  the  courage  and  leadership  which 
Senate  Judiciary  Committee  Chairman  Orrin 
Hatch  demonstrated  on  July  17, 1997,  in 
securing  an  amendment  to  S.  1023,  the 
Treasury,  Postal  Service,  and  General 
Government  Appropriations  Act  of  1998,  to 
provide  for  the  repeal  of  section  140  of 
Public  Law  No.  97-92,  as  well  as  the 
decoupling  of  congressional,  judicial,  and 
Executive  Schedule  compensation. 

Chairman  Hatch's  positive  action 
demonstrated  his  deep  commitment  to  this 
country's  future  and  the  continued  health 
and  strength  of  the  Federal  Judiciary.  This 
example  of  doing  what  is  in  the  best  interest 
of  our  Government  is  an  inspiring  one  which 
federal  judges  shall  not  forget. 

Wherefore,  the  Judicial  Branch  Commit- 
tee takes  this  occasion  to  express  its 
deepest  respect  and  appreciation  for  the 
dedicated  service  of  Chairman  Hatch." 
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FY98  has  been  retained.  This 
provision  constitutes  the  affirmative 
action  of  Congress  as  required  by 
section  140  of  P.L.  97-92.  (Section  140 
denies  automatic  annual  COLAs  to 
judges  unless  such  affirmative 
action  is  taken.) 

The  bill  as  reported  out  of  the 
House  Appropriations  Committee 
does  not  include  a  judges'  COLA. 
The  report  accompanying  the  bill 
calls  for  several  reports  from  the 
Judiciary:  (1)  an  update  of  the  report 
on  Optimal  Utilization  of  Judicial 
Resources  provided  earlier  this  year; 
(2)  a  comprehensive  statistical 
analysis  of  the  factors  causing  cost 
increases  in  defender  services 
representations,  recommendations 


on  controlling  the  costs,  and  an 
explanation  of  the  disparity  in 
average  costs  of  capital  habeas 
representations  between  circuits  and 
districts;  and  (3)  an  explanation  of 
the  discrepancy  between  the  number 
of  court  security  officers  that  funds 
were  appropriated  for  and  the 
number  hired. 

FY  98  Treasury, 

General  Government  Appropriations  Bill 

S.  1023,  the  Senate  Treasury, 
General  Government  bill  also  passed 
the  Senate  by  a  99-0  vote.  This  bill 
normally  contains  funding  for 
construction  of  federal  courthouses. 
However,  S.  1023  includes  a  one-year 


moratorium  on  new  General  Services 
Administration  (GSA)  construction, 
including  courthouses,  reportedly 
due  to  errors  by  GSA  in  rent  calcula- 
tions that  have  left  the  Federal 
Buildings  Fund  short  of  money. 
Courthouses  have  been  financed 
largely  from  appropriations,  not 
from  Federal  Buildings  Fund  rev- 
enues, for  the  past  several  years. 
Building  projects  currently  on-going 
will  continue  to  be  funded. 

Although  the  Senate  bill  denies 
members  of  Congress  a  COLA,  it 
allows  judges  to  receive  a  COLA, 
thanks  to  an  amendment  offered  by 
Senator  Orrin  Hatch  (R-UT),  who  was 

Appropriations  continued  on  page  4 


FY  1998  Judiciary  Funding  Summary 


supreme  Court 

^  Salaries  and  Expenses 

Care  of  Building  and  Grounds 

TOTAL 

Court  of  Appeals  for  the  Federal  Circuit 
U.S.  Court  of  International  Trade 
Court  of  Appeals,  District  Courts, 

I  and  Other  Judicial  Services 

Salaries  and  Expenses 
Defender  Services 
Fees  of  Jurors 
Court  Security 
Administrative  Office  of  the  U.S.  Courts 
Federal  Judicial  Center 
Judicial  Retirement  Fund 
U.S.  Sentencing  Commission 


TOTAL  GROSS  OBLIGATIONS 

Less  Reimbursable  Obligations 


TOTAL  NET  OBLIGATIONS* 


FY  1997 

Estimated 

Obligations 

$27,157 
3,320 

30,477 

15,013 
11,189 


2,775,148 

335,409 

66,400 

141,462 

85,513 

18,124 

30,200 

9,045 


3,517,980 

-28,646 


FY  1998 
Request 

$29,278 
4,047 

33,325 

16,156 
1 1 ,503 


3,049,067 

368,397 

70,252 

167,883 

90,712 

18,664 

34,200 

9,751 


Senate 
Passed 
House  Bill       Bill 


$29,278 
3,450 

32,728 

15,507 
11,503 


3,038,257 

354,482 

70,252 

167,883 

88,869 

17,734 

34,200 

9,271 


$28,90 
6,220 

35,123 


15,796 
11,503 


3,037,181 

368,397 

70,252 

167,883 

88,857 

17,654 

34,200 

9,751 


3,869,910 

-28,077 


3,840,686 

-28,077 


3,856,597 

-28,077 


$3,489,334         $3,841,833        $3,812,609      $3,828,520 


*Note:  The  Judiciary  has  changed  the  basis  of  its  budget  request  from  appropriations  to  obligations.  Obligation  levels  provide  a  more  realistic 
portrayal  of  planned  spending  levels  because  they  include  not  only  appropriations  but  new  fee  collections,  fee  and  appropriated  fund  carryover, 
the  Judiciary  Information  Technology  Fund,  transfers,  and  reimbursements. 
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urged  to  do  so  by  Administrative 
Office  Director  Leonidas  Ralph 
Mecham.  The  amendment  delinks 
COLAs  for  members  of  Congress 
from  those  of  judges  and  repeals 
section  140  of  P.L.  97-92,  making 
judges  eligible  to  receive  auto- 
matic, annual  COLAs  without 
action  by  Congress.  The  Hatch 
amendment  was  co-sponsored  by 
Senators  Patrick  J.  Leahy  (D-VT), 


Herb  Kohl  (D-WI),  and  Richard  J. 
Durbin  (D-IL). 

The  House  bill  as  reported  out  of 
committee  is  silent  regarding  the 
issue  of  pay  for  judges  and  mem- 
bers of  Congress,  which  has  the 
effect  of  providing  a  COLA  to 
members  but  not  judges.  (A  waiver 
of  Section  140  of  P.L.  97-92  would 
still  be  required  to  give  judges  a 
COLA.)  The  House  bill  also  con- 
tains a  moratorium  on  new  con- 
struction funding  for  FY98. 


Judicial  Compensation  Action  On  Hold 


As  Congress  adjourned  for  its 
August  recess,  the  prospect  for  an 
adjustment  to  judges'  compensation 
remained  uncertain.  Several  bills 
contain  provisions  on  judicial  pay 
adjustments,  and  these  bills  made 
progress  while  continuing  to  attract 
bi-partisan  support.  Final  resolution 
of  the  pay  adjustment  question, 
however,  must  wait  for  Congress  to 
return  in  September.  "Judge  Barefoot 
Sanders,  chairman  of  the  Committee 
on  the  Judicial  Branch,  and  I  have 
joined  judges  and  Administrative 
Office  staff  in  contacting  key  mem- 
bers of  Congress  to  inform  them  of 
how  important  this  legislation  is  not 
only  to  judges,  but  also  to  the  welfare 
of  the  federal  court  system,"  said 
Leonidas  Ralph  Mecham,  AO 
Director.  "I'm  sure  this  crucial 
message  will  continue  to  be  commu- 
nicated during  the  congressional 
recess."  Leaders  and  members  of  the 
Federal  Judges  Association,  the 
Federal  Magistrate  Judges  Associa- 
tion, and  the  National  Conference  of 
Bankruptcy  Judges  also  are  actively 
involved. 

S.  1022  and  H.R.  2267 

S.  1022,  the  Departments  of 
Commerce,  Justice,  and  State,  the 
Judiciary  and  Related  Agencies 
Appropriations  Bill  of  1998  includes  a 
provision  offered  by  Senator  Judd 


Gregg  (R-NH)  that  would  give 
judges  a  cost-of-living  adjustment 
(COLA),  the  affirmative  action 
required  by  section  140  of  P.L.  97-92. 
The  House  version  of  this  appropria- 
tions bill,  H.R.  2267,  does  not  include 
this  provision,  and  it  is  not  antici- 


usually  every  year.  The  House 
version  of  this  appropriations  bill 
was  reported  out  of  committee 
without  mention  of  judges' 
COLAs.  It  will  be  up  to  conferees 
on  the  bill  to  determine  whether  or 
not  the  Hatch  amendment  remains. 

H.R.  875  and  S.  394 

H.R.  875  and  S.  394  were 
introduced  by  the  chairs  and 
ranking  minority  members  of  the 
Senate  and  House  Judiciary 
Committees.  The  bills  would  give 
judges  a  catch-up  pay  adjustment 
of  9.6  percent;  delink  judges'  pay 
from  congressional  and  Executive 
Schedule  compensation  and  link 
judges'  salary  adjustments  to 
annual  changes  in  the  rates  of  pay 
of  the  General  Schedule;  and  repeal 
Section  140  of  P.L.  97-92.  As  of 
August  1, 1997,  H.R.  875  had  76  co- 
sponsors  and  S.  394  had  25  co- 
sponsors.  There  has  been  no  action 


Several  bills  contain  provisions  on  judicial  pay  adjustments,  and 
these  bills  made  progress  while  continuing  to  attract  bi-partisan 
support.  Final  resolution  of  the  pay  adjustment  question,  however, 
must  wait  for  Congress  to  return  in  September. 


pated  such  a  provision  will  be  added 
when  the  bill  reaches  the  House  floor. 
Whether  or  not  the  COLA  remains  in 
the  final  bill  will  be  decided  when  the 
House  and  Senate  meet  in  conference 
on  the  bill. 

S.1023 

S.  1023,  the  Treasury,  General 
Government,  and  Civil  Service 
Appropriations  bill,  also  passed  in  the 
Senate.  Senator  Orrin  Hatch  (R-UT) 
made  an  amendment  to  this  bill  that 
would  repeal  section  140  and  delink 
judges'  and  members'  pay.  If  enacted, 
judges  would  be  eligible  for  auto- 
matic, annual  COLAs  whenever 
Executive  Branch  General  Schedule 
employees  receive  a  COLA,  which  is 


on  H.R.  875  or  S.  394  since  they  were 
referred  to  subcommittees  in  March. 

H.R.1252 

H.R.  1252  is  the  Judicial  Reform 
Act,  introduced  by  Representative 
Henry  J.  Hyde  (R-IL),  chair  of  the 
House  Judiciary  Committee.  Repre- 
sentatives of  the  Judicial  Conference 
testified  at  hearings  on  this  bill  and 
voiced  opposition  to  several  provi- 
sions (See  June  1997  TTB)  affecting 
the  Judiciary.  In  the  subsequent 
subcommittee  markup,  two  elements 
from  H.R.  875  were  added  that  would 
repeal  section  140  of  P.L.  97-92  and 
delink  judicial  and  congressional  pay 
adjustments.  The  bill  was  sent  to  the 
full  committee  for  consideration.  * 


Judiciary  Mourns  Passing  of  Justice  Brennan 


m 


"Today  we  recall  his  decency  and  grace  which  made  out  of  his 
philosophical  foes  some  close,  personal  friends.  We  recall  his  humor  and 
humility,  we  recall  his  pride  in  his  own  heritage  and  the  stunning,  almost 
inexplicable  empathy  that  enabled  him  to  walk  in  the  shoes  of  those  whose 
lives  were  so  very  different  from  his  own.  We  recall  him  as  a  legal  giant, 
the  balance  wheel  who  molded  the  Supreme  Court  into  an  instrument  of 
liberty  and  equality  during  tumultuous  times.  For  Justice  Brennan,  the 
phrases  of  our  Constitution  were  not  archaic  abstractions,  but  living, 
vibrant  guarantees  of  the  freedom  and  equality  God  has  given  us. 

Remarks  by  President  Clinton 
at  the  funeral  of  Justice 
Brennan,  St.  Matthew's 
Cathedral,  Washington,  D.C. 


Associate  Justice  William  J.  Brennan,  Jr. 

"Justice  Brennan  served  as  a  member  of  the  Supreme  Court 
for  more  than  a  third  of  a  century.  During  that  time  he 
played  a  major  role  in  shaping  American  constitutional  law. 
He  was  also  a  warm-hearted  colleague  to  those  of  us  who 
served  with  him." 

Chief  Justice  William  H.  Rehnquist 


Attendants  prepare  the  flag-draped  casket  prior  to 
public  viewing.  Two  lazv  clerks  and  two  police 
officers  stood  vigil  while  Justice  Brennan' s  casket 
remained  on  view  in  the  Great  Hall. 


A  portrait  of  Justice  Brennan  was  displayed  in  the 
Great  Hall  during  the  viewing  period. 


"The  blend  of  wisdom,  humor,  love  and  learning  that  Justice 
Brennan  shared  with  his  colleagues — indeed  with  all  those 
privileged  to  know  him — was  truly  unique.  He  was  a  great 
man  and  a  warm  friend. 

Associate  Justice  John  Paul  Stevens 

"Justice  Brennan' s  death  means  the  passing  of  an  era  in  the 
history  of  the  Supreme  Court.  In  addition  to  the  remarkable 
legal  legacy  he  left  behind,  he  left  a  legacy  of  friendship  and 
goodwill  wherever  he  went." 

Associate  Justice  Sandra  Day  O'Connor 

"William  Brennan  was  a  warm,  loyal,  and  engaging  friend 
of  every  member  and  senior  member  of  this  Court,  a  Court 
which  he  loved,  honored,  and  enhanced.  He  was  far  more 
than  this,  however,  Justice  Brennan  was  one  of  the  great 
friends  of  freedom,  freedom  for  those  who  have  and  freedom 
for  those  who  yet  must  seek  it.  " 

Associate  Justice  Anthony  M.  Kennedy 
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ABA  Commission  Issues  Report  on 
Judicial  Independence 


"The  constitutional  protections  for 
judicial  independence  should  be 
cherished,  not  challenged,"  said  a 
report  issued  earlier  this  month  by  the 
American  Bar  Association's  Commis- 
sion on  Separation  of  Powers  and 
Judicial  Independence.  The  ABA 
formed  the  commission  a  year  ago  to 
assess  whether  judicial  independence 
is  threatened  by  criticism  from  the 
political  branches. 

The  commission  made  its  recom- 
mendations following  extensive  fact- 
finding, including  a  series  of  public 
hearings,  interviews  with  members  of 
Congress  who  chair  committees  or 
subcommittees  with  jurisdiction  over 
the  courts,  a  survey  of  state  and  local 
bar  presidents  and  executive  direc- 
tors, and  correspondence  with  federal 
and  state  judges,  bar  leaders,  and 
academicians. 

The  commission's  report  cited 
"the  increasingly  strident  political 
criticism  of  particular  judicial 
decisions  and  activities"  as  the 
impetus  for  the  examination.  While 
the  commission  found  that  there  is 
nothing  new  about  judicial  criticism, 
it  noted  that  a  shift  in  the 
interbranch  relationship  has  oc- 
curred in  which  Congress  has  taken 
an  increasing  interest  in  the  internal 
management  and  operational 
efficiencies  of  the  Judiciary  and  "an 
unfortunate  shrillness  has  often 
marked  the  tenor  of  inter-branch 
discussions.  This  new  skepticism 
has  caused  some  to  fear  that  Con- 
gress is  seeking  to  over-regulate  the 
courts  in  ways  that  are  not  in 
keeping  with  a  truly  independent 
Judiciary."  Said  commission  chair 
Edward  W.  Madiera,  Jr.,  "Judicial 
independence  is  not  for  the  protec- 
tion of  judges,  but  for  the  protection 
of  the  public." 

The  commission  concluded  that 
judicial  accountability  is  an  "indis- 


pensable counterbalance  to  judicial 
independence,  and  the  present  mecha- 
nisms to  promote  accountability  are 
essentially  sound."  Also,  before  any 
proposals  are  considered  for  addi- 
tional legislation  or  constitutional 
amendments  in  the  area  of  judicial 
discipline  and  removal,  hearings 
should  be  held  on  the  1993  Report  of 
the  National  Commission  on  Judicial 
Discipline  and  Removal. 

Among  the  recommendations 
made  by  the  ABA's  commission  are 
the  following: 

•  Disagreement  with  a  particular 
decision  of  a  federal  judge  is  not  a 
proper  basis  for  initiating  impeach- 
ment proceedings.  Public  officials 
should  refrain  from  threatening  to 
initiate  impeachment  proceedings 
on  the  basis  of  perceived  interpre- 
tation or  misinterpretation  of  the 
law  in  particular  decisions. 

•  Judges  threatened  with  impeach- 
ment proceedings  on  account  of 
unpopular  rulings  should  not  be 
deterred  from  exercising  their 
independent  judgment  and 
rendering  decisions  according  to 
law. 

•  State  and  local  bar  associations 
should  develop  effective  mecha- 
nisms for  evaluating  and,  when 
appropriate,  promptly  responding 
to  misleading  criticism  of  federal 
judges  and  judicial  decisions  in 
each  federal  judicial  district. 

•  Judicial  vacancies  should  be  filled 
without  delay. 

•  Congress  should  promptly  con- 
sider establishing  a  permanent 
National  Commission  on  the 
Federal  Courts,  to  be  comprised  of 
representatives  from  all  three 


branches  of  government,  as  well 
as  representatives  of  litigants 
and  other  groups  with  an 
interest  in  the  federal  courts. 
The  Commission  would  de- 
velop, on  an  ongoing  basis, 
recommendations  for  Congress 
concerning  court  practice, 
procedure,  administration,  and 
the  like,  and  evaluate  legislative 
proposals  affecting  the  courts. 

Federal  judges  should  be 
encouraged  to  meet  informally 
with  their  congressional  repre- 
sentatives on  a  periodic  basis, 
for  the  purpose  of  improving 
interbranch  communication  and 
understanding. 

Legislation  should  be  enacted  to 
exclude  budgetary  items 
involving  the  federal  Judiciary's 
appropriations  from  the  presi- 
dential line-item  veto. 

Congress  is  urged  to  resist 
efforts  to  intrude  into  the 
remedial  processes  of  the 
federal  courts  for  the  purposes 
of  restricting  the  ability  of 
litigants  to  obtain  their  constitu- 
tional rights  and  of  preventing 
the  federal  courts  from  fairly 
adjudicating  constitutional 
claims. 

Congress  should  delink  propos- 
als to  increase  congressional  pay 
from  proposals  to  increase 
judicial  pay  and  make  judicial 
salaries  subject  to  periodic  and 
automatic  cost-of-living  adjust- 
ments. 

The  ABA  in  conjunction  with 
state  and  local  bars,  should  take 
appropriate  steps  to  inform  the 
bar  and  the  public  of  the  proce- 
dures for  handling  complaints 
against  and  disciplining  federal 
judicial  officers  under  the 
Judicial  Conduct  and  Disability 
Act  of  1980. 
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On  Verge  ol  Recess,  Congress  Acts  on  Judgeships 


In  a  flurry  of  activity  before 
Congress'  August  recess,  a  tempo- 
rary judgeship  bill  was  introduced  in 
the  Senate,  the  bankruptcy  judgeship 
bill  passed  the  House,  and  the  Senate 
confirmed  three  judges  and  received 
14  new  nominees. 

The  House  passed  H.R.  1596,  the 
Bankruptcy  Judgeship  Act  of  1997. 
The  bill  authorizes  a  total  of  18  new 
bankruptcy  judgeships,  seven  new 
permanent  bankruptcy  judgeships, 
and  11  temporary  judgeships.  In 
June,  Judicial  Conference  representa- 
tives, appearing  before  the  House 
Judiciary  Subcommittee  on  Commer- 
cial and  Administrative  Law,  urged 
Congress  to  create  the  judgeships  to 
meet  the  burgeoning  caseload  in 
bankruptcy  courts.  New  bankruptcy 
judgeships  were  last  created  in  1992. 
Since  then,  bankruptcy  petitions  filed 
in  one  year  have  exceeded  one 
million.  The  18  new  judgeships 
would  be  located  in  14  different 
judicial  districts.  Eleven  of  the 
positions  would  be  created  as 
temporary  judgeships  to  exist  for  a 
minimum  of  five  years.  Currently, 
there  is  no  companion  bill  in  the 
Senate. 

In  the  Senate,  S.  1113  was  intro- 
duced by  Senator  Charles  E.  Grassley 
(R-IA)  with  co-sponsors  Senators 
Orrin  G.  Hatch  (R-UT),  John  W. 
Warner  (R-VA),  Mike  DeWine  (R- 
OH),  Richard  J.  Durbin  (R-IL),  and 
Charles  Hagel  (R-NE).  The  bill  would 
extend  certain  temporary  district 
court  judgeships.  The  1990  judgeship 
bill,  P.L.  101-650,  fixed  expiration 
dates  for  certain  judgeships,  and 
these  judgeships  will  be  lost  without 
this  new  legislation.  The  House 
already  has  introduced  a  similar  bill, 
H.R.  977.  In  introducing  the  Senate 
bill,  Grassley  said,  "As  I  have  noted,  I 
have  studied  various  Judiciary  issues 
and  have  worked  with  the  Judiciary 
to  address  some  of  these  issues.  From 
my  studies  and  from  conversations 


I've  had  with  those  on  the  bench,  it  is 
obvious  that  there  is  no  judicial  crisis 
looming  on  the  horizon.  However, 
changing  circumstances  in  some 
judicial  districts  do  need  to  be 
addressed.  That  is  why  I  am  propos- 
ing this  bill.  It  addresses  the  needs  of 
some  of  these  districts  in  a  substan- 
tive, rational  manner." 

Prior  to  its  August  recess,  the 
Senate  also  confirmed  three  judicial 
nominees,  bringing  the  total  number 
of  confirmations  in  the  first  session 
of  the  105th  Congress  to  nine,  with 
three  in  the  courts  of  appeals  and  six 
in  the  district  courts.  Meanwhile,  the 
White  House  sent  14  more  judicial 


nominations  to  Congress;  all  but  one 
were  to  fill  vacancies  in  the  district 
courts.  The  lone  court  of  appeals 
nomination  would  fill  one  of  nine 
vacancies  on  the  Ninth  Circuit. 
Judiciary-wide,  there  are  52 
nominations  pending,  while  judicial 
vacancies,  as  of  August  1, 1997, 
totaled  101.  The  average  Article  III 
vacancy  has  existed  for  528  days. 
The  oldest  vacancies,  however,  are  in 
the  4th  Circuit,  the  Northern  District 
of  Texas  and  the  Southern  District  of 
Texas.  These  vacancies  date  from 
P.L.  101-650,  which  was  signed  on 
December  1, 1990.  The  three  vacan- 
cies have  existed  for  2,433  days. 


Justice  O'Connor  Receives  ARA  Medal 


spirit.  She  leads  the  profession  with 
a  deep  commitment  to  promoting 
professionalism,  civility,  and  the  rule 
of  law.  She  is  an  outstanding  ambas- 
sador for  jurisprudence  to  the  rest  of 
the  world." 

Scholars  particularly  point  to  her 
contributions  to  legal  theory  in  areas 
of  federalism,  privacy,  gender 
discrimination,  and  separation  of 
church  and  state,  and  to  her  ap- 
proach to  legal  analysis,  looking  not 
only  at  precedent  and  policy  on  a 
grand  scale  but  also  to  justice  for  the 
litigants  at  hand. 

The  ABA  Medal  was  created  in 
1929  and  has  been  presented  only 
when  the  ABA's  Board  of  Governors 
determined  that  an  individual  has 
rendered  exceptionally  distin- 
guished service  to  the  cause  of 
American  jurisprudence.  Past  medal 
recipients  include  Oliver  Wendell 
Holmes,  Charles  Evans  Hughes, 
Felix  Franfurter,  Whitney  North 
Seymour,  Leon  Jaworski,  Lewis 
Powell,  Thurgood  Marshall,  and 
other  distinguished  judges  and 
lawyers. 


Associate  Justice  Sandra  Day  O'Connor 

Justice  Sandra  Day  O'Connor 
received  the  American  Bar  Associa- 
tion Medal,  the  ABA's  highest 
national  honor  on  August  2.  "Justice 
O'Connor  is  one  of  our  nation's  most 
revered  leaders,"  said  ABA  Presi- 
dent N.  Lee  Cooper.  "She  has  earned 
a  reputation  for  open-mindedness, 
keen  intellect,  and  independent 
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JUDICIAL    MILESTONES 


Deceased:  Retired  Associate  Justice 
William  J.  Brennan,  Jr.,  Supreme 
Court  of  the  United  States,  July  24. 

Appointed:  Dale  A.  Drozd,  as  U.S. 
Magistrate  Judge,  U.S.  District  Court 
for  the  Eastern  District  of  California, 
July  15. 

Appointed:  Karen  L.  Hayes,  as  U.S. 
Magistrate  Judge,  U.S.  District  Court 
for  the  Western  District  of  Louisiana, 
June  25. 

Appointed:  Donald  M. 
Middlebrooks,  as  U.S.  District  Judge, 
U.S.  District  Court  for  the  Southern 
District  of  Florida,  July  15. 

Appointed:  Jeffrey  T.  Miller,  as  U.S. 
District  Judge,  U.S.  District  Court  for 
the  Southern  District  of  California, 
June  6. 

Appointed:  Patricia  C.  Williams,  as 

U.S.  Bankruptcy  Judge,  U.S.  Bank- 
ruptcy Court  for  the  Western  District 
of  Washington,  July  13. 

Appointed:  George  A.  Yanthis,  as 

U.S.  Magistrate  Judge,  U.S.  District 
Court  for  the  Southern  District  of 
New  York,  June  27. 

Elevated:  Judge  Norma  Holloway 
Johnson,  to  Chief  Judge,  U.S.  District 
Court  for  the  District  of  Columbia, 
succeeding  Chief  Judge  John  G.  Penn, 
July  22. 

Elevated:  Bankruptcy  Judge  Dana  L. 
Rasure,  to  Chief  Bankruptcy  Judge, 
U.S.  Bankruptcy  Court  for  the  North- 
ern District  of  Oklahoma,  June  3. 

Elevated:  Judge  C.  Roger  Vinson,  to 

Chief  Judge,  U.S.  District  Court  for 
the  Northern  District  of  Florida, 
succeeding  Chief  Judge  Maurice  M. 
Paul,  August  1. 


Elevated:  Judge  Ralph  K.  Winter, 
Jr.,  to  Chief  Judge,  U.S.  Court  of 
Appeals  for  the  Second  Circuit, 
succeeding  Chief  Judge  Jon  O. 
Newman,  July  1. 

Senior  Status:  Judge  Marvin  Katz, 

U.S.  District  Court  for  the  Eastern 
District  of  Pennsylvania,  August  26. 

Senior  Status:  Chief  Judge  Jon  O. 
Newman,  U.S.  Court  of  Appeals  for 
the  Second  Circuit,  July  1 . 

Senior  Status:  Maurice  Mitchell 
Paul,  U.S.  District  Court  for  the 
Northern  District  of  Florida,  July  31. 

Resigned:  Magistrate  Judge 
Cynthia  D.  Kinser,  U.S.  District 
Court  for  the  Western  District  of 
Virginia,  June  30. 

Retired:  Bankruptcy  Judge  John  M. 
Klobucher,  U.S.  Bankruptcy  Court 
for  the  Eastern  District  of  Washing- 
ton, July  12. 

Deceased:  Senior  Judge  Norman 
W.  Black,  U.S.  District  Court  for  the 
Southern  District  of  Texas,  July  23, 
1997. 

Deceased:  Senior  Judge  Marion  J. 
Callister,  U.S.  District  Court  for  the 
District  of  Idaho,  June  24. 

Deceased:  Senior  Judge  Clarkson 
S.  Fisher,  U.S.  District  Court  for  the 
District  of  New  Jersey,  July  27. 

Deceased:  Senior  Judge  Frank  A. 
Kaufman,  U.S.  District  Court  for  the 
District  of  Maryland,  July  31 . 

Deceased:  Bankruptcy  Judge 
Clarence  E..  Luckey,  U.S.  Bank- 
ruptcy Court  for  the  District  of 
Oregon,  July  12. 
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U.S.  Conference  of  Mayors,  Bar  Presidents  Support  Judiciary 


Last  month,  several  organiza- 
tions weighed  in  with  support  for 
judicial  pay  adjustments,  filling 
judicial  vacancies,  and  judicial 
independence. 

Representatives  of  seven 
national  legal  organizations  wrote 
to  President  Clinton  and  Senate 
Majority  Leader  Trent  Lott  about  a 
"looming  crisis  in  the  Nation 
brought  on  by  the  extraordinary 
number  of  vacant  federal  judicial 
positions."  Clinton  and  Lott  were 
asked  to  expedite  the  selection 
and  confirmation  process  for 
federal  judicial  nominees.  "We 
respectfully  urge  all  participants 
in  the  process  to  move  quickly  to 
resolve  the  issues  that  have 
resulted  in  these  numerous  and 
long-standing  vacancies  in  order 
to  preserve  the  integrity  of  our 
justice  system,"  the  letter  said.  It 
was  signed  by  the  presidents  of 
the  American  Bar  Association,  the 
Association  of  Trial  Lawyers  of 
America,  the  National  Bar  Asso- 
ciation, the  National  Association 
of  Women  Lawyers,  the  Hispanic 
National  Bar  Association,  the 
National  Conference  of  Women's 
Bar  Associations,  and  the  National 
Asian  Pacific  American  Bar 
Association. 

Meanwhile,  mayors  of  320  cities 
at  the  65th  annual  meeting  of  the 
U.S.  Conference  of  Mayors  passed 
resolutions  supporting  judicial 
pay  adjustments  and  judicial 
independence. 

Noting  that  federal  judges  have 
not  received  a  pay  increase  or 
adjustment  since  1993,  a  Confer- 
ence of  Mayors  resolution  sup- 
ports legislation  that  will  adjust, 
and  provide  a  procedure  for  the 
future  adjustment  of,  the  salaries 
of  federal  judges  and  urges  its 
speedy  adoption.  "Adequate 
compensation  for  federal  judges," 
the  resolution  reads,  "helps  to 


insure  that  our  Judiciary  is  reflec- 
tive of  the  whole  of  our  society." 
Another  resolution  recognizes 
the  need  to  preserve  judicial 
independence,  and  called  upon  the 
Senate  and,  in  particular,  the 
Senate  Judiciary  Committee  to 
handle  judicial  confirmation 
proceedings  in  an  objective  and 
expeditious  manner.   "It  appears 
that  certain  members  of  Congress 
who  disagree  with  the  judicial 
decisions  rendered  by  various 
federal  judges,"  the  resolution 
read,  "are  threatening  to  use  the 
congressional  impeachment  power 
to  remove  those  judges  from  the 
bench."  Such  threats  "chill  the 
independence  of  the  Judiciary  and 
violate  the  separation  of  powers 


doctrine  contained  in  the  United 
States  Constitution."  The  resolu- 
tion further  characterized  these 
threats  as  an  attempt  to  "under- 
mine the  separation  of  powers 
doctrine  contained  in  the  United 
State  Constitution  by  subordinat- 
ing objective  and  rational  legal 
decision  making  to  popular  politi- 
cal whims."  The  resolution  also 
said  that  refusal  by  certain  mem- 
bers of  the  Senate  to  act  on  judicial 
nominations  "is  based  on  concerns 
regarding  the  nominees'  political 
ideology  rather  than  concerns 
regarding  the  nominees'  legal 
qualifications  or  ability  to  perform 
the  duties  of  the  office  to  which 
they  were  appointed.' 


Court  Sites  Receive  Video  Update  From  Washington 


Over  1 ,000  judges  and  court  staff  in  ninety  cities  gathered  in  commercial  and  educational 
sites  to  view  "U.S.  Supreme  Court  Update:  A  Review  of  the  1996  Term,"  a  videoseminar 
broadcast  by  the  federal  Judicial  Center  on  July  17  from  its  studio  in  the  Thurgood  Marshall 
Federal  Judiciary  Building.  Panels  of  legal  experts  analyzed  56  of  the  Court's  decisions. 
Videotapes  are  available  to  federal  court  personnel  from  the  FJC's  Information  Services.  The 
Administrative  Office  and  the  U.S.  Sentencing  Commission,  along  with  the  FJC,  are 
implementing  a  Judiciary-wide  television  network  to  broadcast  educational  and 
informational  programming  to  the  federal  courts.  The  AO  will  install  satellite  downlink 
antennas  at  as  many  as  200  courts  by  the  end  of  1997. 
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Independent  Judiciary  Is  Key  Issue  For  AJS 


Sandra  Ratcliff  Daffron  is  the  execu- 
tive vice  president  and  director  of  the 
American  Judicature  Society.  She 
headed  the  AJS's  department  of 
programs  from  1988  to  1993  and  was 
an  educator  and  evaluator  for  Ameri- 
can Bar  Association  activities  from 
1993  to  1997. 


Q.  What  is  the  role  of  the 
*  American  Judicature 
Society? 

A#  Founded  in  1913,  the  Ameri- 
•  can  Judicature  Society  is  an 
independent,  non-partisan,  not- 
for-profit  national  organization 
that  promotes  improvements  in  the 
justice  system  for  the  benefit  of  all 
Americans. 

AJS  has  several  missions  that 
relate  to  almost  all  facets  of  the 
Judiciary.  One  of  its  oldest  is  to 
minimize  the  role  of  politics  in 
state  judicial  selection  by  promot- 
ing merit-based  systems  for  choos- 
ing judges.  This  includes  the  use  of 
performance  evaluation  commis- 
sions that  make  recommendations 
for  appointment  and  retention. 

The  organization  also  champi- 
ons improvements  in  the  operation 
of  the  courts  and  the  promotion  of 
the  importance  of  the  jury  system 
in  our  democracy  through  reforms 
and  programs  that  educate  the 
public  on  the  merits  of  jury  service. 

Also  of  importance  to  the 
Society  is  an  independent  federal 
and  state  Judiciary  that  can  carry 
out  its  constitutional  responsibility 
free  from  political  pressure  of 
congressional  and  executive 
branch  politics. 

AJS  carries  out  its  mission  by 
conducting  and  disseminating 
empirical  research  in  support  of 


Sandra  Ratcliff  Daffron 

reforms;  by  responding  to  hun- 
dreds of  queries  from 
policymakers,  journalists,  and 
others  on  issues  related  to  the 
courts;  and  by  producing  curricula 
and  training  materials  for  judges 
and  court  staff  on  a  range  of  issues, 
including  ethical  conduct  and 
professional  responsibilities. 

Q.  As  you  know,  both  Houses 
•  of  Congress  have  held 
hearings  on  judicial  activism  and 
judges  legislating  from  the  bench. 
There  has  even  been  talk  of  im- 
peaching judges.  As  a  leader  in 
promoting  judicial  ethics,  how 
does  AJS  view  this  controversy? 

A   .  We  believe  that  this  recent 
-**■•  round  of  criticism  is  unfair 
to  all  judges  while  on  the  bench.  If 
a  law  violates  the  Constitution,  all 
judges  should  be  inclined  to  strike 
it  down,  regardless  of  whether  the 
ruling  will  be  construed  as  making 
or  shaping  policy.  As  for  criticism 
for  striking  down  voter  referenda, 
many  of  those  initiatives  are 
written  and  passed  even  though 


they  won't  pass  constitutional 
muster. 

AJS  believes  that  although  no 
judge  has  the  right  to  legislate  or 
rewrite  the  Constitution,  it  is  the 
duty  of  the  Judiciary  to  interpret 
the  meaning  of  any  law,  including 
the  Constitution. 

Over  the  years,  politicians  have 
labeled  judges  activist  when  they 
disagree  with  their  rulings.  What  is 
happening  now,  however,  is  a 
campaign  aimed  at  discrediting  or 
intimidating  individual  judges. 
Although  Congress  has  a  legiti- 
mate process,  it  is  not  in  the 
public's  interest  to  conduct  investi- 
gations of  judges  simply  because 
their  rulings  are  incompatible  with 
the  prevailing  ideology  or  simply 
because  the  judges  may  belong  to 
either  the  Democratic  or  Republi- 
can Party.  This  type  of  activity 
damages  the  independence  of  the 
Judiciary  by  subjecting  it  to  subtle, 
though  persistent,  political  pres- 
sures. 

Q»  AJS  recently  established 
a  new  Center  for  Judicial 
Independence.  Was  it  in  response 
to  this  controversy? 

A  .  Throughout  its  84  years, 

*  AJS  has  promoted  the  prin- 
ciple of  judicial  independence  and 
a  Judiciary  that  is  free  to  issue  fair 
and  just  rulings  without  bowing  to 
popular  or  political  pressures. 
Recently  AJS  has  been  inun- 
dated with  requests  for  help  with 
judicial  independence  issues. 
Through  the  leadership  of  recent 
AJS  president  Robert  Kaufman, 
Lawrence  Okinaga,  the  new 
president,  and  our  executive 
committee,  the  Center  was 
founded  to  address  the  surge  in  4 
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interest  resulting  from  recent 
efforts  to  remove  judges  from  the 
bench  because  they  have  issued 
unpopular  rulings. 

Another  reason  for  the  creation 
of  the  Center  has  been  campaigns 
to  convince  voters  of  the  need  for 
term  limits  on  judges. 

The  primary  goal  of  the  Center 
for  Judicial  Independence  is  not  to 
defend  individual  judges  per  se, 
but  to  promote  and  safeguard  the 
principle  of  judicial  independence. 
To  that  end,  our  goal  is  to  educate 
the  media,  elected  officials,  and  the 
general  public  about  the  impor- 
tance in  a  democratic  society  of  a 
Judiciary  that  is  independent  of 
popular  and  political  pressures. 
AJS  plans  to  educate  the  public 
about  the  need  to  offset  the  misin- 
formation campaign  with  solid 
facts  and  arguments.  We  hope  to 
develop  a  public  constituency  for 
the  Judiciary  so  that  the  needs  of 
judges  can  be  more  effectively 
communicated  to  the  other 
branches  of  government  and  to  the 
voters. 

Q^  Are  we  seeing  a  crisis  in 
•  public  confidence  in  the 
judicial  system?  And  if  so,  what  is 
the  AJS  doing  in  response? 

At  Yes!  After  the  first  O.J. 
•  Simpson  trial,  public  opinion 
polls  showed  that  confidence  in 
the  jury  system  was  at  an  all  time 
low.  However,  after  the  McVeigh 
verdict,  the  media  spoke  positively 
of  the  jury  system. 

We  believe  that  the  real  crisis  is 
the  lack  of  accurate  information 
about  our  courts  and  the  respon- 
siveness of  many  of  our  more 
innovative  judges  and  court 
personnel  to  calls  for  reform.  We 
hear  daily  about  some  new  reform 
in  our  jury  system  or  new  cus- 
tomer service  strategies  or  im- 
provements in  codes  of  judicial 
conduct  and  ethics.  But  the  public 
never  hears  about  these  things. 


Judges  and  personnel  work  hard  to 
make  the  courts  more  "user- 
friendly." 

However,  the  crisis  of  confi- 
dence is  also  being  expanded 
because  these  innovations  are 
virtually  unknown  by  the  public. 

What  we  at  AJS  do  is  try  our 
best  to  fill  this  vacuum  of  informa- 
tion with  facts  and  to  respond  to 
unfair  or  exaggerated  stories  about 
judges. 

QAJS  is  planning  a  sentencing 
symposium.  What  was  the 
impetus  for  the  project  and  what 
does  the  AJS  hope  to  accomplish 
with  this  project? 

A    We  are  concerned  that  judges 
.  have  been  left  out  of  the 
sentencing  policy  debate.  Even 
though  we  depend  on  judges'  good 
sense  and  experience  to  make 
effective  sentencing  decisions, 
their  discretion  and  independence 


ously.  This  is  why  AJS  has  devel- 
oped a  training  program  on  cus- 
tomer service  for  court  employees. 
Court  employees  at  the  pilot  test 
sites  demonstrated  the  desire  to 
serve  their  customers  well  and 
were  pleased  to  have  the  tools 
provided  in  the  curriculum.  Kate 
Sampson,  the  project  director,  says 
the  training  program  is  as  appli- 
cable to  the  federal  courts  as  it  is  to 
state  courts. 

Q.  The  AJS  has  planned  a  fall 
•  conference  of  both  state  and 
federal  court  personnel.  Can  you 
tell  us  why  the  conference  was 
planned,  what  it  hopes  to  accom- 
plish, and  some  of  the  issues  to  be 
discussed? 

A   .  The  Midwest  Conference  on 
-**••  State-Federal  Judicial  Rela- 
tionships will  provide  an  opportu- 
nity for  judges  serving  on  courts 
within  the  Sixth,  Seventh,  and 


Throughout  its  84  years,  AJS  has  promoted  the  principle  of  judicial 
independence  and  a  Judiciary  that  is  free  to  issue  fair  and  just  rulings 
without  bowing  to  popular  or  political  pressures. 


to  do  so  has  been  eroded  away  by 
a  range  of  sentencing  reforms  that 
have  been  implemented  over  the 
past  20  years.  The  primary  objec- 
tive of  this  symposium,  funded 
primarily  by  the  State  Justice 
Institute,  is  to  give  the  Judiciary 
the  "voice"  that  has  been  lacking 
thus  far  in  the  formulation  of 
sentencing  policy. 

Q#  AJS  has  projects  in  the 
•  works  to  enhance  courthouse 
services  in  state  courts.  What  has 
been  learned  that  may  be  appli- 
cable to  federal  court? 

At  Courts  must  not  only 
•  dispense  fair  and  impartial 
justice,  they  must  treat  court 
"customers"  fairly  and  courte- 


Eighth  Federal  Circuits  to  commu- 
nicate and  cooperate  on  a  range  of 
important  issues  of  mutual  con- 
cern. 

The  conference  will  give  judges 
a  forum  to  determine  what  are  the 
most  important  issues  associated 
with  judicial  independence,  public 
confidence  in  the  courts,  media 
relations,  and  state-federal  re- 
source sharing.  They  will  then 
have  the  opportunity  to  make 
recommendations  on  how  to 
enhance  cooperative  efforts  in 
order  to  address  these  issues.  It 
will  be  interesting  to  find  out 
how  many  of  these  issues  lend 
themselves  to  state-federal  coop- 
eration and  what  recommenda- 
tions the  participants  will  make 
at  the  close  of  the  sessions. 
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Courts  Improvement  Bill  Introduced  in  House 


In  his  capacity  as  Secretary  of  the 
Judicial  Conference,  Administrative 
Office  Director  Leonidas  Ralph 
Mecham  transmitted  to  Congress  on 
July  11, 1997,  a  draft  of  the  Federal 
Courts  Improvement  Act  of  1997. 
Prior  to  the  August  recess,  the  bill, 
H.R.  2294,  was  introduced  in  the 
House  by  Representative  Howard 
Coble  (R-NC).  "The  provisions 
contained  in  this  bill  will  have  a 
significant  impact  on  both  the 
criminal  and  civil  operations  of  the 
courts,"  wrote  Mecham  to  leaders  in 
the  House  and  Senate,  "and  will 
enhance  the  delivery  of  justice  in  the 
federal  system."  The  provisions 
address  administrative,  financial, 
personnel,  organization,  and  techni- 
cal changes  that  are,  said  Mecham, 
"necessary  for  the  efficient  operation 
of  courts  and  their  supporting 
agencies."  The  Senate  probably  will 


wait  for  House  action  before  consid- 
ering the  bill. 

Some  key  provisions  would 

■  Extend  the  Judiciary  Information 
Technology  Fund  by  deleting  the 
current  sunset  date  of  September 
30, 1998. 

■  Repeal  in-state  plaintiff  diversity 
jurisdiction,  but  would  not  apply 
to  or  limit  the  applicability  of  the 
right  of  removal  under  existing 
law  of  defendants  who  are  sued 
by  a  diverse  plaintiff  in  the 
courts  of  the  plaintiff's  home 
state. 

■  Give  magistrate  judges  the 
power  to  exercise  criminal 
contempt  authority  and  addi- 
tional civil  and  criminal  con- 
tempt authority  in  civil  consent 
and  misdemeanor  cases,  and 
establish  limits  on  the  penalties 
magistrate  judges  may  impose 


for  criminal  contempts,  while 
allowing  the  magistrate  judge  the 
option  of  certifying  egregious 
conduct  to  the  district  court  for 
further  contempt  proceedings. 

Increase  the  case  compensation 
maximum  amounts  for  CJA 
attorneys,  and  increase  the  case 
compensation  maximum  appli- 
cable to  counsel  representing 
non-habeas  corpus  petitioners. 

Authorize  judges  to  carry 
firearms  for  purposes  of  personal 
security,  and  establish  a  firearms 
training  program. 

Change  the  Rule  of  80  age  and 
service  requirements  for  retire- 
ment to  senior  status  by  justices 
and  Article  III  judges  to  allow 
senior  status  at  age  60,  so  long  as 
the  combined  age  and  years  of 
service  equal  80. 
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Judicial  Conference  of  the  United  States 
Celebrates  75th  Anniversary 


Chief  Justice 
William  H.  Rehnquist 

Presiding  1986-Present 


"The  Judicial  Conference  of  the 
United  States  celebrates  its  75th  an- 
niversary this  year.  I  have  been  hon- 
ored to  preside  over  the  Conference 
for  11  of  those  years,  and  during 
that  time  I  have  had  occasions  to  ap- 
preciate the  dedication  and  the  abil- 
ity of  its  members  and  the  members 
of  its  committees.  They  have  worked 
tirelessly  to  improve  the  quality  of 
the  Judiciary. 


Over  the  last  75  years,  the  Con- 
ference has  struggled  with  recurring 
issues:  rising  court  caseloads  and 
limited  resources  to  deal  with  them; 
judicial  vacancies  and  the  impact 
they  have  on  the  courts;  problems 
involving  court  management  and 
administration;  and  sentencing  dis- 
parities and  the  guidelines  created 
to  eliminate  them.  The  Conference 
has  responded  competently  to  the  is- 
sues it  has  confronted,  providing  an 
administrative  structure  as  the  Judi- 
ciary has  grown — and  that  growth 
has  been  enormous.  A  caseload  that 
numbered  in  the  hundreds  in  1922 
now  numbers  in  the  hundreds  of 
thousands. 

In  responding  to  all  of  these  is- 
sues, the  Conference  and  is  commit- 
tees have  served  the  Third  Branch 
well,  safeguarding  the  interests  of 
the  federal  courts  and  formulating 
the  policies  and  plans  that  have  as- 
sisted the  Judiciary  in  fulfilling  its 
important  mission.  I  am  confident 
that  the  Judicial  Conference  will 
continue  to  perform  these  vital  func- 
tions for  the  Judiciary." 


lluuluL    An  historical  overview  of 
the  judicial  Conference,  its  committees, 
the  issues,  and  the  people  who  have 
served. 


The  Judicial  Conference  of  the  United  States  1922-1997 

The  75-year  history  of  the  Judicial  Conference  is  a  reflection  of  the  commitment  of  its  members  to  the  administra- 
tion of  the  courts.  Their  success  was  probably  best  described  in  1950,  by  Attorney  General  J.  Howard  McGrath,  who 
told  the  Conference,  "The  annual  meeting  of  the  Judicial  Conference  is  one  of  the  reassurances  that  in  our  country  the 
state  is  still  the  servant  of  its  people  and  not  a  tyrant  over  them.  With  its  plenary  concern  for  the  efficient  administra- 
tion of  justice  under  law,  the  Conference  is  a  sober  reminder,  above  the  clamor  of  temporary  exigency,  that  our  ship  of 
state  continues  to  maintain  that  course."  The  following  are  highlights  of  a  75-year  voyage  that  has  taken  the  Confer- 
ence to  where  it  is  today. 


Members  of  the  Second  Conference  of  Senior  judges  of  the  U.S.  Courts  of  Appeals,  with  Chief  Justice  William  Howard  Taft,  third  from 
the  left  in  the  front  row,  calling  on  President  Calvin  Coolidge  at  the  White  House,  September  23,  1923. 
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The  Judicial  Conference:  mf* 
An  Historical  Perspective   /  L 


In  1922,  three  days  after 
Christmas,  the  Conference  of 
Senior  Circuit  Judges  met  in 
the  Capitol  in  the  rooms 
reserved  for  the  Supreme 
Court — the  present  Supreme  Court 
building  having  not  yet  been  built. 
Chief  Justice  William  Howard  Taft 
presided.  Although  it  was  some- 
times called  the  federal  judicial 
council,  it  is  more  familiar  today  as 
the  Judicial  Conference  of  the 
United  States. 

The  Conference  was  the  response 
to  years  of  criticism  of  the  federal 
judicial  system  over  such  "causes  of 
popular  dissatisfaction"  as  delay 
and  cost  of  litigation.  Taft,  himself  a 
former  federal  judge,  lectured 
widely  on  the  need  for  court  reform 
almost  from  the  moment  he  left  the 
White  House  in  1913,  using  as  his 
pulpit  his  position  as  president  of 
the  American  Bar  Association  and 
later  as  Chief  Justice,  to  push  for 
change.  What  Attorney  General 
Harry  M.  Daugherty  described  in 
1921  as  "a  generally  congested 
condition  in  the  Federal  dockets" 
was  the  result  of  Congress  increas- 
ing the  jurisdiction  of  the 
federal  courts  through  legisla- 
tion such  as  the  National 
Prohibition  Act. 

Senator  Albert  B.  Cummins 
of  Iowa,  the  principal  legisla- 
tive sponsor  of  legislation  to 
create  the  Judicial  Conference, 
described  the  circumstances  in 
the  courts:  "When  we  contem- 
plate a  situation  in  which 
thousands  and  thousands  of 
persons  accused  of  crime  must 
lie  in  jail  for  a  year  or  two 
years,  if  they  are  unable  to 
discharge  themselves  by  giving 
bond,  awaiting  trial,  and  when 
we  reflect  upon  the  fact  that  in 
many  parts  of  the  United  States 


it  is  utterly  impossible  to 
secure  the  trial  of  a  civil 
suit  within  a  year  or  two 
years,  where  both  attorneys 
and  parties  are  ready  to 
proceed  with  the  trial,  it  is 
to  me  a  source  of  great 
humiliation." 
On  September  14,  1922, 
Congress  passed  legislation  creating 
25  new  judgeships  to  deal  with  the 
immediate  crisis  and  also  creating 
an  advisory  body  of  the  senior  (now 
chief)  federal  judges  on  the  courts  of 
appeals,  to  meet  once  a  year  in 
Washington,  where  reports  would 
be  heard  on  the  state  of  district  court 
dockets  and  where  recommenda- 
tions could  be  made  for  additional 
judicial  assistance.  President  Warren 
G.  Harding  signed  the  legislation 
into  law  soon  after. 

The  first  Conference  session  was 
attended  by  the  Chief  Justice,  the 
attorney  general,  and  the  chief 
judges  from  each  of  the  nine  judicial 
circuits.  Later,  the  number  of 
Conference  members  increased  with 
the  number  of  circuits,  with  the 
creation  of  the  Tenth  Circuit  in  1929, 
the  District  of  Columbia  Circuit  in 
1937,  and  the  addition  of  the  former 
Court  of  Claims  and  the  U.S.  Court 
of  Customs  and  Patent  Appeals  in 
1957  and  1961,  respectively.  The 


split  of  the  Fifth  Circuit  in  1980 
added  additional  members. 

It  was  not  until  1958  that  district 
judges  officially  were  included  as 
members  of  the  Conference,  dou- 
bling the  size  of  the  Conference 
when  Congress  provided  that  the 
judges  of  each  circuit  should  elect  a 
district  judge  representative.  The 
Director  of  the  Administrative 
Office  has  served  as  Secretary  to  the 
Conference  since  the  creation  of  the 
AO. 

After  the  initial  December  1992 
session,  the  Conference  met  next  in 
the  fall  of  1923,  as  required  by 
statute.  Originally  the  Conference 
met  once  a  year,  but  over  the  years 
increasingly  scheduled  a  special 
session  in  the  spring.  By  the  1950s, 
the  Conference  was  meeting  on  a 
regular  basis  each  spring  and  fall. 

By  1929  the  Conference  could 
report,  "The  Conference  greatly 
rejoices  at  the  urgent  demand  by  the 
public  generally  for  more  efficiency, 
more  speed,  and  more  certainty  in 
the  prosecution  of  the  general 
criminal  law.  .  .  .,"  but  that  court 
efficiency  was  "substantially  im- 
peded by  the  lack  of  sufficient  and 
competent  help."  The  Conference 
asked  Congress  for  more  money  to 
obtain  and  retain  competent  assis- 
tance. 


Until  the  completion  of  the  Supreme  Court  Building,  the  Conference  of  Senior  Circuit 
fudges  met  in  the  Capitol,  in  rooms  reserved  for  the  Supreme  Court,  formerly  the  Senate 
chambers. 
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Chief  Justice 
William  Howard  Taft 


The  following  "conversation"  with  Chief 
justice  William  Howard  Taft,  the  first 
presiding  officer  of  the  judicial  Conference, 
is  based  upon  Taft's  letters,  opinions,  and 
speeches.  Some  liberties  have  been  taken  to 
create  a  conversational  tone. 

Qm  Would  you  consider  your- 
•  self  an  advocate  of  adminis 
trative  reforms  in  the  Judiciary? 

A#   As  I  told  Congress  in  1922, 1 
•   have  always  been  and  am 
now  very  interested  in  rendering  the 
federal  courts  more  efficient  in  the 
dispatch  of  business. 

Beginning  about  1918  there  had 
been  a  marked  increase  in  the 
number  of  cases  coming  to  the  U.S. 
district  courts.  To  assist  the  courts 
with  their  congested  caseloads,  I 
had  pressed,  while  President  of  the 
United  States,  for  what  I  called  my 
flying  squadron  of  judges — judges 
able  to  travel  to  courts  in  need  of 
temporary  support,  but  this  idea 
was  not  accepted.  Gentlemen  have 
suggested  that  I  would  send  dry 
judges  to  wet  territory  and  wet 
judges  to  dry  territory.  I  said  even 
then  that  judges  should  be  indepen- 
dent in  their  judgments,  but  they 
should  be  subject  to  some  executive 
directions  as  to  the  use  of  their 
services,  and  somebody  should  be 
made  responsible  for  the  whole 
business  of  the  United  States. 

But  I  wasn't  the  first  to  propose 
reforms  to  the  courts.  Roscoe  Pound 
addressed  the  American  Bar  Asso- 
ciation in  1906  taking  as  his  title, 
"The  Causes  of  Popular  Dissatisfac- 
tion with  the  Administration  of 
Justice."  The  ABA  created  a  special 
committee  in  1907  on  means  to 
prevent  delay  and  unnecessary  cost 
in  litigation.  It  was  after  these 


Q#   It  has  been  said 
•   that  your  advo- 
cacy, more  than  any  other 
factor,  led  to  the  formula- 
tion of  the  Judicial 
Conference. 

A#   It  is  true  that 
•   matters  might 
have  remained  as  they 
were  in  1911.  However,  I 
took  it  upon  myself  to 
speak  and  write  about 
making  the  American 
courts  more  effective  as  soon  as  I 
left  the  White  House.  I  also  vigor- 
ously opposed  proposals  for  the 
recall  of  judges  and  of  judicial 
decisions,  a  point  of  much  conten 


Chief  Justice  William  Howard  Taft,  presided  1921-1930 


judges  to  direct  business  and 
economize  judicial  force,  to  mould 
their  own  rules  of  procedure,  and 
the  learning,  ability,  and  experience 


"During  my  Presidency  I  was  not  reluctant  to  use 
the  power  of  my  office  to  support  members  of  the 
Judiciary/' 


tion  between  President  Theodore 
Roosevelt  and  myself  while  I  served 
in  his  cabinet. 

I  greatly  admired  the  English 
Judicature  Act  of  1871,  which  I 
believe  worked  a  complete  reform. 
Two  great  features  of  the  English 
system  are  the  simplicity  of  its 
procedure  and  the  elasticity  with 
which  that  procedure  and  use  of  the 
judicial  force  provided  by  Parlia- 
ment can  be  adapted  to  the  disposi- 
tion of  business.  The  success  of  the 
system  rests  on  the  executive 
control  invested  in  a  council  of 


of  the  individual  judges.  I  made  a 
number  of  proposals  in  line  with 
this  example.  I  also  helped  form  the 
American  Judicature  Society  to 
study  and  promote  modernization 
of  the  judicial  system.  When  I  was 
elected  president  of  the  ABA  in 
1913, 1  presented  a  comprehensive 
program  for  the  betterment  of  the 
federal  courts. 


Q: 

judges; 


How  did  you  originally 
envision  this  council  of 


The  I hircl  Hranch 


September  7997 


A#    It  seemed  to  me  that  either 
•   the  Supreme  Court  or  the 
Chief  Justice  should  be  given  an 
adequate  executive  force  of  compe- 
tent subordinates  to  keep  close  and 
current  watch  upon  the  business 
awaiting  dispatch  in  all  the  districts 
and  circuits  of  the  United  States,  to 
make  periodical  estimates  of  the 
number  of  judges  needed  in  the 
various  districts  to  dispose  of  such 
business,  and  to  assign  the  adequate 
number  of  judges  to  the  districts 
where  needed.  Then  the  Supreme 
Court  by  making  the  rules  of  proce- 
dure and  by  distributing  the  judicial 
force  could  greatly  facilitate  the 
proper  disposition  of  all  the  legal 
business  in  the  country  and  in  a 
sense  become  responsible  for  its 
dispatch. 


Q 


How  did  the  Judicial  Con- 
ference evolve  from  this? 


A.   By  1921,  Attorney  General 
•   Daugherty  had  appointed  a 
committee  of  judges  and  U.S. 
attorneys  to  identify  problems  and 
recommend  remedies.  The  Congress 
convened  hearings  in  1921  and  1922. 
In  1921,  my  first  full  year  as  Chief 
Justice,  I  testified  before  the  Senate 
Committee  on  the  Judiciary  and 
presented  my  views.  At  that  time  I 
recommended  a  provision  for  a 
council  or  committee  of  nine  senior 
circuit  judges,  one  from  each  circuit, 
and  the  Chief  Justice  to  meet  each 
year  and  agree  informally  as  to 
where  the  judges  are  needed  and 
whence  they  can  be  had.  I  recom- 
mended, however,  that  the  function 
of  annually  surveying  the  judicial 
business  and  relative  need  for 
judges  was  to  be  placed  not  in  the 
Supreme  Court  but  in  this  council  of 
senior  circuit  judges.  And  it  was 
originally  called  a  Conference  of 
Senior  Circuit  Court  Judges.  Subse- 
quently, a  bill  was  introduced  in  the 
Senate  with  both  the  Attorney 
General's  committee  report  and  my 
own  recommendations,  along  with 


the  provision  for  25  new  district 
judges. 


Q.   Was  the  idea  of  a  Judicial 
•   Conference  of  judges  readily 
accepted? 

A.   One  senator,  I  remember, 
•   objected  to  the  idea  of  a 
Judicial  Conference  saying,  "It 
means  absolutely  nothing  on  earth 
except  a  junket  and  a  dinner."  Other 
senators  were  concerned  that  judges 
should  remain  as  unfettered  as 
possible,  without  regulation  that 
might  endanger  the  independence  of 
the  federal  courts.  Senator  Spencer 
of  Missouri,  I  believe,  won  the  day 
for  us  when  he  said,  "The  judicial 
business  of  the  United  States  is 
largely  administrative.  There  is  a 
business  side  to  it  as  well  as  the  law 
side.  There  are  practices  in  the 
different  circuits  which  are  com- 
mendable. There  are  some  that 
could  be  improved.  Both  are  rem- 
edied by  [the]  conference.  It  seems 
to  me  there  is  very  great  advantage 
when  the  circuit  judges  get  together 
once  a  year  to  discuss  the  method  of 
transacting  business,  the  state  of 
their  dockets,  the  things  that  have 
proved  advantageous,  the  things 
that  have  proved  disadvantageous. 
The  result  of  it  all  is  a  distinct 
benefit  to  the  administration  of 
justice  and  that  is  precisely  what  the 
conference  provides  for." 


Q 


Can  you  tell  us  something 
about  the  first  meeting? 


A.   The  1922  statute  was  not 
•   explicit  in  making  the  Chief 
Justice  a  voting  member.  I  was  its 
presiding  officer.  I,  however, 
immediately  established  the  prece- 
dent of  voting.  At  the  first  meeting, 
December  28,  1922,  we  were  a  small 
enough  group,  just  10  members  and 
myself  at  the  outset,  that  intensive 
discussion  on  any  number  of  topics 
was  possible.  Nonetheless,  to  focus 


thought,  I  appointed  five  commit- 
tees, which  I  charged  with  reporting 
the  following  year.  This  habit  of 
appointing  committees  on  particular 
subjects  rather  than  standing 
committees  continued  for  a  number 
of  years.  We  met  in  the  Old  Senate 
Office  Building,  but  later  moved  to 
our  own  new  building. 


Q#   You've  been  described  as  an 
•   "activist,"  in  terms  of  being 
an  executive  and  judge  who  pro- 
moted judicial  causes.  How  would 
you  describe  your  philosophy? 

A#   During  my  Presidency  I  was 
•   not  reluctant  to  use  the 
power  of  my  office  to  support 
members  of  the  Judiciary.  I  was  able 
to  secure  substantial  pay  increases 
for  judges,  and  I  appointed  six 
members  to  the  Supreme  Court. 
Only  my  fellow  presidents  George 
Washington  and  Franklin  D. 
Roosevelt  appointed  more.  As  Chief 
Justice  I  served,  I  believe,  during  a 
time  of  no  greater  court-congres- 
sional conflict.  In  that  time  I  was  a 
conservative  jurist  and  an  effective 
lobbyist  for  the  Judiciary.  As  to  my 
philosophy,  let  me  read  to  you  from 
a  letter  I  wrote  in  1922,  "Every  judge 
should  have  constantly  before  him 
that  the  reason  for  the  existence  of 
the  courts  is  to  promote  the  happi- 
ness of  all  the  people  by  speedy  and 
careful  administration  of  justice,  and 
every  judge  should  exert  himself  to 
the  uttermost  to  see  that  in  his 
rulings  and  in  his  conduct  of  busi- 
ness he  is,  so  far  as  his  action  can 
accomplish  it,  making  his  court 
useful  to  the  litigants  and  to  the 
community."     #^ 
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The  Judicial  Conference 
And  Its  Committees 


At  the  1922  Conference  session, 
the  first  committees  were  created, 
inaugurating  a  custom  that  contin- 
ues today  with  Conference  commit- 
tees playing  an  active  role.  Taft  felt 
some  focus  was  needed  to  the 
discussions,  so  he  authorized 
committees  with  the  rather  weighty 
titles  of  the  Committee  to  Consider 
the  Rules  and  Procedure  of  the 
Conference,  Forms  and  Procedure 
for  the  Transfer  of  Judges;  the 
Committee  on  Need  and  Possibility 
of  Transfer  of  Judges;  the  Commit- 
tee on  Recommendations  to  District 
Judges  of  Changes  in  Local  Proce- 
dure to  Expedite  Disposition  of 
Pending  Cases  and  to  Rid  Dockets  of 
Dead  Litigation;  the  Committee  on 
Recommendations  as  to  Bankruptcy 
Rules;  the  Committee  on  Recom- 
mendations as  to  Equity  Rules;  and 
the  Committee  on  Amendments  to 
Appellate  Procedure.  The  titles 
alone  indicate  the  broad  functional 
areas  that  Taft  and  the  Conference 
members  saw  as  their  province. 

A  core  of  program  and  policy 
committees  has  evolved  over  time 
with  responsibility  for  such  areas  as 
budget,  court  administration,  codes 
of  conduct,  facilities,  the  bankruptcy 
system,  intercircuit  assignments, 
rules,  and  criminal  law  and  proba- 
tion. 

Some  committees  have  been 
formed  in  response  to  specific 
statutory  mandates  or  authorization, 
such  as  the  rule-making  committees, 
the  advisory  committee  to  review 
circuit  council  conduct  and  disabil- 
ity orders,  and  the  committee  on 
financial  disclosure. 

In  1969,  Chief  Justice  Burger 
suggested  the  formation  of  an 
Executive  Committee  to  help  in  the 
administration  of  Conference  affairs. 

The  AO's  Office  of  the  Executive 
Secretariat  coordinates  administra- 


Chief  Justice  Charles  Evans  Hughes,  fourth  from  left  in  the  front  row,  and  members  of  the 
judicial  Conference  in  front  of  the  Capitol  Building  in  October  1930. 
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Three  past  chairs  of  the  Judicial  Conference 
Executive  Committee,  Chief  Judges  Charles 
Clark  (5th  dr.),  John  Gerry  (D.  N.J.),  and 
Wilfred  Feinberg  (2nd  Cir)  in  1994, 


five  support  to  the  Conference  and 
its  Executive  Committee,  and  also 
coordinates  the  activities  of  the 
Executive  Secretariat,  which  consists 
of  senior  members  of  the  AO's 
professional  staff  who  dedicate  all 
or  a  substantial  portion  of  their  time 
to  the  work  of  the  Conference  and 
its  committees. 

The  Chief  Justice,  through  the 
Conference,  also  has,  from  time  to 
time,  established  special  committees, 
ad  hoc  committees,  or  advisory 
committees. 

These  committees  have  been 
assigned,  for  example,  to  examine 
jury  selection  (1941),  implement  the 
criminal  justice  act  (1964)  and  the 
federal  magistrates  system  (1968), 
study  the  sentencing  guidelines 
(1986)  and  electronic  sound  record- 
ing (1983),  coordinate  bicentennial 
projects  (1975),  examine  habeas 
corpus  in  capital  cases  (1988), 
address  the  substantial  number  of 
asbestos  personal  injury  cases 
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Chief  Justice  Warren  E.  Burger,  center,  with  members  of  the  Bicentennial  Committee  (left 
to  right),  Judge  Damon  Keith  (6th  dr.),  Judge  Helen  Nies  (Fed.  dr.),  Burger,  Chief  Judge 
Robert  Murphy  (Md.  Ct.  App.)  and  Judge  Dolores  Sloviter  (3rd  dr.). 


(1990),  explore  the  right  to  compe- 
tent counsel  in  federal  court  regard- 
less of  the  means  of  the  accused 
(1991),  and  propose  long-range 
plans  for  the  Judiciary  (1991). 

The  only  Conference  committee 
directly  created  by  Congress  was  the 


Federal  Courts  Study  Committee  in 
1988,  which  was  established  to 
study  the  U.S.  courts  and  several 
state  courts,  and  to  recommend 
revisions  to  the  law  that  would 
develop  a  long-range  plan  for  the 
judicial  system. 


Federal  Courts  Study  Committee  chair,  Judge  Joseph  F.  Weis,  Jr.  (3rd  Cir.)  (right),  confers 
with  committee  member  Representative  Robert  W.  Kastenmeier. 


Altai  my  General  Janet  Reno 


In  1986, 
upon  taking 
office  and 
following  the 
precedent  set 
by  Chief 
Justices  Earl 
Warren  and 
Warren  E. 
Burger,  Chief 
Justice  Will- 
iam H. 
Rehnquist 
appointed  a 
committee  to 
study  the 
operation  of 
the  Judicial 
Conference  and  its  committees.  The 
following  year,  the  Conference 
adopted  the  committee's  report  and 
dramatically  changed  the  structure 
of  the  Conference  agenda  by  estab- 
lishing consent  and  discussion 
calendars,  consequently  changing 
how  the  Conference  conducts  its 
business  during  its  plenary  sessions. 
Committee  membership  also  was 
revamped,  establishing  term  limits 
and  therefore  opening  membership 
to  more  judges  who  wished  to  serve. 
The  Conference  relies  heavily  on 
its  committees,  which  review  issues 
and  make  policy  recommendations 
to  the  Conference.  To  make  in- 
formed recommendations,  the 
committees  have  conducted  studies, 
initiated  pilot  programs,  sponsored 
research,  solicited  court  input,  and 
held  public  hearings  to  gather 
information  on  issues  or  proposed 
programs.  This  follows  a  pattern 
established  early  in  the  Conference's 
history  of  soliciting  comment  from 
throughout  the  Judiciary  and 
frequently  from  other  branches  of 
government  and  the  public. 

Although  this  process  may  strike 
some  outside  the  Judiciary  as  time- 
consuming,  the  process  considers 
the  needs  of  the  courts  and  the 
administration  of  justice.  The 
cameras  in  the  courtroom  question 
is  a  good  example  of  this  delibera- 


7 


The  Third  Branch    ■  September  1997 


Chief  Justice 
Charles  Evans  Hughes 

Presided  1930-1941 


"One  of  the  great  services  of  Chief 
Justice  Charles  Evans  Hughes  to  the 
cause  of  justice  was  that  which  he 
rendered  as  Chairman  of  this  judicial 
Conference,  which  had  been  created 
during  the  Chief  justiceship  of  his 
predecessor,  Chief  justice  Taft.  It  was 
during  his  Chairmanship  that  the 
Administrative  Office  Act  was  passed. 
Under  that  act  the  federal  judiciary  zuas 
freed  from  dependence  upon  an 
executive  department  of  the  government 
with  respect  to  fiscal  and  administrative 
matters  in  the  federal  courts  and  was 
given  adequate  power  of  self  regulation 
and  supervision.  It  was  he  who  set  up 
the  AO  and  assured  its  success  by 
bringing  to  its  support  his  own  splendid 
powers  of  administration,  and  it  was  he 
who,  in  the  administration  of  the  Rules 
of  Procedure  Act,  secured  for  the 
country  a  modernized  and  efficient 
system  of  legal  procedure  in  keeping 
with  modern  conditions  which  has 
revolutionized  the  practice  of  the  federal 
courts." 


From  a  1948  resolution 
In/  the  judicial  Conference 


tion.  Beginning  in  the  early  1960s 
with  television  in  its  infancy,  the 
Conference  heard  from  its  Court 
Administration  Committee  on  "the 
increasing  activity  by  the  press, 
radio,  and  television  broadcasting 
media."  At  that  time,  it  agreed  with 
the  committee's  assessment  that 
cameras  in  the  courtroom  would 
not  be  "in  the  interest  of  efficient 
judicial  administration"  nor  would 
it  "aid  in  the  preservation  of  the 
right  to  a  fair  and  impartial  trial." 
Over  the  years,  as  the  courts  and 
the  media  changed,  the  Conference 


would  revisit  the  controversy 
surrounding  cameras  in  the  court- 
room, commissioning  studies  and 
implementing  pilot  programs  in  the 
courts. 


Caseload 


In  many  ways  the  first  Confer- 
ence session  was  a  microcosm  of  all 
the  meetings  that  were  to  follow. 
The  Conference  received  reports  on 
the  business  of  the  courts  and  about 


In  1949,  the  Conference  received  a  request  to  install  a  microfilming  system  in  a  court 
that  stated,  "It  is  estimated  that  one  file  cabinet  approximating  3'x3'x6'  in  size,  would 
provide  adequate  and  sufficient  storage  space  for  the  records  involved  for  35  years — the 
records  under  the  present  system  would  require  1,300  cubic  feet  of  space."  By  1951,  two- 
thirds  of  the  clerks'  offices  were  using  prenumbered  receipt  systems,  somewhat  less  than 
one-third  had  adopted  a  card  index  system,  and  six  districts  at  the  close  of  the  fiscal  year 
were  microfilming  current  records.  In  1967 ,  a  new  computer  system  was  installed  in  the 
AO,  replacing  the  punchcard  system.  The  new  IBM  System  360,  Model  20,  with  four 
magnetic  tape  drives  zvas  used  for  budget,  accounting,  and  payroll  purposes  as  -well  as 
for  the  statistical  work  of  the  AO. 
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pending  legislation,  intercircuit 
assignments  of  judges,  court 
personnel,  and  the  appropriation  of 
funds.  At  that  time  the  Department 
of  Justice  was  responsible  for 
collecting  statistics  on  case  filings 
in  the  federal  courts,  and  at  the 
second  meeting  in  1923,  a  report  on 
the  caseload  of  the  courts  also  was 
delivered  by  the  attorney  general, 
as  required  by  the  1922  act.  This 
continued  until  1940,  when  the 
Administrative  Office  was  estab- 
lished and  the  director  of  the  AO 
took  over  the  duty.  However,  to 
this  day,  the  Attorney  General  is 
invited  to  attend  Conference 
sessions  upon  request  of  the  Chief 
Justice. 

The  caseload  of  the  federal 
Judiciary  has  been  a  determining 
factor  in  the  Conference  actions. 
The  Conference  has  reacted  to 
legislation  that  would  increase 
caseload,  instituted  court  programs 
to  manage  caseload,  requested 
additional  judgeships  to  handle  the 
caseload,  and  formulated  rules  to 
govern  case  procedure. 


Legislation 

From  the  begin- 
ning, pending  legisla- 
tion was  discussed  at 
Conference  meetings. 
In  1922  one  topic  was 
a  bill  to  form  a 
commission  "to 
formulate  recommen- 
dations for  statutory 
changes  in  the  prac- 
tice and  procedure  in 
the  federal  courts  to 
enable  a  more  expedi- 
tious dispatch  of  their 
business."  Over  the 
intervening  75  years, 
the  Conference  has 
reviewed,  endorsed, 
opposed,  or  taken  no 
position  on  nearly 


every  piece  of  legislation  introduced 
in  Congress  that  might  affect  the 
courts,  from  the  most  comprehen- 
sive crime  bill  to  the  smallest 
proposals  for  technical  changes  in 
judicial  procedure  or  court  opera- 
tions. 

While  legislative  priorities  and 
concerns  have  varied  widely  over 
the  years,  the  Conference  consis- 
tently has  resisted  efforts  to  increase 
the  jurisdiction  of  the  federal  courts. 
On  more  than  one  occasion  the 
Conference  also  has  opposed 
legislation  requiring  the  imposition 
of  mandatory  minimum  sentences, 
because  they  limit  judicial  discretion 
in  sentencing  and  increase  the 
number  of  criminal  trials  and  the 
number  of  appeals  in  criminal  cases. 

Congress  frequently  has  pro- 
posed the  creation  of  special  courts, 
but  the  Conference  historically  has 
regarded  specialized  judicial  tribu- 
nals, as  "an  undesirable  and  unnec- 
essary step  in  the  direction  of 
further  disintegration  of  the  Federal 
judicial  system."  In  1971,  the  Tem- 
porary Emergency  Court  of  Appeals 
was  created  by  the  Economic 
Stabilization  Act — and  abolished  at 
the  Conference's  request  in  1993.  A 
Special  Court  was  formed  under  the 


resenta- 
as^. 


"The  Judicial  Conference 
session  that  l-recall  so 
well  occurredswhen     Jl 
district  jud^flgpr^senta- 
tives  were  a! 
members  of  th 
ence.  Prevjjpiyh& 
Judicial  Conference  met 
in  the  small  conference 
room  adjoining  the  Chief 
Justice's  chambers.  But 
that  room  was  entirely 
too  small  to  hold  the 
enlarged  Judicial 
Conference.  So  for  the 
first  time  in  history  a 
Judicial  Conference 
session  was  held  in  the 
large  West  Conference 
Room  in  the  Supreme 
Court  Building.  Later  the 
sessions  were  moved  to 
the  East  Conference 
Room." 

Joseph  F.  Spaniol,  Jr.,  AO  deputy 
director  1975  -  1985  when  he  was 
appointed  clerk  of  the  Supreme  Court, 
secretary  to  the  rules  committees,  and 
attended  Conference  meetings  from 
1957  to  1985. 


Judge  Barefoot  Sanders  (N.D.  Tex.),  chair  of  the  Committee 
on  the  Judicial  Branch,  testifies  at  a  Senate  hearing  on  the 
1995  Judicial  Improvements  bill. 


Regional  Rail 
Reorganiza- 
tion Act  of 
1973— and 
abolished  in 
1996.  In  1978, 
Congress 
established 
the  Foreign 
Intelligence 
Surveillance 
Court  and  its 
Court  of 
Review, 
providing  for 
a  special  court 
of  seven 
district 
judges.  In 
1996,  legisla- 
tion created 
an  Alien 
Terrorist 
Removal 
Court.  How- 
ever, it  was 
on  the 

Conference's 
recommenda- 
tion that 
Congress 
passed 
legislation  in 
1968,  establishing  the  Judicial  Panel 
on  Multidistrict  Litigation  in  re- 
sponse to  the  court's  struggle  to 
coordinate  almost  2,000  related 
cases  pending  in  36  districts  around 
the  country. 

On  occasion,  the  Conference  has 
had  a  hand  in  creating  legislation. 
The  Conference  Committee  on  the 
Jury  System  drafted  the  landmark 
law  on  the  federal  jury  system, 
which  was  enacted  by  Congress  as 
the  Jury  Selection  and  Service  Act  of 
1968.  In  recent  history,  the  Confer- 
ence has  sent  proposed  federal 
courts  improvement  bills  to  Con- 
gress, with  provisions  to  make 
improvements  in  the  operation  and 
administration  of  the  federal  courts. 

The  Conference  also  has  been 
obliged  to  send  draft  legislation  to 
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ipon  the 
Pmeiti- 


lie 


usprevi... 
majority  * 
bers 

to  Congti  , 
representation  on 
Judicial  Councils  of 
each  Circuit  be  equal- 
ized between  circuit 
and  district  judges. 
Former  Chief  Judge 
Sam  Ervin  of  the 
Fourth  Circuit  and  I  are 
convinced  that  this 
idea,  ultimately 
adopted  by  Congress, 
was  very  important  to 
the  improved  morale 
of  the  district  judges. " 


adjust  judicial 

compensation. 

And,  of 

course,  the 

Conference 

biennially 

proposes 

additional 

judgeships  to 

Congress. 


Vacancies 

and 

Judgeships 


Judge  John  l.  Nangle  (E  D.  Mo.), 
menibei  ol  the  Judicial  Conferenct 
WS5- 1991,  the  Executive 
Committee  I9H7- 1991,  the 
Committee  to  Study  the  Judicial 
Conference,  the  Ait  Hot  Commlttet 
an  Asbestos  Litigation,  <»»/  chait 
ol  Hie  Judicial  Panel  on 
Miiltidistrid  Litigation. 
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Prior  to 
1964, there 
was  no  system 
in  place  within 
the  Judicial 
Conference  for 
soliciting 
requests  for 
additional 
judgeships. 
Requests  were 
received  from 
courts,  mem- 
bers of  Congress,  bar  associations, 
and  circuit  councils.  In  1964  the 
Conference  adopted  a  policy  of 
making  a  comprehensive  report  to 
Congress  approximately  every  four 
years  on  the  judgeship  needs  of  the 
appellate  and  district  courts.  In 
1977,  the  Conference  approved 
judgeship  surveys  every  other  year. 
This  system  has  proven  effective  in 
transmitting  requests  to  Congress. 
However,  there  has  been  congres- 
sional resistance  at  times  to  authori- 
zation of  those  judgeships.  In  1958, 
in  response  to  a  letter  from  the  AO 
urging  action  on  an  omnibus  judge- 
ship bill,  Senator  Lyndon  B. 
Johnson,  the  Senate  majority  leader, 
replied  that,  in  his  view,  "a  caseload 
factor  based  solely  on  the  number  of 
filings  and  pending  cases  was  a 
most  unreliable  basis  upon  which  to 
make  a  determination  of  the  need 


judge  Lloyd  George  (D.  Nev.),  chair  of 
the  Committee  on  the  Administration  of 
the  Bankruptcy  System,  and  Representa- 
tive ]ack  Brooks  before  a  1992  House 
hearing  on  new  bankruptcy  judgeships. 


for  judges  and  that  if  caseload  is  to 
be  the  determining  factor  there  must 
be  a  more  refined  breakdown  of 
each  particular  caseload."  The 
Senator  requested  additional 
statistical  data,  which  were  fur- 
nished by  the  AO,  and  eventually 
Congress  took  action  on  the  judge- 


ships. This  pattern  has  continued 
over  the  years.  It  has  been  rare  for 
Congress  to  act  quickly  on  the 
additional  judgeships  requested  by 
the  Conference.  When  it  finally  acts, 
however,  Congress  has  generally 
established  all  the  judgeships 
recommended  by  the  Conference. 
Sometimes,  too,  Congress  has 
created  judgeships  for  which  no 
Conference  request  has  been  made. 
Since  1972,  Congress  has  created  31 
such  judgeships. 

Filling  judicial  vacancies  also  has 
been  a  long-term  problem.  At  the 
end  of  World  War  II,  the  Attorney 
General  assured  the  Conference  that 
both  he  and  the  President  realized 
the  necessity  of  promptly  filling  all 
the  vacancies  on  the  federal  bench. 
But  by  1948,  AO  Director  Henry  P. 
Chandler  could  draw  the 
Conference's  attention  to  "the  high 
incidence  throughout  the  country  of 
disability  of  federal  judges  on 
account  of  illness,"  pointing  out 
that,  "during  the  last  year,  at  least  20 
circuit  and  district  court  judges 
were  partially  or  totally  incapaci- 
tated for  long  periods  of  time 
because  of  illness.  These  illnesses 
were  in  large  measure  attributable  to 
overstrain  in  work.  ...  It  empha- 


Judge  Robert  F.  Peckham  (N.D.  Cat.),  chair  of  the  Subcommittee  on  the  Civil  justice  Reform 
Act  of  1991)  (photo  left),  and  judge  Walter  T.  McGovern  (W.D.  Wash.),  chair  of  the 
Committee  on  judicial  Resources,  testify  before  the  Senate  judiciary  Committee  in  1990  on 
civil  justice  reform  and  the  need  for  new  judgeships. 
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Chief  Justice 
Harlan  Fiske  Stone 

Presided  1941  to  1946 


"It  is  but  just  to  say  he  was  a 
jurist  of  great  learning  in  the  law, 
whose  indefatigable  industry  led  him 
to  explore  all  the  sources  of  the 
common  law  and  the  constitutional 
and  international  law  to  find 
precedent  and  justification  in  support 
of  the  reasoning  of  his  great  mind.  In 
our  association  with  him  in  the 
discharge  of  the  duties  imposed  on 
this  Conference  he  was  always 
patient,  sympathetic ,  cooperative , 
and  his  guiding  hand  was  invariably 
useful  and  potent  in  leading  the 
Conference  to  a  right  conclusion." 


From  a  1946  resolution 
by  the  Judicial  Conference 


sizes  all  too  well  the  necessity  for 
speedy  appointments  to  judicial 
vacancies  as  well  as  the  need  for 
more  judges  to  cope  with  the 
increasing  burden  of  litigation  in  the 
federal  courts."  In  1988,  the  Confer- 
ence noted  the  adverse  effect  Article 
III  judicial  vacancies  of  more  than  18 
months  have  on  the  courts  and 
litigants  and  said  that  all  such 
vacancies  create  judicial  emergen- 
cies. In  1997,  judicial  vacancies  have 
numbered  over  100,  generating  a 
political  debate  over  whether  or  not 


this  constitutes  a  pending  crisis  in 
the  federal  courts. 


Dealing  with  Allegations 
of  Judicial  Unfitness 


Conference  authority  over 
Article  III  judgeships  did  not  extend 
to  dealing  with  charges  of  judicial 
unfitness  or  misbehavior  until 
recently.  Discipline  of  federal 
judges,  short  of  impeachment,  still  is 
handled  as  part  of  the  general 
responsibilities  of  the  circuit  judicial 
councils,  which  had  been  created  by 
statute  in  1939.  However,  the 
Judicial  Councils  Reform  and 
Judicial  Conduct  and  Disability  Act 
of  1980  altered  this  procedure, 
involving  for  the  first  time  the 
Judicial  Conference.  The  act  of  1980 
placed  the  responsibility  for  admin- 
istration of  the  judicial  discipline 
system  in  the  hands  of  the  chief 
judges  of  the  circuits,  the  circuit 
councils,  and,  ultimately,  the  Judi- 
cial Conference.  This  regularized  the 
procedures  in  the  councils  and 
provided  for  Conference  action  in 
rare  cases  of  serious  disability  or 
misbehavior.  The  Conference 
considers  petitions  for  review  of 
judicial  council  actions  following  a 
circuit  investigation.  If  the  Confer- 
ence concurs  in  a  circuit  council 
determination  that  impeachment 
may  be  warranted,  the  Conference 
transmits  this  determination  and  a 
record  of  the  proceedings  to  the 
House  of  Representatives.  The 
Conference  met  to  consider  im- 
peachment proceedings  against  a 
federal  judge  for  the  first  time  in 
June  1986,  also  the  first  time  since 
the  mid-30s  that  an  impeachment 
proceeding  of  a  federal  judge  had 
been  initiated.  In  1989  Conference 
action  again  was  required  in  im- 
peachment proceedings  involving 
two  federal  judges. 


"[A]  fine  example  ok 
the  Conference 
members'  collective 
creativity  i«w*Mv 
recently  coi 
Long  Range  P 
the  Federal 
the  first  tlfin 
that  federal  ju 
have  been  given  the 
opportunity  to  look 
beyond  that  next 
docket  or  calendar  to 
plan  for  the  future  of 
their  court.  For  an 
institution  that  has 
been  accused  of 
living  in  the  past,  the 
development  of  a 
planning  process  and 
the  draft  of  a 
functional  plan  for 
the  future  was  a 
momentous  achieve- 
ment. 

Judge  Otto  R.  SkopilJr. 
(9th  dr.),  former  chair  of 
the  Committee  on  the 
Administration  of  the 
Federal  Magistrates 
System  and  former  chair 
of  the  Committee  on  Long 
Range  Planning. 


In  1990, 
Congress 
created  the 
National 
Commission 
on  Judicial 
Discipline  and 
Removal  to 
investigate 
problems 
related  to  the 
discipline  and 
removal  of 
Article  III 
judges  and 
evaluate 
alternatives  to 
current  ar- 
rangements for 
judicial  disci- 
pline and 
removal.  In 
1994,  the 
Conference 
Committee  to 
Review  Circuit 
Council 
Conduct  and 
Disability 
Orders  re- 
ported it  had 
studied 
recommenda- 
tions ad- 
dressed to  the 
judicial  branch 
by  the  commis- 
sion. In  re- 
sponse to  the 
committee's 
recommenda- 
tions, the 

Conference  took  a  number  of  actions 
to  implement  the  commission's 
proposals.  Congress  took  no  action 
on  the  recommendations.  There  now 
are  renewed  calls  to  consider  the 
commission's  report  following 
recent  threats  by  members  of 
Congress  to  use  impeachment  as  "a 
tool  for  keeping  judicial  power  in 
check,"  and  the  introduction  of  the 
Judicial  Reform  Act  of  1997  that 
would  change  the  way  judicial 
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JudiciaM!6fi|£rence 
'  nhe  greatest 
experiencenTave^" 
ever  had.  I  only 
regret  that  every 
circuit  and  district 
judge  in  our  system 
. . .  could  not 
experience  being  a 
member  of  the 
Judicial  Conference 
which  affords  such 
a  wonderful  guid- 
ance and  direction 
for  our  entire 
judiciary." 

Judge  Charles  E.  Simons,  Jr.  • 
(D.  S.C),  represented  the 
4th  Circuit  district  judges  on 
the  Conference  from  1973- 
1979,  and  was  a  member  of 
the  Advisory  Committee  on 
Codes  of  Conduct,  and  the 
Committee  on  Court 
Administration,  the 
Committee  on  the  Judicial 
Branch;  former  chair, 
Subcommittee  on  Federal 
Jurisdiction 


misconduct 
complaints 
are  handled. 
Judicial 
Conference 
representa- 
tives have 
testified 
before  the 
House  and 
Senate  on 
this  reform 
act. 
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Rules 

One  area  in 
which  the 
Conference 
has  been  the 
most  active 
is  in  the 
continuing 
develop- 
ment of 
federal  rules 
of  practice, 
procedure, 
and  evi- 
dence. 
Under  the 
Rules 
Enabling 
Act,  the 
Supreme 

Court  prescribes  both  "general  rules 
of  practice  and  procedure  and  rules 
of  evidence"  for  cases  in  the  district 
courts  and  courts  of  appeals  and 
"general  rules  [governing]  the  forms 
of  process,  writs,  pleadings,  and 
motions  and  the  practice  and 
procedure"  in  bankruptcy  cases.  By 
this  legislation,  Congress  has 
delegated  to  the  Judiciary  nearly  all 
authority  to  establish  rules  for  the 
courts,  but  it  reserved  to  itself  the 
power  to  reject,  amend,  or  defer  any 
such  rules. 

For  nearly  40  years,  the  Confer- 
ence has  played  a  pivotal  role  in  this 
process.  It  has  a  statutory  mandate 


to  study  continuously  the  operation 
and  effect  of  the  existing  rules,  and 
to  consider  and  recommend  to  the 
Supreme  Court  any  alterations  or 
additions  to  the  rules  that  promote 
"simplicity  in  procedure,  fairness  in 
administration,  the  just  determina- 
tion of  litigation,  and  the  elimination 
of  unjustifiable  expense  and  delay." 
The  Conference's  standing  Commit- 
tee on  Rules  of  Practice  and  Proce- 
dure and  five  advisory  committees 
on  civil,  criminal,  appellate,  bank- 
ruptcy, and  evidence  rules  carry  out 
this  function  by  conducting  studies, 
drafting  new  and  amended  rules 
and  explanatory  committee  notes, 


While  the  "modern  era"  of 
federal  rules  began  with  the  Rules 
Enabling  Act  of  1934,  the  Conference 
was  not  involved  at  first  in  the 
rulemaking  process.   Jn  its  initial 
efforts  to  establish  uniform,  national 
rules — resulting  in  the  first  Federal 
Rules  of  Civil  Procedure  (1938)  and 
Criminal  Procedure  (1946) — the 
Supreme  Court  was  aided  by  "blue 
ribbon"  committees  of  legal  experts 
appointed  by  the  Court  itself.  In 
1958,  however,  Congress  enacted 
legislation  that  shifted  to  the  Confer- 
ence primary  responsibility  for 
developing  new  and  revised  rules. 
Exercising  that  authority,  the  Con- 


Chief  Justice  Warren  E.  Burger  and  newly  appointed  AO  Director  Leonidas  Ralph 
Mecham  in  1985. 


conducting  hearings,  and  making 
recommendations  for  Conference 
action.  Through  the  decades, 
members  of  the  legal  profession — 
represented  by  private  practitioners, 
law  professors,  Justice  Department 
officials,  and  state  court  representa- 
tives— have  been  partners  in  the 
rulemaking  process,  both  as  partici- 
pants in  the  various  advisory 
committees  and  as  the  commenters 
on  proposed  rules  and  rule  changes. 


ference  has  recommended,  and  the 
Supreme  Court  adopted,  the  Federal 
Rules  of  Appellate  Procedure  (1968), 
the  Federal  Rules  of  Bankruptcy 
Procedure  (1973),  and  the  rules 
governing  post-conviction  collateral 
(habeas  corpus)  remedies  (1977).  The 
same  process  has  been  used  to 
amend  the  various  sets  of  rules, 
including  the  Federal  Rules  of 
Evidence  that  were  adopted  by 
legislation  in  1975. 
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The  judicial  Conference  of  the  United  States  in  March  1984,  meeting  in  the  East 
Conference  Room  of  the  Supreme  Court. 


The  standing  and  advisory  rules 
committees  review  their  operating 
procedures  periodically  to  ensure 
that  rules  are  adopted  only  after 
appropriate  deliberation  and 
involvement  by  the  bench  and  bar. 
In  adopting  the  1995  Long  Range  Plan 
for  the  Federal  Courts,  the  Conference 
recognized  the  importance  of 
maintaining  the  "time-tested  and 
orderly"  process  under  the  Rules 
Enabling  Act.  The  plan  recom- 
mends that  the  process  be  the 
exclusive  mechanism  for  developing 
rules  for  the  federal  courts,  and  that 
continued  efforts  be  made  to  achieve 
greater  uniformity  of  practice  and 
procedures  and  obtain  significant 
participation  in  rulemaking  by  the 
bar  and  interested  members  of  the 
public. 


Court  Administration 


The  Conference's  Executive 
Committee  approves  the  annual 
spending  plan  for  the  federal 
Judiciary.  The  Conference's  Budget 


Committee  formulates  the  appro- 
priations request  to  Congress  for 
approval  by  the  Conference,  and,  in 
recent  years,  the  committee's  chair 
and  AO  Director  Leonidas  Ralph 
Mecham  have  appeared  before 
congressional  appropriations 
committees  to  make  the  case  for  the 
Judiciary's  budgetary  needs.  On  the 
occasions  when  the  spending  bills 
failed  to  get  congressional  approval 
before  the  end  of  the  fiscal  year,  the 
Conference's  Executive  and  Budget 
Committees  have  worked  closely 
with  AO  staff  to  keep  the  courts 
open  and  to  secure  the  critical 
continuing  appropriations. 

Current  Conference  initiatives  to 
improve  financial  management 
include  decentralizing  major  budget 
and  management  functions  to  the 
courts  to  improve  efficiency  and 
court  flexibility  in  managing  funds, 
and  implementing  a  standardized, 
automated  accounting  system  for 
the  courts. 

Economizing  on  judicial  re- 
sources has  been  a  long-term 
Conference  concern.   In  1948,  the 
Conference  formed  the  Committee 
on  Ways  and  Means  of  Economy  in 


Chief  Justice 
Fred  M.  Vinson 

Presided  1946-1953 


"  We,  as  members  of  this  Confer- 
ence, have  suffered  the  great  personal 
loss  of  one  whom  we  loved  and 
respected  as  a  man  and  whose  service 
as  presiding  officer  of  the  Conference 
had  made  it  an  instrumentality  of 
great  and  ever-increasing  importance 
in  the  administration  of  justice.  Chief 
Justice  Vinson  came  to  the  office  of 
Chief  Justice  at  a  critical  period  in 
the  history  of  our  country,  a  period 
fraught  with  many  dangers  and 
difficulties.  He  brought  to  the 
performance  of  his  duties  a  wide 
knowledge  of  men  and  affairs  as  well 
as  of  the  law,  wisdom  ripened  by 
experience  and  a  profound  and 
intimate  knowledge  of  the  nature  and 
workings  of  our  government  having 
theretofore  served  with  distinction  in 
the  legislative,  executive,  and  judicial 
branches.  This  experience  gave  him 
an  unusual  grasp  of  governmental 
problems  and  a  sureness  in  approach- 
ing and  dealing  with  them  rarely 
equaled  in  our  history.  His  knoivl- 
edge  of  the  legislative  branch  and  his 
personal  acquaintance  with  the 
leaders  of  that  branch  enabled  him  to 
develop  between  this  Conference  and 
the  Congress  a  relationship  which 
has  resulted  in  a  better  understand- 
ing of  problems  affecting  the  judi- 
ciary and  the  passage  of  legislation 
which  has  done  much  to  improve  the 
courts  and  the  administration  of 
justice  therein." 

From  a  1953  resolution 
by  the  Judicial  Conference 
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"I  served  as  the   v 
representative  of  the 
District  Judges  of  the 


19821, 


/■ 


believe  I  wa 
woman  i 


ence  at  theumemi 
had  just  become  the 
chief  judge  of  our 
court  and  I  was 
fulfilling  a  year  of  the 
unexpired  term  of  my 
predecessor,  Chief 
Judge  Lloyd 
McMahon.  I  believe  I 
was  also  the  only 
woman  chief  judge  at 
the  time." 

Judge  Constance  Baker 
Motley  (S.  D.  N.Y.), 
member  of  the  Committee 
on  Records  Disposition 
and  the  Committee  on  the 
Administration  of  the 
Bankruptcy  System. 
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the  Opera- 
tion of  the 
Federal 
Courts  with 
economy 
committees 
in  all  the 
circuits. 
Their  reports 
indicated 
that  "an 
exhaustive 
and  inten- 
sive study 
had  been 
made  and,  as 
a  result 
thereof, 
considerable 
improve- 
ment had 
already  been 
achieved."  In 
1993  the 
Budget 
Committee's 
Economy 
Subcommit- 
tee was 
established 
to  pursue 
ways  to 


economize  in  the  federal  Judiciary. 
Its  report  on  the  optimal  utilization 
of  judicial  resources  chronicles  the 
extensive  cost-saving  measures  that 
have  been  taken  throughout  the 
Judiciary  in  recent  times. 

Through  the  budget  process,  the 
Conference  has  helped  shape  the 
AO  and  the  courts.  The  Conference 
sets  standards  for  the  hiring  of,  or 
salaries  for,  nearly  every  level  of 
court  employee,  including  probation 
officers,  court  reporters,  law  clerks 
and,  at  one  time,  court  criers.  The 
Conference  establishes  per  diem 
rates  for  judges  and  sets  standards 
for  court  automation.  The  Confer- 
ence has  funded  programs  to  help 
the  courts  manage  their  caseloads, 
such  as  a  pilot  project  on  the  use  of 
computers  for  the  administration  of 
the  jury  system  (1966),  civil  arbitra- 
tion (1977),  a  two-year  experimental 
program  of  videotaping  court 
proceedings  (1988),  a  two-year  pilot 
study  to  examine  the  feasibility  of 
interpreting  by  telephone  (1989),  an 
8th  Circuit  pilot  project  to  provide 
enhanced  access  by  the  deaf  com- 
munity (1991),  and  a  3rd  Circuit 
one-year  videoconferencing  pilot 


Prior  to  testifying  before  congressional  appropriations  committees  in  1994,  Chief  Judge 
Richard  Arnold  (Xth  dr.),  judge  John  M.  Walker  jr.  (2nd  dr.),  and  AO  Director  Leonidas 
Ralph  Medium  are  briefed  by  AO  staff. 
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project  for  oral  arguments  between 
Pittsburgh  and  Philadelphia  (1991). 

The  Judiciary  has  not  always 
controlled  its  own  budget  or  admin- 
istration. Before  the  Administrative 
Office  was  created  in  1939,  the 
Attorney  General  and  the  Depart- 
ment of  Justice  had  responsibility  for 
the  Judiciary's  accounts.  There  were 
frequent  conflicts.  Appropriated 
funds  were  provided  jointly  to  the 
courts  and  the  Department  of 
Justice.  In  1932,  despite  the  Great 
Depression,  the  Conference  warned, 
"While  the  Conference  fully  realizes 
the  difficulties  growing  out  of 
economic  conditions  and  the  im- 
perative necessity  for  retrenchment 
in  governmental  expenses,  the 
Conference  deems  it  to  be  its  duty  to 
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set  forth  the  actual  needs  of  the 
judicial  department." 

In  IL»31 ,  the  Conference  consid- 
ered a  proposal  for  a  Chancellor  of 
the  United  States  to  address  the 
needs  of  the  courts.  In  1936,  Presi- 
dent Franklin  D.  Roosevelt  proposed 
a  proctor  for  the  federal  courts,  a 
judicial  administrator.  This  idea  had 
surfaced  many  times  before,  along 
with  suggestions  for  an  administra- 
tion bureau.  But  it  was  not  until 
1939  that  Congress  passed  the  Act 
creating  the  Administrative  Office  of 


Chief  Justice 
Earl  Warren 

Presided  1953-1969 


"His  period  of  service  as  Chief 
Justice  coincided  with  an  era  of  far- 
reaching  constitutional  interpreta- 
tions. We  witnessed  new  and 
different  emphasis  on  fundamental 
rights  of  racial  and  religious 
minorities  and  of  individual 
liberties  under  the  Constitution.  .  .  . 
We  recall  also  the  many  years 
during  which  he  presided  over  the 
Judicial  Conference  of  the  United 
States,  giving  it  his  leadership  and 
guidance.  .  .  .  Finally,  for  showing 
us  the  virtues  of  exercising  wise  and 
compassionate  judgment  toward 
our  fellowmen,  we  shall  be  forever 
in  his  debt." 

From  a  7974  resolution 
by  the  Judicial  Conference 


the  U.S.  Courts.  The  Act  gave  the 
courts  the  power  of  managing  their 
own  business  affairs,  and  "securefd] 
an  improved  supervision  of  the 
work  of  the  courts  through  an 
organization  under  judicial  control." 
The  AO  director,  as  the  administra- 
tive officer  of  the  courts,  would 
operate  under  the  supervision  and 
direction  of  the  Conference. 

In  1966  a  Conference  resolution 
called  for  the  establishment  of  a 
Federal  Judicial  Center.  The  center 
was  created  to  enable  the  courts, 
according  to  President  Lyndon 
Johnson,  who  signed  the  legislation 
in  1967,   "to  begin  the  kind  of  self- 
analysis,  research  and  planning 
necessary  for  a  more  effective 
judicial  system." 

The  Conference  continually 
makes  recommendations  to  improve 
caseload  management  and  the  court 
system.  Over  the  Conference's  long 
history  this  has  run  the  gamut  from 
encouraging  clerks'  offices  in  1951  to 
improve  practices  by  adopting 
effective  receipt  systems,  loose-leaf 
dockets,  and  card  indices  to  direct- 
ing the  AO  in  1985  to  develop  an 
office  automation  plan  that  encour- 
ages rapid  implementation  of  ADP, 
telecommunications,  and  office 
automation. 

The  Conference  has  encouraged 
courts  not  only  to  look  to  each  other 
for  assistance  but  also  to  look 
outside  the  Judiciary.  For  example, 
in  1933,  the  Conference  adopted  a 
resolution  confirming  the  usefulness 
of  circuit  conferences,  which  "serve 
to  bring  together  all  the  federal 
judges  of  the  circuit  and  thus  to  give 
opportunity  for  the  consideration  of 
problems  .  .  ."  The  circuit  confer- 
ences were  authorized  statutorily  in 
1939,  by  the  same  act  establishing 
the  AO.  In  1993,  the  Executive 
Committee  agreed  with  an  idea, 
proposed  earlier  by  Chief  Justice 
Warren  E.  Burger,  of  holding  a 
national  conference  with  representa- 
tives from  all  three  branches  to 
study  the  problems  facing  the 


"One  of  the  most 
significant  actions 
taken  by  the  Judicial 
Conference 
United  STa\ 
creation  of  the 
circuit  exer  -A 
Time  ha 
value  of  circuit 
executives.  It  would  be 
very  difficult  for  a 
chief  circuit  judge  to 
carry  out  his  adminis- 
trative duties,  which 
have  vastly  increased 
over  the  years,  without 
assistance  and  at  the 
same  time  address  his 
judicial  duties." 

Senior  Judge  John  D. 
Butzner,  Jr.,  (4th  dr.), 
chaired  the  Subcommittee 
on  Judicial  Statistics,  the  Ad 
Hoc  Committee  on  the  AO, 
the  Ad  Hoc  Committee  on 
Sentencing  Guidelines  and 
was  a  member  of  the 
Committee  on  the 
Administration  of  the 
Criminal  Law.  He  currently 
serves  as  a  member  of  the 
Panel  to  Appoint  Indepen- 
dent Counsel. 


federal  court 

system.  Three 

Branch 

Conferences 

were  held  in 

1994  and  1996. 
The 

Conference 

was  instru- 
mental in  a 

dramatic 

change  in 

judicial 

administra- 
tion— the 

appointment 

of  a  circuit 

executive  for 

each  judicial 

circuit,  as 

authorized  by 

statute  in 

1971.  Several 

years  earlier, 

the  Confer- 
ence had 

approved  a 

committee 

report  recom- 
mending that 

each  chief 

circuit  judge 

be  authorized 

to  appoint  an 

administrative 

assistant. 

Although  the  General  Services 
Administration  builds  the 
Judiciary's  courthouses,  the  Confer- 
ence has  become  a  partner  in  the 
process.  Shortly  after  World  War  II, 
the  Conference  Committee  on 
Postwar  Building  Plans  for  the 
Quarters  of  the  U.S.  Courts  submit- 
ted a  manual  setting  forth  general 
standards  of  design  and  construc- 
tion for  federal  court  quarters  in 
federal  buildings.  In  1971,  an  Ad 
Hoc  Committee  on  Courtroom 
Facilities,  Design  and  Security  was 
appointed.  In  1984,  the  Conference 
adopted  a  U.S.  Courts  Design  Guide, 
which  was  completely  revised  in 
1991  with  the  Conference's  ap- 
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"I  first  attended  a 
meeting' Of  the  Judicf 


proval,  and 
the  revision 
process 
continues 
today.  In 
1995,  the 
Conference 
also  ap- 
proved the 
development 
of  a  five-year 
plan  of 
courthouse 
construction 
projects.  As 
the  Judiciary 
undertakes 
the  largest 
building 
program  in 
its  history, 
Conference 
representa- 
tives have 
testified 
frequently 
before 
Congres- 
sional 
committees 
on  the 
Judiciary's 
need  for 
courthouses. 
The 

Conference's 
timely 
recommen- 
dations have 
addressed 
both  daily 
court  man- 
agement and 
the  critical  problems  that  arise. 
Faced  with  a  crisis,  due  in  part  to 
inordinate  delay  caused  by  the 
constantly  increasing  caseload,  the 
Conference  in  1970  authorized  the 
Chief  Justice  to  form  a  preliminary 
study  committee  to  propose  an 
agenda  for  modernizing  the  proce- 
dure and  improving  the  efficiency  of 
the  courts.  This  materialized  in  1972 
as  the  Ihuskd  Commission.  In  1984, 


eUMke  Warren 


judges  gL_ 
beginning  with  the 
First  Circuit  representa- 
tives seated  immedi- 
ately to  the  Chief's 
right. . . .  The  only 
drawback  in  sitting 
right  next  to  Chief 
Justice  Burger  was  that 
he  would  often  ask  me 
to  preside  temporarily 
when  he  left  the  room. 
His  exits  could  be 
precipitous,  leaving  me 
to  preside  over  a 
debate  I  had  only 
partially  followed  or- 
on  one  occasion-had 
not  been  listening  to  at 
all." 

Judge  Levin  Campbell  (1st 
Or.)  Judicial  Conference 
member,  1983  -  1990; 
member  of  the  Committees 
on  Court  Administration  and 
the  Bicentennial  of  the 
Declaration  of  Indepen- 
dence, the  Executive 
Committee,  the  Committee 
to  Study  the  Judicial 
Conference,  and  the  Federal 
Courts  Study  Committee; 
former  chair  of  the 
Subcommittee  on  Support- 
ing Personnel. 
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On  occasion,  the  duties  of  an  Executive  Committee  chair  include  discussion  of  the 
Conference's  recommendations  with  members  of  the  press,  as  Chief  Judge  Gilbert  Merritt 
(6th  Cir.)  demonstrated  in  1995. 


the  Conference  approved  use  of 
automated  dockets  for  appellate, 
civil,  and  bankruptcy  cases.  In  1986, 
the  Conference  approved  a  report 
by  the  Ad  Hoc  Committee  on 
Electronic  Sound  Recording  that  an 
"electronic  sound  recording  pro- 
gram should  be  employed  as  a 
permanent  part  of  the  facilities  and 
services  available  to  the  Judiciary." 
In  1988,  the  Conference  authorized 
an  experimental  program  of  elec- 
tronic access  to  court  information 
for  the  public,  and  an  experiment  to 
videotape  court  proceedings. 
Reacting  to  concerns  about  uneven 
staffing  levels  in  the  courts  when  it 
met  in  1994,  the  Conference  imple- 
mented a  staffing  equalization  plan 
to  reduce  or  eliminate  excess  posi- 
tions and  reassign  staff  to  needed 
areas.  In  1995  the  Conference 
expanded  a  videoconferencing  pilot 
program  for  prisoner  civil  rights 
hearings,  and  approved  a  new  Code 
of  Conduct  for  Judicial  Employees 
that  updated,  streamlined,  and 
clarified  existing  code  provisions.  In 


1995,  the  Conference  also  adopted 
the  first  comprehensive  long  range 
plan  for  the  federal  court  system,  the 
culmination  of  a  four-year  process. 

Unfortunately,  while  the  Confer- 
ence has  made  recommendations 
over  the  years  that  have  revamped 
the  Judiciary's  personnel  system  and 
assured  personnel  of  pay  on  par 
with  that  of  other  branches  of 
government  and  in  the  private 
sector,  securing  pay  adjustments  for 
judges  has  proven  much  more 
difficult.  In  1981,  the  Conference 
endorsed  the  report  of  the  Quadren- 
nial Commission  on  Executive, 
Legislative  and  Judicial  Salaries, 
created  in  1980  to  focus  attention  on 
the  problem  of  inadequate  compen- 
sation, survivors'  annuities,  per 
diem,  and  life  and  health  insurance 
benefits.  Despite  the  commission's 
report,  by  1989,  the  Committee  on 
the  Judicial  Branch  reported,  "The 
single  greatest  problem  facing  the 
Judiciary  today  is  obtaining  ad- 
equate pay  for  judicial  officers. 
Judges  have  suffered  an  enormous 
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The  Judicial  Conference  meets  twice  a  year  at  the  Supreme  Court,  while  many  committee 
meetings  are  conducted  at  the  Thurgood  Marshall  Federal  judiciary  Building  a  few  blocks 
away. 


erosion  in  their  purchasing  power  as 
a  result  of  the  failure  of  their  pay  to 
keep  pace  with  inflation.  It  is 
becoming  more  and  more  difficult  to 
attract  and  retain  highly  qualified 
people  on  the  federal  bench."  The 
Ethics  Reform  Act  of  1989  provided 
a  mechanism  to  adjust  judicial  pay, 
and  federal  judges  finally  received 
an  approximately  30  percent  pay 
adjustment  in  1991.  But  when  judges 
were  denied  a  pay  adjustment  in 
1993  and  in  subsequent  years,  the 


problem  of  adequate  pay  again 
became  critical. 


Conclusion 


Today  the  Judicial  Conference 
regularly  meets  twice  a  year,  as 
does  its  network  of  committees. 
Conference  and  committee  members 
often  communicate  by  fax  and  e- 


"During  my  tenure,  we 
grappled  witlUhe 
agonizing  subject  of 
habeas  cotmjsr^view; 
we  voted  orsending 
an  impeachmj 
recommend 


mail,  and  its 

Executive 

Committee 

uses  the  latest 

technology 

for  its  regular 

conference 

call  meetings. 

Conference 

actions  are 

announced 

through 

preliminary 

reports,  and 

through  press 

releases 

posted  on  the 

Internet 

within  hours 

of  Conference 

sessions 

concluding. 

While 
today's 
Conference 
may  be  a 
more  efficient 
and  demo- 
cratic body 
than  in  the 
past,  its 
mission  has 
remained  the 
same.  Running  like  threads  through 
its  proceedings  are  such  concerns  as 
case  management,  judgeships, 
finances,  and  court  staffing.  It  also  is 
evident  that  throughout  its  history 
the  Conference  has  taken  seriously 
its  responsibility  to  review  and  react 
to  legislation  that  could  affect  the 
courts.  But  perhaps  the  Conference's 
most  remarkable  quality  is  its 
consistent  and  overriding  commit- 
ment to  the  taxpayers  who  use  the 
federal  courts.  For  75  years  the 
Conference  has  steadfastly  focused 
on  its  mission  to  serve  as  the  princi- 
pal policy-making  body  concerned 
with  the  administration  of  the  U.S. 
Courts  and  the  administration  of 
justice.  Undoubtedly,  this  goal  will 
remain  unchanged  for  generations 
to  come.  #»^ 


Congress* 


vwi  i  f\_u    /iulj  i tin luuiy 

about  how  to  spread 
too  few  resources 
(people  and  money) 
across  a  never-ending 
expanse  of  cases. . . .  It 
continues  to  be  a 
source  of  gratification 
and  sometimes  wonder 
that  in  that  day  and  a 
half  twice  a  year  they 
can  do  what  has  to  be 
done  to  keep  the 
federal  courts  working. 
But  they  must  and  they 
do." 

Judge  Patricia  M.  Wald  (D.C 
Cir.)  served  on  the  Confer- 
ence from  1986  to  1991. 
She  was  also  a  member  of 
the  Committee  on  Codes  of 
Conduct,  and  currently 
serves  on  the  Committee  on 
Court  Administration  and 
Case  Management. 
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Chief  Justice 
Warren  E.  Burger 

Presided  1969-1986 


"Chief  Justice  Burger  served 
with  distinction  on  the  federal 
bench  for  30  years,  as  a  judge  of 
the  United  States  Court  of 
Appeals  for  the  District  of 
Columbia  Circuit  from  1956  to 
1969  and  as  Chief  Justice  of  the 
United  States  from  1969  to  1986, 
during  which  tune  he  served  as 
Presiding  Officer  of  this  Confer- 
ence. His  devotion  to  the  improve- 
ment of  the  administration  of 
justice  was  legendary,  and  he  left 
a  legacy  of  administrative  reforms 
from  which  we  benefit.  Upon  his 
retirement  in  1986,  Burger 
tirelessly  and  diligently  led  the 
nation  in  observing  the  200th 
anniversary  of  the  Constitution, 
playing  a  pivotal  role  in  educating 
and  inspiring  younger  generations 
to  revere  the  Constitution  as  a 
treasured  inheritance  to  be 
protected  and  preserved. 

His  reputation  as  a  jurist,  a 
scholar,  and  an  esteemed  colleague 
will  be  forever  a  part  of  the  history 
of  this  Conference  and  a  grateful 
nation." 

From  a  799/5  resolution 
In/  the  Judicial  Conference 


JUDICIAL  CONFERENCE  OF  THE  UNITED  STATES 

September  1997 

Chief  Justice  William 

H.  Rehnquist,  Presiding 

Chief  Judge  Juan  R.  Torruella 
Chief  Judge  Joseph  L.  Tauro 

First  Circuit 
District  of  Massachusetts 

Chief  Judge  Ralph  K.  Winter,  Jr. 
Chief  Judge  Peter  C.  Dorsey 

Second  Circuit 
District  of  Connecticut 

Chief  Judge  Dolores  K.  Sloviter 
Chief  Judge  Edward  N.  Cahn 

Third  Circuit 
Eastern  District  of  Pennsylvania 

Chief  Judge  J.  Harvie  Wilkinson  HI 
Judge  W.  Earl  Britt 

Fourth  Circuit 
Eastern  District  of  North  Carolina 

Chief  Judge  Henry  A.  Politz 
Judge  William  H.  Barbour,  Jr. 

Fifth  Circuit 
Southern  District  of  Mississippi 

Chief  Judge  Boyce  F.  Martin,  Jr. 
Judge  Thomas  A.  Wiseman,  Jr. 

Sixth  Circuit 
Middle  District  of  Tennessee 

Chief  Judge  Richard  A.  Posner 
Chief  Judge  Michael  M.  Mihm 

Seventh  Circuit 
Central  District  of  Illinois 

Chief  Judge  Richard  S.  Arnold 
Judge  Donald  E.  O'Brien 

Eighth  Circuit 
Northern  District  of  Iowa 

Chief  Judge  Procter  Hug,  Jr. 
Chief  Judge  Lloyd  D.  George 

Ninth  Circuit 
District  of  Nevada 

Chief  Judge  Stephanie  K.  Seymour 
Judge  Clarence  A.  Brimmer 

Tenth  Circuit 
District  of  Wyoming 

Chief  Judge  Joseph  W.  Hatchett 
Judge  Wm.  Terrell  Hodges 

Eleventh  Circuit 
Middle  District  of  Florida 

Chief  Judge  Harry  T.  Edwards 
Chief  Judge  Norma  H.  Johnson 

District  of  Columbia  Circuit 
District  of  Columbia 

Chief  Judge  Glenn  L.  Archer,  Jr. 

Federal  Circuit 

Chief  Judge  Gregory  W.  Carman 

Court  of  International  Trade 

Conference  Secretary: 

Leonidas  Ralph  Mecham,  Director 

Administrative  Office  of  U.S.  Courts 

The  Third  Branch    m    September  1997 


Judicial  Conference 
of  the  United  States 

28  U.S.  C.  §  331 

The  Chief  Justice  of  the  United  States  shall  summon  annually  the  chief 
judge  of  each  judicial  circuit,  the  chief  judge  of  the  Court  of  International 
Trade,  and  a  district  judge  from  each  judicial  circuit  to  a  conference  at  such 
time  and  place  in  the  United  States  as  he  may  designate.  He  shall  preside  at  such 
conference,  which  shall  be  known  as  the  Judicial  Conference  of  the  United  States  Special 
sessions  of  the  Conference  may  be  called  by  the  Chief  Justice  at  such  times  and  places  as  he  may  designate. 

The  district  judge  to  be  summoned  from  each  judicial  circuit  shall  be  chosen  by  the  circuit  and  district  judges 
of  the  circuit  and  shall  serve  as  a  member  of  the  Judicial  Conference  of  the  United  States  for  a  term  of  not  less  than 
3  successive  years  nor  more  than  5  successive  years,  as  established  by  majority  vote  of  all  circuit  and  district 
judges  of  the  circuit.  A  district  judge  serving  as  a  member  of  the  Judicial  Conference  may  be  either  a  judge  in 
regular  active  service  or  a  judge  retired  from  regular  active  service  under  section  371(b)  of  this  title. 

If  the  chief  judge  of  any  circuit,  the  chief  judge  of  the  Court  of  International  Trade,  or  the  district  judge 
chosen  by  judges  of  the  circuit  is  unable  to  attend,  the  Chief  Justice  may  summon  any  other  circuit  or  district  judge 
from  such  circuit  or  any  other  judge  of  the  Court  of  International  Trade,  as  the  case  may  be.  Every  judge  sum- 
moned shall  attend  and,  unless  excused  by  the  Chief  Justice,  shall  remain  throughout  the  sessions  of  the  Confer- 
ence and  advise  as  to  the  needs  of  his  circuit  or  court  and  as  to  any  matters  in  respect  of  which  the  administration 
of  justice  in  the  courts  of  the  United  States  may  be  improved. 

The  Conference  shall  make  a  comprehensive  survey  of  the  conditions  of  business  in  the  courts  of  the  United 
States  and  prepare  plans  for  assignment  of  judges  to  or  from  circuits  or  districts  where  necessary.  It  shall  also 
submit  suggestions  and  recommendations  to  the  various  courts  to  promote  uniformity  of  management  procedures 
and  the  expeditious  conduct  of  court  business.  The  Conference  is  authorized  to  exercise  the  authority  provided  in 
section  372  of  this  title  as  the  Conference,  or  through  a  standing  committee.  If  the  Conference  elects  to  establish  a 
standing  committee,  it  shall  be  appointed  by  the  Chief  Justice  and  all  petitions  for  review  shall  be  reviewed  by  that 
committee.  The  Conference  or  standing  committee  may  hold  hearings,  take  sworn  testimony,  issue  subpoenas  and 
subpoenas  duces  tecum,  and  make  necessary  and  appropriate  orders  in  the  exercise  of  its  authority.  Subpoenas 
and  subpoenas  duces  tecum  shall  be  issued  by  the  clerk  of  the  Supreme  Court  or  by  the  clerk  of  any  court  of 
appeals,  at  the  direction  of  the  Chief  Justice  or  his  designee  and  under  the  seal  of  the  court,  and  shall  be  served  in 
the  manner  provided  in  rule  45  of  the  Federal  Rules  of  Civil  Procedure  for  subpoenas  and  subpoenas  duces  tecum 
issued  on  behalf  of  the  United  States  or  an  officer  or  any  agency  thereof.  The  Conference  may  also  prescribe  and 
modify  rules  for  the  exercise  of  the  authority  provided  in  section  372  of  this  title.  All  judicial  officers  and  employ- 
ees of  the  United  States  shall  promptly  carry  into  effect  all  orders  of  the  Judicial  Conference  or  the  standing 
committee  established  pursuant  to  this  section. 

The  Conference  shall  also  carry  on  a  continuous  study  of  the  operation  and  effect  of  the  general  rules  of 
practice  and  procedure  now  or  hereafter  in  use  as  prescribed  by  the  Supreme  Court  for  the  other  courts  of  the 
United  States  pursuant  to  law.  Such  changes  in  and  additions  to  those  rules  as  the  Conference  may  deem  desirable 
to  promote  simplicity  in  procedure,  fairness  in  administration,  the  just  determination  of  litigation,  and  the  elimina- 
tion of  unjustifiable  expense  and  delay  shall  be  recommended  by  the  Conference  from  time  to  time  to  the  Supreme 
Court  for  its  consideration  and  adoption,  modification  or  rejection,  in  accordance  with  law. 

The  Judicial  Conference  shall  review  rules  prescribed  under  section  2071  of  this  title  by  the  courts,  other  than 
the  Supreme  Court  and  the  district  courts,  for  consistency  with  Federal  law.  The  Judicial  Conference  may  modify 
or  abrogate  any  such  rule  so  reviewed  found  inconsistent  in  the  course  of  such  a  review. 

The  Attorney  General  shall,  upon  request  of  the  Chief  Justice,  report  to  such  Conference  on  matters  relating 
to  the  business  of  the  several  courts  of  the  United  States,  with  particular  reference  to  cases  to  which  the  United 
States  is  a  party. 

The  Chief  Justice  shall  submit  to  Congress  an  annual  report  of  the  proceedings  of  the  Judicial  Conference  and 
its  recommendations  for  legislation. 
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Leonidas  Ralph  Mecham 
on  the  Judicial  Conference 


"During  my  12  years  as  Director  of  the  Administrative  Office,  one  of 
the  truly  great  privileges  I  have  enjoyed  is  my  role  as  Secretary  to  the 
Judicial  Conference  of  the  United  States.  In  the  24  Conference  sessions  and 
countless  committee  meetings  I  have  attended,  I  have  witnessed  profound 
changes  in  the  Judiciary.  Fortunately  the  steady  hand  and  keen  insight  of 
the  Conference  has  helped  the  court  system  cope  with  explosive 
caseloads,  unprecedented  resource  needs,  as  well  as  the  occasional  bump 
in  the  road. 

Of  course  the  men  and  women  who  serve  on  the  Conference  are  the 
real  foundation,  as  are  those  who  have  volunteered  to  participate  through 
Conference  committees  while  continuing  to  carry  out  their  regular  judicial 
duties.  During  my  tenure,  numerous  judges  have  had  a  hand  in  the 
development  and  implementation  of  policies  that  impact  the  administra- 
tion of  courts  nationwide.  They  have  exhibited  tremendous  commitment 
to  the  betterment  of  the  courts. 

I  also  am  pleased  to  have  overseen  great  changes  in  the  role  the  AO  has  played  in  support  of  the  Conference.  As 
counsel  and  advisors  to  Conference  committees,  AO  staff  perform  valuable  substantive  work  that  assists  committees  to 
formulate  recommendations  for  the  Conference. 

The  Judicial  Conference  is  a  unique  entity  in  our  system  of  government.  Its  success  and  endurance  are  a  tribute  to 
the  many  fine  men  and  women  who  have  served  on  the  Conference  and  its  committees." 


AO  Director  Leonidas  Ralph  Mecham. 


THE  THIRD  BRANCH 

Administrative  Office  of  the  U.S.  Courts 
Office  of  Public  Affairs 
One  Columbus  Circle,  N.E. 
Washington,  D.C.  20544 


OFFICIAL  BUSINESS 

PENALTY  FOR  PRIVATE  USE  $300 


FIRST  CLASS  MAIL 
POSTAGE  &  FEES 

PAID 

U.S.  COURTS 
PERMIT  NO.  G-18 


FIRST  CLASS 


U.S.  Government  Printing  Office  1997-418-610 


-/f  'I 


j^branch 

Judicial  Conference  Endorses  Cost  of  Living 
Salary  Adjustment  for  All  Government  Leaders 


At  its  biannual  meeting  last  month, 
the  Judicial  Conference  celebrated  its 
75th  Anniversary  and  announced  its 
support  for  a  cost-of-living  salary 
adjustment  for  federal  judges,  mem- 
bers of  Congress,  and  top  officials  in 
the  executive  branch.  Voting  on  a 
resolution  offered  from  the  floor 
during  the  meeting,  the  Conference 
said  that  "such  an  adjustment  to  the 
compensation  of  these  officials  is 
necessary  to  protect  them  from 
increases  in  the  cost  of  living  that  have 
occurred  since  their  last  such  adjust- 
ment in  January  1993."  The  vote 
occurred  at  a  time  when  Congress  has 
been  criticized  in  the  press  for  approv- 
ing a  COLA  for  its  members. 

The  resolution  was  offered  by 
Judge  Wm.  Terrell  Hodges  (M.D. 
Fla.),  chairman  of  the  Conference 
Executive  Committee,  following  a 
report  by  Judge  Barefoot  Sanders 
(N.D.  Tex.),  chairman  of  the  Confer- 
ence Committee  on  the  Judicial 
Branch. 

The  salary  of  leaders  in  the  three 
branches  of  the  federal  government 

See  Conference  on  page  2 


.  -  Si  w  >  * 
we  *  x  %  *  tf  •  '-— ■  ' ' 


Banners  celebrating  the  75th  Anniversary  of 
the  Judicial  Conference  hang  in  the  atrium  of 
the  Thurgood  Marshall  Federal  Judiciary 
Building.  Approximately  40  feet  long,  the 
hand-appliaued  banners  were  designed  by  AO 
staff. 
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Vacancy  Crisis  Debated pg.  12 
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Judiciary  Budget  and 
Judges'  COLA  On  Hold 

A  House-Senate  conference  this 
month  will  not  only  set  the 
Judiciary's  fiscal  year  1998  budget, 
but  also  will  determine  the  fate  of 
a  cost-of-living  adjustment 
(COLA)  for  federal  judges,  as  well 
as  the  possibility  of  the  repeal  of 
section  140  of  P.L.  97-92.  The 
November  issue  of  The  Third 
Branch  will  discuss  the  resolution 
of  these  issues  in  detail. 

On  October  5,  the  Treasury, 
Postal  Service  and  General  Gov- 
ernment Appropriations  bill  for 
FY98  was  sent  to  President  Clinton 
for  his  signature.  Unlike  the  past 
four  years,  this  bill  does  not  deny 
a  COLA  to  members  of  Congress, 
judges  and  Executive  Schedule 
employees.  However,  this  bill 
does  not  contain  an  affirmative 
action  to  give  judges  a  COLA  in 
FY98,  which  is  required  by  section 
140  of  P.L.  97-92.  It  is  anticipated 
that  the  Commerce,  Justice,  State, 
the  Judiciary,  and  Related  Agen- 
cies funding  bill,  which  is  ex- 
pected to  be  taken  up  by  conferees 
in  October,  will  include  this 
affirmative  action  by  Congress  to 
provide  a  COLA  for  judges. 

FY98  began  without  an  appro- 
priations bill  for  the  Judiciary 

See  COLA  on  page  4 
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has  been  frozen  for  four  years,  and  as 
a  result,  their  compensation  in  real 
dollars  has  declined  12.2  percent. 
During  the  same  period,  rank-and-file 
federal  employees  received  cost-of- 
living  adjustments  totaling  nearly  13 
percent.  The  result  is  that  in  1992 
dollars,  the  salary  of  a  district  court 
judge  has  fallen  approximately 
$15,000. 

Although  the  Judicial  Conference 
is  on  record  supporting  a  COLA  for 
leaders  of  all  three  branches,  should 
this  not  occur,  the  Conference  urges 
that  Congress  strongly  consider  the 
special  circumstances  facing  judges. 
Unlike  most  members  of  Congress 
and  all  cabinet  members,  virtually  all 
federal  judges  make  a  lifetime 
commitment  and  work  for  many 
years  after  other  government  leaders 
have  retired.  If  the  erosion  in  the 
value  of  federal  judicial  salaries 
continues,  the  compensation  rates 
will  fall  below  the  minimum  level 
needed  to  attract  and  retain  judges  of 
the  highest  caliber. 

Earlier  this  year  the  Conference 
unanimously  endorsed  a  catch-up  pay 
adjustment  of  approximately  9.6 
percent  to  cover  four  lost  years;  the 
delinkage  of  judges'  pay  from  Execu- 
tive Schedule  and  congressional  pay, 
and  linkage  instead  to  General  Sched- 
ule employees;  and  the  repeal  of 
Section  140  of  P.L.  97-92,  which 
requires  special  congressional  action 
for  judicial  salaries  to  increase,  unlike 
the  automatic  COLAs  for  Congress. 

In  other  action,  the  Conference 

■  In  response  to  an  American  Bar 
Association  proposal,  agreed  to  study 
the  desirability,  feasibility,  and  cost  of 
establishing  a  centrally  maintained, 
publicly  accessible  electronic  database 
of  all  opinions  submitted  by  federal 
courts.  The  Conference  declined  at  this 
time  to  adopt  the  ABA's  proposal  for 
state  and  federal  courts  to  develop  a 
standard,  format-neutral  case  citation 
system  and  also  declined  to  recom- 


mend at  this  time  the  format  they  can 
use.  The  Conference  Committee  on 
Automation  and  Technology  and 
Subcommittee  on  Policy  and  Pro- 
grams have  thoroughly  studied  the 
issue,  having  held  a  public  hearing, 
conducted  a  survey  of  federal  judges, 
and  received  and  analyzed  more  than 
600  comments  from  the  public. 

■  Reaffirmed  its  long-standing 
position  that  federal  criminal  prosecu- 
tions should  be  limited  to  those 
offenses  that  cannot  or  should  not  be 
prosecuted  in  state  courts.  The 
Conference  position  is  particularly 
applicable  to  the  prosecution  of 
juveniles. 

■  Reiterated  its  opposition  to  certain 
provisions  in  H.R.  1252,  the  Judicial 
Reform  Act  of  1997.  Specifically,  the 
Conference  expressed  its  opposition 
to  parts  of  the  bill  that  would  allow 
for  a  peremptory  strike  of  a  judge  in  a 
civil  action;  require  the  random 
assignment  of  habeas  corpus  cases; 
and  allow  the  presiding  judge  in 
appellate  cases  to  let  the  media  have 
camera  access. 

■  Delegated  to  the  Director  of  the 
Administrative  Office  authority  to 
grant  waivers  of  miscellaneous  fees, 
excluding  filing  fees,  following  a 
natural  disaster,  for  a  set  period  of 
time  not  to  exceed  one  year.  The 
waiver  would  be  considered  upon  the 
request  of  the  chief  judge  of  the 
affected  court.  Most  recently,  during 
spring  flooding  in  North  Dakota,  law 
firms  lost  all  their  court  files.  They 
were  granted  a  90-day  waiver  of 
copying  fees  for  those  lawyers  who 
needed  to  reconstruct  their  files  in 
pending  cases. 

■  Authorized  the  use  of  digital  audio 
recording  equipment  as  a  method  of 
recording  court  proceedings  for  the 
limited  purpose  of  studying  its  use. 
The  one-year  study  will  occur  in  a 
minimum  of  two  district,  two  magis- 
trate, and  two  bankruptcy  court- 


rooms. Digital  audio  recording  is  a 
computer-based  system  that  allows 
proceedings  to  be  stored  and  retrieved 
through  a  computer  that  requires 
specialized  hardware  and  software. 
Digital  audio  recording  may  have 
several  potential  benefits,  including 
enhanced  sound  quality;  immediate 
and  remote  access  to  segments  of  the 
record;  savings  in  storage  space;  and 
the  potential  for  simultaneous  record- 
ing, playback,  note  taking,  and 
transcribing  capabilities  for  users. 

■  Approved  proposed  new  Civil  Rule 
23(f)  for  transmission  to  the  Supreme 
Court  for  its  consideration  with  the 
recommendation  that  it  be  adopted. 
New  subdivision  (f)  would  create  an 
opportunity  for  interlocutory  appeal 
from  an  order  granting  or  denying 
class  action  certification.  The  decision 
whether  to  permit  appeal  is  the  sole 
discretion  of  the  court  of  appeals. 
Application  for  appeal  must  be  made 
within  10  days  after  entry  of  the  order. 

■  Submitted  to  the  President  a  slate  of 
names  for  consideration  for  either 
appointment  or  reappointment  to  the 
U.S.  Sentencing  Commission.  The 
governing  statute  provides  that  at 
least  three  of  the  members  shall  be 
federal  judges  selected  after  a  consid- 
eration of  judges  recommended  to  the 
President  by  the  Conference.  The 
statute  also  states  that  not  more  than 
four  of  the  members  shall  be  of  the 
same  political  party.  The  terms  of 
three  members  are  due  to  expire  on 
October  31, 1997.  Three  other  seats  on 
the  seven-member  Commission 
already  are  vacant.  At  its  meeting 
today,  the  Conference  recommended 
Judge  A.  David  Mazzone  (D.  Mass.),  a 
former  commissioner,  for  reappoint- 
ment and  submitted  to  the  President 
for  consideration  for  appointment  the 
names  of  Judges  Peter  Beer  (E.D.  La.), 
John  C  Coughenour  (W.D.  Wash.), 
William  Enright  (S.D.  Cal.),  Diana  E. 
Murphy  (8th  Cir.),  Donald  E.  O'Brien 
(N.D.  Iowa),  and  Gerald  E.  Rosen 
(E.D.  Mich.). 
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Rumpole  of  the  Bailey  Meets  the  Judicial  Conference 


The  Judicial  Conference  cel- 
ebrated its  75th  anniversary  with  a 
dinner  featuring  noted  British 
author,  John  Mortimer.  Mortimer  is 
best  known  in  the  United  States  for 
his  Rumpole  of  the  Bailey  stories.  The 
fictional  Rumpole  is  an  often  irrever- 
ent barrister  of  the  Old  Bailey.  The 
author  Mortimer  is  a  former  Queen's 
Counsel.  The  author  shares  with  the 
character  Rumpole  a  colorful  per- 
spective on  the  legal  arena.  The 
dinner  was  attended  by  members  of 
the  Judicial  Conference,  committee 
chairs,  and  members  of  Congress. 


Photo  left  to  right,  Chief  Justice  William  H.  Rehnquist,  Chief  Judge  Richard  S.  Arnold  (8th 
dr.),  and  author  John  Mortimer  and  his  wife,  Penelope. 


Judge  W.  Earl  Britt  (E.D.  N.C.)  (photo  left,  back  to  camera), 
Representative  John  Conyers  Jr.  (R-MI),  and  Judge  John  Garrett 
Penn  (D.D.C.)  (photo  right,  back  to  camera). 


Photo  left  to  right,  Judge  Barefoot  Sanders  (N.D.  Tex.), 
Judge  Norman  Stahl  (1st  dr.),  and  Chief  Judge  Boyce  P. 
Martin  (6th  dr.). 


Photo  left  to  right,  Chief  Judge  Henry  A.  Politz  (5th  dr.),  Chief  Judge  Procter 
Hug  Jr.  (9th  dr.),  and  Judge  Ann  C.  Williams  (N.  D.  III.). 
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Hearings  on  Judgeship  Allocations  Continue 


Senator  Charles  E.  Grassley  (R- 
IA)  continued  his  examination  of 
judgeship  allocations  in  the  federal 
courts  with  a  hearing  last  month 
focusing  on  the  2nd  and  8th 
Circuits.  The  fourth  hearing  in  a 
series,  Grassley  previously  has 
examined  the  4th,  5th,  11th,  and 
D.C.  Circuits. 

In  remarks  opening  the  hearing, 
Grassley  said,  "If  there's  one  fact 
that  is  undeniable  it's  that  the 
federal  Judiciary  is  deeply  divided 
over  the  prospect  of  growth." 
Describing  the  Judiciary  as  a  "large 
bureaucracy  that  has  been  on  a 
one-way  glide-path  to  growth,  " 
Grassley  credited  his  hearings  with 
changing  Judicial  Conference 
policies  governing  judgeship 
allocations  and  filling  vacancies. 
"Until  recently,"  said  Grassley, 
"the  Judicial  Conference  only 
looked  at  whether  a  court  needed 
more  judges.  After  this  sub- 
committee's efforts  and  input,  the 
Conference  has  finally  agreed  to 


Testifying  on  the  allocation  of  judgeships  in  the  2nd  and  8th  Circuits  were,  photo  left  to 
right,  Chief  Judge  Richard  S.  Arnold  (8th  dr.),  Chief  Judge  Ralph  K.  Winter  (2nd  dr.), 
Judge  Jon  O.  Newman  (2nd  dr.),  and  Judge  Lawrence  L.  Piersol  (D.  S.D.). 


look  at  whether  courts  can  do  their 
job  with  less  judges.  This  is  a 
profound  change  in  attitude,  and 
I'm  very  happy  to  be  a  part  of  it." 


Testifying  before  the  Senate 
Judiciary  Subcommittee  on  Admin- 
istrative Oversight  and  the  Courts 
were  Chief  Judge  Richard  S.  Arnold  * 


COLA  continued  from  page  1 
when  on  September  30  Congress 
passed  a  continuing  resolution  to 
continue  funding  for  government 
agencies  at  FY97  levels  until 
October  23,  1997. 

The  House  version  of  the  Com- 
merce, Justice,  and  State  appro- 
priations bill,  H.R.  2267,  gives  the 
Judiciary  a  9.3  percent  increase  in 
overall  obligations.  The  House  bill 
is  silent  on  any  pay  adjustment  for 
judges. 

The  Senate  version  of  the  appro- 
priations bill  gives  the  Judiciary  a 
9.7  percent  increase  in  overall 
obligations,  and  contains  a  provision 
(section  306)  that  takes  the  affirma- 
tive action  required  by  section  140  to 
give  judges  a  2.3  percent  cost-of- 
living  adjustment  for  FY98. 


Administrative  Office  Director 
Leonidas  Ralph  Mecham  and 
Budget  Committee  Chair  Judge 
John  Heyburn  (W.D.  Ky.)  are 
keeping  members  of  Congress 
aware  of  the  Judiciary's  FY98 
funding  needs.  At  the  same  time, 
Chief  Justice  William  H.  Rehnquist, 
Judicial  Branch  Committee  Chair 
Judge  Barefoot  Sanders  (N.D.  Tex.), 
and  Mecham  are  urging  Congress 
to  give  judges  their  first  COLA  in 
four  years. 

Conferees  received  a  letter  from 
the  Chief  Justice  urging  them  to 
include  a  COLA  for  judges  in  the 
appropriations  bill.  "I  strongly 
encourage  you  to  either  agree  to 
section  306  or  preferably  to  repeal 
section  140  altogether,  "  the  Chief 
Justice  wrote.  "Repeal  of  section 


140  would  restore  parity  with  the 
other  two  branches  of  govern- 
ment, as  intended  under  the 
Ethics  Reform  Act.  This  would 
have  the  salutary  effect  of  making 
judges  eligible  for  the  same 
automatic  COLAs  as  Members  of 
Congress  and  top  executive 
branch  officials." 

Enactment  of  this  bill  may  be 
delayed  because  of  a  disagree- 
ment between  Congress  and  the 
President  over  the  use  of  statisti- 
cal sampling  in  the  nation's 
upcoming  census.  The  President 
has  threatened  to  veto  any  bill 
that  blocks  use  of  the  sampling 
technique.  Unfortunately,  Judi- 
ciary funding  and  a  judges'  COLA 
will  be  held  hostage  until  this 
disagreement  is  resolved. 


Third  i 
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(8th  Cir.),  Chief  Judge  Ralph  K. 
Winter  (2nd  Cir.),  Judge  Jon  O. 
Newman  (2nd  Cir.),  and  Judge 
Lawrence  L.  Piersol  (D.  S.D.). 

Arnold,  speaking  for  the  8th 
Circuit,  told  the  subcommittee  that 
the  existing  vacancy  on  the  8th 
Circuit  and  the  four  existing 
vacancies  on  the  district  courts  in 
the  circuit  should  be  filled,  but  that 
no  new  circuit  judgeships  should 
be  created  in  the  circuit.  Arnold 
cited  a  steadily  increasing  caseload 
and  the  largest  backlog  of  cases  in 
the  circuit's  history  as  reasons  to 
fill  the  circuit  judge  vacancy. 

In  his  testimony,  Winter  noted 
that  the  2nd  Circuit  has  one  of  the 
shortest  median  disposition  times 
from  notice  of  appeal  to  decision, 
and  yet  workload  is  exceeding 
what  can  be  handled  without 
harming  quality.  "It  is  my  judg- 
ment— and  one  that  I  believe  is 
shared  by  my  colleagues — that  the 
active  judges  of  the  court  cannot 
undertake  a  permanent  increase  in 
workload  without  diminishing  the 
quality  of  the  court's  decision- 
making, "  said  Winter.  He  pre- 
sented the  subcommittee  with  a  12- 
month  schedule  of  panels,  showing 
that  41  percent  of  the  panels  will 
have  less  than  three  judges  as- 
signed. If  the  vacancies  remain 
unfilled,  those  spots  must  be  filled 
by  visiting  judges. 

Newman  endorsed  Winter's 
remarks.  Although  concerned  that 
unchecked  growth  in  the  Judiciary 
will  affect  quality,  efficiency,  and 
thoroughness,  he  said,  "As  long  as 
Congress  requires  the  federal 
courts  to  dispose  of  an  ever  in- 
creasing volume  of  cases  within 
federal  jurisdiction,  there  will  be  a 
justifiable  need  to  add  more 
judgeships."  Newman  suggested 
several  steps  Congress  could  take 
to  reduce  the  caseload,  including 
limiting  new  federal  causes  of 
action  and  crimes,  reallocating 
federal  cases  to  state  courts 


through  discretionary  access,  and 
using  two-judge  appellate  panels. 
Piersol  encouraged  Congress  to 
fill  vacancies  in  the  district  courts 
of  the  8th  Circuit.  He  also  ex- 
pressed concerns  with  the  confir- 
mation process,  saying  that  "the 
uncertainty  as  well  as  the  wait 
wreaks  havoc  with  clients,  the 
practice  in  general,  and  your 
family.  With  the  uncertainty  as 
well  as  the  delays  that  now  face 
some  of  those  that  are  well  quali- 
fied and  eager  to  enter  into  this 
fine  public  service,  I  am  concerned 


that  these  positions  in  some 
instances  may  not  be  sought  after 
by  as  many  of  the  best  candidates 
as  has  been  the  case  in  the  past." 

Although  Grassley  has  said  some 
courts  have  too  many  judges,  he  has 
acknowledged  that  "some  courts 
could  actually  use  some  help." 
Grassley  had  introduced  S.  1113,  a 
bill  to  extend  certain  temporary 
district  court  judgeships.  However, 
S.  996,  a  bill  containing  a  similar 
provision,  was  enacted  this  month. 
(See  story  below.)  4k. 


Arbitration  Bill  Extends  Temporary  Judgeships 


On  October  6,  1997,  the 
President  signed  S.  996  into 
law  as  P.L.  105-53.  It  provides 
for  the  permanent  reauthoriza- 
tion of  the  20  court  pilot 
arbitration  programs  estab- 
lished by  P.L.  No.  100-702.  It 
also  transfers  a  judgeship  from 
the  Eastern  District  of  Louisi- 
ana to  the  Middle  District  of 
Louisiana. 

P.L.  105-53  also  contains 
provisions  extending  certain 
temporary  judgeships  created 
by  P.L.  101-650,  except  in  the 
Western  District  of  Michigan 
and  the  Eastern  District  of 
Pennsylvania.  In  1990,  P.L.  101- 
650  fixed  expiration  dates  for 
certain  judgeships.  Vacancies 
now  are  beginning  to  occur  in 
the  districts  with  these  tempo- 
rary judgeships  and  in  several 
of  these  districts  the  caseload 
justifies  extending  the  period 
of  the  temporary  judgeship. 
Without  an  extension,  these 
judgeships  would  be  lost  when 
the  next  vacancy  occurs.  With 
the  signing  of  the  bill,  the  first 


vacancy  in  the  district  occur- 
ring 10  years  or  more  after  the 
confirmation  date  of  the  judge 
named  to  fill  the  temporary 
judgeship  shall  not  be  filled. 
However,  in  the  Eastern  District 
of  Pennsylvania,  the  first 
vacancy  in  the  office  of  district 
judge  occurring  5  years  or  more 
after  the  confirmation  date  of 
the  judge  named  to  fill  the 
temporary  judgeship  shall  not 
be  filled.  The  temporary  judge- 
ship in  the  Western  District  of 
Michigan  has  already  lapsed. 

The  districts  with  temporary 
judgeships  receiving  extensions 
are  the  Eastern  District  of 
California,  the  District  of 
Hawaii,  the  District  of  Kansas, 
the  Central  District  of  Illinois, 
the  Southern  District  of  Illinois, 
the  Eastern  District  of  Missouri, 
the  District  of  Nebraska,  the 
Northern  District  of  New  York, 
the  Northern  District  of  Ohio, 
and  the  Eastern  District  of 
Virginia. 
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Caseload  Growth  Supports  Need  tor  New  Bankruptcy  Judgeships 


The  chair  of  the  Judicial  Confer- 
ence Committee  on  the  Adminis- 
tration of  the  Bankruptcy  System 
told  a  Senate  subcommittee  last 
month  that  sustained  high  growth 
in  bankruptcy  caseloads  in  certain 
judicial  districts  requires  the 
creation  of  18  bankruptcy  judge- 
ships. 

"A  request  for  additional 
judicial  resources  is  made  only 
after  a  pattern  of  need  demon- 
strates the  judicial  caseload  cannot 
be  administered  by  other  methods, 
such  as  utilization  of  more  efficient 
and  effective  case  management 
procedures,  assistance  from  other 
districts  or  circuits,  expansion  of 
automation  programs,  and  addi- 
tional supporting  personnel,"  said 
Judge  David  R.  Thompson  (9th 
Cir.),  chair  of  the  Judicial  Confer- 
ence Committee  on  the  Adminis- 
tration of  the  Bankruptcy  System. 
As  a  result,  he  added,  each  of  the 
districts  currently  requesting  a 
new  bankruptcy  judgeship  has 
experienced  over  a  sustained 
period  of  time  a  caseload  that  its 
current  judges  are  unable  to 
administer  and  adjudicate.  Thomp- 
son testified  before  the  Senate 
Judiciary  Subcommittee  on  Admin- 
istrative Oversight  and  the  Courts. 

The  Judicial  Conference  has 
recommended  that  11  of  the  18 
new  judgeships  be  temporary, 
which  creates  the  position  for  a 
minimum  of  five  years.  On  July  28, 
1997,  the  House  passed  H.R.  1596, 
which  would  establish  the  18  new 
bankruptcy  judgeships.  New 
bankruptcy  judgeships  were 
created  last  in  1992,  when  Con- 
gress authorized  35  positions. 

In  1996,  for  the  first  time  in 
history,  the  number  of  bankruptcy 
petitions  filed  in  a  single  year 
topped  1  million.  The  record  was 
followed  by  two  more-the  number 


Senator  Charles  E.  Grassley  greets  Judge  David  R.  Thompson,  chair  of  the  Judicial  Conference 
Committee  on  the  Administration  of  the  Bankruptcy  System  before  the  hearing  on  bankruptcy 
judgeships. 


of  petitions  filed  in  the  first 
quarter  of  1997  (335,073)  was  the 
highest  quarterly  total  ever,  until 
it  was  topped  by  the  number  filed 
in  the  second  quarter  (367,168). 

Senator  Charles  E.  Grassley  (R- 
IA),  the  chair  of  the  subcommit- 
tee, in  a  September  11  statement 
and  at  the  hearing,  questioned 
whether  Congress  should  create 
new  bankruptcy  judges.  He  cited 
a  GAO  report,  which  he  commis- 
sioned, that,  he  said,  "reveals 
that  some  of  those  districts 
requesting  new  judgeships  spend 
far  too  much  time  traveling  for 
non-case  related  reasons."  Ac- 
cording to  the  GAO  report,  67 
percent  of  non-case  related  travel 
by  bankruptcy  judges  in  1996  was 
for  purposes  such  as  circuit  or 
district  meetings  and  activities, 
Judicial  Conference  meetings,  and 
for  workshops,  seminars,  and 


other  activities  sponsored  by  the 
AO  or  Federal  Judicial  Center. 
"One  can  conclude,"  said 
Grassley,  "that  some  of  the  bank- 
ruptcy districts  which  are  request- 
ing more  judgeships  are  doing  so 
without  making  meaningful 
efforts  to  rein  in  travel  to  enable 
current  judges  to  improve  their 
productivity." 

In  his  testimony,  Thompson 
addressed  Grassley's  concerns. 
"Your  long  record  of  seeking 
efficiencies  and  reduced  costs  is 
an  enviable  one,"  Thompson  said. 
"The  sincerity  of  your  efforts  and 
the  integrity  of  your  motives  are 
without  question."  Thompson  told 
the  subcommittee  that  judges' 
participation  in  continuing  educa- 
tion, training,  and  the  administra- 
tion of  the  bankruptcy  system  are 
all  an  integral  part  of  the  duties  of 
the  office.  # 
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"These  and  many  other  activi- 
ties that  take  place  outside  the 
bankruptcy  court  are  every  bit  as 
important  to  the  delivery  of  justice 
as  what  happens  inside  the 
courtroom,"  Thompson  said.  "The 
variety  of  issues  which  come 
before  any  bankruptcy  court  today 
is  extensive  and  expanding.  ...  A 
bankruptcy  judge  who  does  not 
have  sufficient  working  knowl- 
edge of  these  issues  cannot  effec- 
tively adjudicate  related  disputes 
or  settle  claims  regarding  these 
matters." 

Thompson  continued,  "The  cost 
to  society  of  an  over-burdened 
bankruptcy  system  is  enormous  in 
many  respects  .  .  .  much  more 
than  the  cost  of  the  additional 
judges."  He  added,  "Delays  for 
court  time  and  other  judicial 
access  becomes  inevitable  .  .  .  and 
often  assets  available  for  creditors 
dissipate,  proceedings  become 
fragmented,  professional  fees 
increase,  and  circuit  resources  are 
not  used  efficiently."  Thompson 
stated,  "1  sincerely  request  your 
assistance  in  authorizing  these 
desperately  needed  new  judge- 
ships." 

Grassley  has  urged  the  Judi- 
ciary to  build  more  accountability 
for  travel  by  judges  into  the 
system.  The  Judicial  Conference 
Committee  on  the  Judicial  Branch 
and  the  Committee  on  the  Admin- 
istration of  the  Bankruptcy  System 
are  studying  the  travel  regulations 
for  all  judicial  officers. 

As  he  has  in  the  past  for  bank- 
ruptcy judges,  Grassley  also  has 
asked  that  GAO  obtain  travel 
information  on  Article  III  judges. 
The  information  being  collected  is 
from  each  of  the  five  appellate 
courts  and  23  district  courts  that 
have  judgeship  requests  pending 
before  Congress,  as  well  as  the  20 
appellate  and  district  courts  that 
have  or  have  had  judgeship 
vacancies  for  18  months  or  longer 
since  January  1,  1995. 


Conference  Committee  Chairs  Assigns 


Five  new  Judicial  Conference  commit- 
tee chairs  began  their  tenure  this  fall, 
while  the  terms  of  two  committee  chairs 
have  been  extended.  Chief  Justice  Will- 
iam H.  Rehnquist  appointed  the  follow- 
ing judges  as  chairs: 

Judge  Edward  W.  Nottingham  (D.  Colo.) 
succeeds  Judge  J.  Owen  Forrester  (N.D. 
Ga.)  as  chair  of  the  Committee  on  Auto- 
mation and  Technology.  Judge  Will  L. 
Garwood  (5th  Cir.)  succeeds  Judge  James 
K.  Logan  (10th  Cir.)  as  chair  of  the 
Advisory  Committee  on  Appellate  Rules. 
Judge  W.  Eugene  Davis  (5th  Cir.)  suc- 
ceeds Judge  D.  Lowell  Jensen  (N.D.  Cal.) 
as  chair  of  the  Advisory  Committee  on 
Criminal  Rules.  Judge  David  R.  Hansen 
(8th  Cir.)  will  succeed  Judge  Barefoot 
Sanders  (N.D.  Tex.)  as  chair  of  the 
Committee  on  the  Judicial  Branch.  Chief 
Judge  D.  Brock  Hornby  (D.  Me.)  succeeds 
Judge  Ann  C.  Williams  (N.D.  111.)  as  chair 
of  the  Committee  on  Court  Administra- 
tion and  Case  Management.  The  chairs 
begin  their  terms  October  1, 1997,  with 
the  exception  of  Hansen,  whose  tenure 
begins  at  the  end  of  the  first  session  of  the 
105th  Congress. 

The  Chief  Justice  has  extended  by  two 
years  Judge  William  J.  Bauer's  (7th  Cir.) 
term  as  chair  of  the  Committee  to  Review 
Circuit  Council  Conduct  and  Disability 
Orders.  Chief  Judge  Julia  S.  Gibbons 
(W.D.  Tenn.)  will  remain  as  chair  of  the 
Committee  on  Judicial  Resources  for 
another  year. 

The  Chief  Justice  makes  all  appoint- 
ments to  the  Judicial  Conference  commit- 
tees and  determines  tenure.  Generally, 
however,  committee  terms,  except  on  the 
Executive,  Judicial  Branch,  and  Budget 
Committees,  are  for  three  years,  with  one 
reappointment  possible.  Five  to  six  years 
of  cumulative  committee  service,  includ- 
ing past  committee  assignments,  is 
considered  the  maximum  a  member  may 
serve. 


Judge  Edward  W. 
Nottingham  (D.  Colo.) 


Judge  Will  L.  Garwood 
(5th  Cir.) 


Judge  W.  Eugene  Davis 
(5th  Cir.) 


Judge  David  R.  Hansen 
(8th  Cir.) 


Chief  Judge  D.  Brock 
Hornby  (D.  Me.) 
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Appointed:  Eric  L.  Clay,  as  U.S. 
Court  of  Appeals  Judge,  U.S.  Court 
of  Appeals  for  the  Sixth  Circuit, 
August  15. 

Appointed:  Arthur  J.  Gajarsa,  as  U.S. 
Court  of  Appeals  Judge,  U.S.  Court 
of  Appeals  for  the  Federal  Circuit, 
September  12. 

Appointed:  Alan  Stephen  Gold,  as 

U.S.  District  Judge,  U.S.  District  Court 
for  the  Southern  District  of  Florida, 
July  28. 

Appointed:  Ann  I.  Jones,  as  U.S. 
Magistrate  Judge,  U.S.  District  Court 
for  the  Central  District  of  California, 
July  28. 

Appointed:  Thomas  W.  Thrash,  Jr., 

as  U.S.  District  Judge,  U.S.  District 
Court  for  the  Northern  District  of 
Georgia,  August  15. 

Elevated:  Judge  John  C. 
Coughenour,  to  Chief  Judge,  U.S. 
District  Court  for  the  Western  District 
of  Washington,  succeeding  Chief 
Judge  Carolyn  R.  Dimmick,  Septem- 
ber!. 


Senior  Status:  Judge  Cynthia 
Holcomb  Hall,  U.S.  Court  of 
Appeals  for  the  Ninth  Circuit, 
August  31. 

Senior  Status:  Judge  H.  Franklin 
Waters,  U.S.  District  Court  for  the 
Western  District  of  Arkansas, 
August  1. 

Retired:  Senior  Judge  Stanley  A. 
Weigel,  U.S.  District  Court  for  the 
Northern  District  of  California, 
September  30. 

Deceased:  Senior  Judge  Norman 
W.  Black,  U.S.  District  Court  for  the 
Southern  District  of  Texas,  July  23. 

Deceased:  Senior  Judge  Edward  D. 
Dumbauld,  U.S.  District  Court  for 
the  Western  District  of  Pennsylva- 
nia, September  6. 
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Members  of  the  judicial  Conference  Executive  Committee  and  chairs  of  Conference 
committees  met  prior  to  the  September  1997  session  of  the  Conference  to  discuss  pending 
issues  of  interest  to  the  Judu  wry. 
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JUDICIAL  BOXSCORE 

As  of  October  1,1997 

Courts  of  Appeals 

Vacancies 

24 

Nominees 

11 

District  Courts 

Vacancies 

69 

Nominees 

40 

Court  of  International  Trade 

Vacancies 

2 

Nominees 

0 

Courts  with 

"Judicial  Emergencies" 

28 

Judicial  Fellows  Selected  for  1 097-98 


David  Pimentel 

The  newly  selected  Judicial 
Fellows  for  1997-98  are  Robert 
Clayman,  David  Pimentel,  and 
Harry  Pohlman.  The  Judicial 
Fellows  Program,  established  in 
1973  by  Chief  Justice  Warren 
Burger,  is  designed  to  give  out- 
standing individuals  the  opportu- 
nity to  study  the  administration  of 
the  federal  Judiciary  and 
interbranch  relations.  Beginning  in 
August  or  September,  fellows 
spend  one  year  at  the  Supreme 
Court,  the  Federal  Judicial  Center, 
the  Administrative  Office,  or  the 
U.S.  Sentencing  Commission. 

The  13-member  Judicial  Fellows 
Commission  selects  fellows  based 
on  their  energy,  motivation,  and 
multi-disciplinary  experience,  as 
well  as  their  interest  in  improving 
aspects  of  the  federal  judicial 
process.  All  fellows  must  be 
familiar  with  the  judicial  system, 
have  at  least  one  postgraduate 
degree,  and  have  two  or  more 
years  of  exemplary  professional 
experience. 

David  Pimentel  is  the  Judicial 
Fellow  at  the  Administrative 
Office.  He  previously  served  as  the 
Assistant  Circuit  Executive  for 
Legal  Affairs  at  the  U.S.  Court  of 


Harry  Pohlman 

Appeals  for  the  Ninth  Circuit.  He 
also  has  been  an  attorney  at 
Perkins  Coie  in  Seattle,  Washing- 
ton, and  a  law  clerk  for  Judge 
Martin  Pence  (D.  Hawaii).  After 
graduating  summa  cum  laude 
from  Brigham  Young  University  in 
1984,  Pimentel  attended  Boalt  Hall 
School  of  Law  and  Harvard 
University  Law  School  to  earn  his 
law  degree.  He  also  holds  a 
master's  degree  in  economics  from 
the  University  of  California  at 
Berkeley.  He  is  a  member  of  the 
California  Law  Review  and  re- 
ceived the  American  Jurisprudence 
Award  in  English  Legal  History. 
Harry  Pohlman  is  the  Judicial 
Fellow  at  the  Supreme  Court.  He  is 
a  professor  of  political  science  at 
Dickinson  College  in  Carlisle, 
Pennsylvania.  He  has  been  hon- 
ored with  many  awards  and 
grants,  including  a  1989  Henry  M. 
Phillips  Research  Grant  in  Juris- 
prudence from  the  American 
Philosophical  Society.  Pohlman 
graduated  cum  laude  from  the 
University  of  Dayton  in  1974  and 
went  on  to  earn  a  doctoral  degree 
in  political  science  from  Columbia 
University.  His  publications  focus 
on  such  topics  as  law  and  constitu- 


Robert  dayman 

tional  theory,  and  include  two 
books  on  Justice  Oliver  Wendell 
Holmes.  His  most  recent  publica- 
tion is  a  three-volume  set  entitled 
Constitutional  Debate  in  Action. 

Robert  Clayman  is  the  fellow  at 
the  Federal  Judicial  Center.  He 
was  the  first  executive  director  of 
the  Massachusetts  Judicial  Insti- 
tute. A  former  instructor  at  Tufts 
University,  he  currently  teaches  at 
Northeastern  University's  Gradu- 
ate School  of  Criminal  Justice  and 
is  a  member  of  the  National 
Institute  for  Faculty  Excellence  in 
Judicial  Education.  After  graduat- 
ing with  honors  from  American 
University  in  1976,  he  received  his 
master's  degree  in  education  from 
Tufts  University  in  Medford, 
Massachusetts,  and  his  law  degree 
from  Boston  University  School  of 
Law.  Clayman  has  served  in 
several  positions  within  the 
Massachusetts  court  system, 
where  he  helped  to  develop 
various  educational  and  improve- 
ment initiatives.  He  has  published 
several  works,  the  most  recent  of 
which  is  The  Excellent  Judge 
Educator:  Agent  of  Change  — 
Creating  a  State  of  Mind  and  Living 
the  Change. 
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INTERVIEW 


A  Judicial  Perspective  on  Bankruptcy 


Judge  David  R.  Thompson  was  appointed 
to  the  Ninth  Circuit  in  1985.  He  is  the 
chair  of  the  Judicial  Conference  Commit- 
tee on  the  Administration  of  the  Bank- 
ruptcy System. 

Q.  With  filings  at  record  levels, 
•  "bankruptcy"  has  become  a 
familiar  word  in  today's  society.  Will 
the  current  levels  continue? 

At  I  think  they  will  increase.  In 
•  1996,  for  the  first  time  in 
history,  the  number  of  bankruptcy 
petitions  filed  in  a  one-year  period 
exceeded  one  million.  This  record 
was  soon  followed  by  two  more  when 
the  first  quarter  filings  for  1997 — 
335,135 — exceeded  the  previous 
number  of  cases  ever  filed  in  one 
quarter,  and  filings  in  the  second 
quarter  of  1997 — 367,168 — were  even 
higher.  The  Administrative  Office 
projects  that  total  bankruptcy  filings 
for  fiscal  year  1997  will  be  1,350,000. 
Many  wonder  why  we  are  seeing 
so  many  bankruptcies.  Generally, 
there  is  no  one  single  reason  or  cause. 
A  number  of  triggering  events  are 
cited,  such  as  unanticipated  medical 
expenses  combined  with  the  lack  of 
health  care  insurance,  the  stagnation 
of  real  wages  over  the  past  20  years, 
the  debt-to-income  ratio  with  abuse  of 
credit  cards,  and  financial  illiteracy. 
Corporate  downsizing  is  another 
factor,  as  millions  of  workers  have  lost 
their  jobs  and  those  who  have  been  re- 
employed often  have  had  to  take  jobs 
at  significantly  lower  salaries. 

Q#  How  are  the  bankruptcy  courts 
•  managing  the  unprecedented 
number  of  bankruptcy  filings? 

A^The  efforts  and  management 
•  skills  of  bankruptcy  judges 
throughout  the  country  have  made  it 


Judge  David  R.  Thompson 

possible  for  the  system  to  continue  to 
operate  thus  far  in  spite  of  the  grow- 
ing caseloads.  The  willingness  of 
judges  to  hold  hearings  on  nights  and 
weekends  has  made  it  possible  for  the 
courts  to  run  smoothly. 

The  Judicial  Conference — with 
assistance  from  the  Bankruptcy 
Committee  and  the  circuits — has  used 
a  variety  of  management  tools  to 
maximize  the  use  of  judicial  resources. 
These  tools  include  the  use  of  tempo- 
rary judgeship  positions,  recalled 
judges,  shared  positions,  cross- 
designation  of  judges,  and  intercircuit 
and  intracircuit  assignments. 

Credit  must  also  be  given  to  the 
clerks  of  the  bankruptcy  courts,  who 
have  developed  more  effective  and 
innovative  procedures,  employed 
automation  to  streamline  their 
operations,  and  improved  their 
support  to  chambers. 


Q 


.  Are  there  any  special  innova- 
•  tions  that  have  impressed  you? 


A    The  Ninth  Circuit's  bank- 
.  ruptcy  workload  equalization 
program  is  one  example  of  an  innova- 
tive pilot  program  designed  to  cope 


with  increasing  judicial  workloads. 
The  project  is  designed  to  balance  the 
disparate  bankruptcy  caseloads  more 
evenly  within  the  circuit  by  transfer- 
ring work  in  adversary  proceedings  in 
Chapter  7  (and  eventually  Chapter  11) 
cases  to  districts  with  lighter 
workloads.  These  proceedings  are 
handled  from  the  assisting  judge's 
chambers,  with  travel  occurring  only 
when  required  to  conduct  trials.  The 
number  of  adversary  proceedings 
being  transferred  to  other  districts  is 
increasing  and  there  are  plans  to 
expand  the  program  to  include 
assistance  to  additional  courts.  If  the 
program  continues  to  be  successful,  it 
could  be  used  as  a  model  for  possible 
implementation  by  other  circuits. 

The  Judiciary  also  is  moving  ahead 
with  testing  prototype  systems  for 
filing  pleadings  and  other  documents 
electronically  in  the  bankruptcy  and 
district  courts.  This  effort  is  especially 
critical  in  the  bankruptcy  courts, 
because  bankruptcy  cases  tend  to  be 
quite  "paper  intensive."  One  of  the 
prototype  courts,  the  bankruptcy 
court  for  the  Southern  District  of  New 
York,  for  example,  must  manage  over 
22  million  documents.  That  court  now 
has  about  20  active  cases  on  its 
electronic  system.  Attorneys  file 
papers  with  the  court  over  the 
Internet  every  day  and  review  the 
documents  filed  by  others  either  on 
their  computer  screens  or  after 
printing  them  out  in  their  offices. 
Four  more  bankruptcy  courts  will  be 
starting  up  electronic  filing  systems 
by  the  end  of  the  year. 


Q 


Are  there  enough  bankruptcy 
judges? 


A    No.  Despite  the  hard  work 
•  and  innovative  efforts,  there  is  a 
limit  to  what  the  system  can  handle^ 
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and  how  long  the  bankruptcy  judges 
can  continue  at  their  present  pace  in 
some  districts.  To  ensure  continued 
quality  service  and  justice  to  the 
American  people,  the  Judicial  Confer- 
ence, on  recommendation  from  the 
Bankruptcy  Committee,  has  requested 
that  Congress  create  18  additional 
bankruptcy  judgeships  (11  temporary 
and  7  permanent)  in  14  districts. 
Congress  shares  the  Judiciary's 
concern  that  the  quality  of  justice 
provided  by  the  bankruptcy  court 
system  to  the  public  not  be  diminished. 


Q.  The  National  Bankruptcy 
•  Review  Commission  was 
established  by  Congress  to  study  the 
current  bankruptcy  laws  and  system 
and  make  recommendations  for 
improvements.  The  Commission's 
report  is  due  at  the  end  of  this  month. 
Will  the  Bankruptcy  Committee  and 
the  Judicial  Conference  address  the 
report's  recommendations? 

A    Yes.  The  report  submitted  by 
•  the  National  Bankruptcy  Review 
Commission  on  October  20, 1997,  will 
be  thoroughly  reviewed  by  the  Judicial 
Conference  and  its  committees.  I 
envision  that  the  Bankruptcy  Commit- 
tee will  take  the  initial  role  in  this 
effort,  but  other  Conference  commit- 
tees' views  and  input  will  be  sought. 

Although  the  Commission's  report 
is  said  to  contain  over  one  hundred 
specific  items,  I  suspect  the  Judicial 
Conference  will  focus  its  attention  on 
items  of  direct  or  primary  interest  to 
judicial  administration  and  jurisdic- 
tion. 

Q#  What  is  the  Bankruptcy 
•  Committee  doing  with  regard  to 
long-range  planning  for  the  bank- 
ruptcy court  system  in  the  aftermath  of 
publication  of  the  Conference's  1995 
Long  Range  Plan  for  the  Federal  Courts? 

A#  The  committee  has  been  very 
•  active  in  the  long-range  planning 
area.  Judge  Sue  L.  Robinson  (D.  Del.), 


who  chairs  our  Subcommittee  on  Long 
Range  Planning,  has  provided  excel- 
lent leadership.  She  met  with  other 
Conference  committee  long-range 
planning  liaisons  on  May  15  to  discuss 
issues  that  cross  committee  lines — 
such  as  those  related  to  mass  tort 
litigation. 

Judge  Robinson's  subcommittee  is 
currently  focusing  on  implementing 
Recommendation  73  of  the 
Judiciary's  Long  Range  Plan,  which 
calls  for  expanding  and  improving 
the  federal  courts'  information- 
gathering  and  collection  efforts.  This 
project  is  a  follow-up  on  the  excellent 
work  of  the  Administrative  Office 
and  a  special  task  force  over  the  past 
year,  which  helped  identify  the  users 
of  bankruptcy  information  and 
specify  their  present  and  future 
needs.  The  subcommittee  will  review 
these  needs  and  address  policy 
issues  involved  in  the  collection  and 
dissemination  of  bankruptcy  infor- 
mation. 

The  project  comes  at  an  auspicious 
time  because  implementation  of 
electronic  case  files  and  other  automa- 
tion projects  may  enable  the  bank- 
ruptcy courts  to  give  debtors,  trustees, 
creditors,  and  others  prompt  electronic 
access  to  a  substantially  wider  range  of 
information. 

The  subcommittee  will  present  a 
status  report  and  outline  future  plans 
for  completion  of  the  project  at  the 
Bankruptcy  Committee's  January  1998 
meeting. 

Q.  The  Conference  has  encour- 
*  aged  all  courts  to  examine  their 
systems  for  delivery  of  administrative 
services  with  a  view  toward  adopting 
greater  efficiencies.  What  issues  have 
arisen  in  the  past  year  as  courts  review 
delivery  of  administrative  services  and 
how  are  the  Conference  and  your 
committee  dealing  with  these  issues? 

A    The  primary  issue  for  the 
.  courts  has  been  how  to  deliver 
services  more  efficiently  while  ensur- 
ing that  any  proposed  new  adminis- 


trative support  structures  do  not 
result  in  a  diminution  of  services  to 
the  court  and  the  public.  To  that 
end,  the  Court  Administration  and 
Case  Management  Committee  and 
the  Bankruptcy  Committee  ad- 
dressed underlying  issues  at  their 
summer  meetings  and  are  working 
together — with  input  from  the  circuit 
judicial  councils  and  others  in  the 
Judiciary — to  develop  guidelines  for 
the  courts  to  ensure  compliance  with 
28  U.S.C.  §  156(d).  That  statutory 
provision  requires  prior  approval  of 
both  the  Judicial  Conference  and 
Congress  before  consolidation  of 
district  and  bankruptcy  clerks' 
offices.  I  anticipate  a  unified  pro- 
posal from  the  two  committees  will 
be  presented  to  the  Conference  for 
consideration  at  its  March  1998 
session. 

Q.  The  1994  Reform  Act  man- 
*  dated  the  creation  of  bank- 
ruptcy appellate  panels  (BAPs)  by 
the  circuits.  What  is  the  current 
status  regarding  the  BAPs? 

A    The  judges  in  the  Ninth  Circuit 
•  are  very  satisfied  with  their 
BAP,  which  was  established  in  1979 
and  which  handled  approximately 
780  appeals  for  the  year  ending  June 
30, 1997.  The  First,  Second,  Sixth, 
Eighth,  Ninth,  and  Tenth  Circuits 
have  established  BAPs  since  July 
1996.  Over  330  bankruptcy  appeals 
were  handled  by  the  BAPs  in  other 
circuits  for  the  first  year  of  their 
operation  ending  June  30, 1997. 

The  appeals  process  has  recently 
been  examined  by  the  National 
Bankruptcy  Review  Commission, 
which  is  expected  to  recommend  that 
appeals  go  directly  from  the  bank- 
ruptcy court  to  the  court  of  appeals. 
If  that  should  be  the  recommenda- 
tion of  the  Commission,  and  if 
Congress  were  to  enact  it,  I  believe  it 
could  be  implemented  by  using  the 
BAPS  as  part  of  the  appellate  process 
to  hear  appeals  with  the  consent  of 
the  parties. 
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Administration,  Senate  Disagree  on  Judicial  Vacancy  "Crisis" 


The  White  House  and  the  Hill  are 
talking  about  judicial  vacancies. 
Unfortunately,  they  disagree  on  the 
topic. 

In  his  September  27  radio  address, 
President  Clinton  called  the  large 
number  of  judicial  vacancies  "a 
vacancy  crisis  in  our  courts  that. .  . 
could  undermine  our  courts'  ability  to 
fairly  administer  justice."  Senator 
Orrin  Hatch  (R-UT),  chair  of  the 
Senate  Judiciary  Committee,  ad- 
dressed the  President's  remarks  on 
the  floor  of  the  Senate,  denying  there 
was  a  vacancy  crisis.  "I  think  it  is 
unfair  and  frankly  inaccurate  to  report 
that  the  Republican  Congress  has 
created  a  vacancy  crisis  in  our  courts," 
Hatch  said. 

As  of  October  1,  there  were  a  total 
of  96  judicial  vacancies  on  the  courts 
of  appeals,  district  courts,  and  the 
Court  of  International  Trade.  Twenty- 
eight  judicial  emergencies,  where 
vacancies  have  been  in  existence  for 
18  months  or  longer,  exist  in  the 
courts. 

Clinton  said  that  "in  federal 
courthouses  across  America,  almost 
100  judges'  benches  are  empty,"  while 
Senate  confirmations  of  judges  in  1996 


were  the  lowest  election  year  total  in 
over  40  years.  Meanwhile,  the  courts 
are  clogged  with  a  rising  number  of 
cases,  and  an  unprecedented  number 
of  civil  cases  are  stalled.  "Our  judges 
are  overloaded  and  overworked,"  the 
President  said,  "and  our  justice  system 
is  strained  to  the  breaking  point." 
Clinton  blamed  the  vacancy  crisis  on 
partisan  politics.  "Under  the  pretense 
of  preventing  so-called  judicial  activ- 
ism, they've  taken  aim  at  the  very 
independence  our  founders  sought  to 
protect. . . .  This  age  demands  that  we 
work  together  in  bipartisan  fashion," 
he  said,  and  called  on  the  Senate  to 
"fulfill  its  constitutional  duty  to  fill 
these  vacancies." 

Hatch  responded,  "Now  it  is  also 
incorrect  when  we  suggest  there  is  a 
deliberate  Republican  slowdown  of  the 
nominations  process."  Hatch  pointed 
to  delays  by  the  White  House  in 
offering  nominations.  While  conceding 
that  the  confirmation  process  of  some 
nominations  has  taken  longer  than  is 
customary,  Hatch  said  that  has  been 
due  to  nominees  who  did  not  respond 
fully  to  the  committee's  inquiries. 
"While  I  appreciate  and  concur  in  the 
President's  expression  of  concern  for 


the  integrity  of  our  courts,"  said 
Hatch,  "we  will  all  be  better  served  by 
this  administration's  renewed  commit- 
ment to  sending  up  restrained, 
qualified  nominees  who  respect  the 
essential  role  that  the  Senate  must  play 
in  the  confirmation  process." 

The  Senate  has  confirmed  19 
judicial  nominees  so  far  in  the  105th 
Congress,  ten  of  them  since  September 
1st.  Hatch  said  that  several  confirma- 
tion hearings  were  scheduled  in  the 
coming  weeks  and  that  he  would  like 
to  move  these  nominees  who  are 
qualified  as  fast  as  they  can  be  brought 
up.  Hatch  also  commended  Charles 
Ruff,  White  House  Counsel,  for  his 
work  in  resolving  difficulties  and 
agreed  confirmations  should  not  be 
politicized.  "The  federal  Judiciary  can 
determine  what  happens  in  this 
country  for  years  to  come,"  Hatch 
said.  "It  is  important  that  we  have 
people  of  the  utmost  integrity  and 
respect  for  the  law  and  respect  for  the 
rule  of  law,  and  respect  for  the  role  of 
judging  on  our  federal  benches.  As 
long  as  I  am  on  the  Judiciary  Commit- 
tee, I  am  going  to  work  as  hard  as  I  can 
to  see  that  those  are  the  kinds  of 
people  that  we  get  there." 
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Congress  Adjourns: 

Judges  Receive  First  COLA  Since  1993 


Funding  Highlights: 


FY98 

■  2.3  percent  COW  tor  lodges 

■  Comlsslon  to  study  wnllite  structure 


The  first  session  of  the  105th 
Congress  adjourned  in  mid-Novem- 
ber amid  last  minute  votes  and  some 
hotly  debated  issues.  Its  last  major 
legislative  act  was  to  pass  the 
Commerce,  Justice,  State  and  the 
Judiciary  appropriations  bill  for 
fiscal  year  1998,  also  the  last  of  the 
13  annual  appropriations  bills  to  be 
sent  to  the  president  for  his  signa- 
ture. Among  other  provisions,  the 
conference  agreement  on  the  bill 
contains  the  affirmative  act  of 
Congress  required  by  Section  140  of 
P.L.  97-92,  to  provide  judges  with  a 
2.3  percent  cost  of  living  adjustment 
(COLA)  in  FY98.  This  gives  federal 


judges  their  first  COLA  since  1993. 
A  2.3  percent  COLA  for  members  of 
Congress  and  top  executive  branch 
officials  had  been  allowed  to  go  into 
effect  earlier. 

For  FY98,  the  Judiciary  had 
requested  total  gross  obligational 
authority  of  $3.88  billion.  Congress 
approved  total  obligational  author- 
ity of  $3.86  billion,  an  11  percent 
increase  over  the  FY97  level,  or  99.5 
percent  of  the  Judiciary's  FY98 
request.  Salaries  and  Expenses  will 
receive  an  11.7  percent  increase; 
Defender  Services,  a  5.4  percent 
increase;  Fees  of  Jurors,  a  4.6  percent 
See  COLA  on  page  3 


||\|0inp  Gallup  Poll  Puts  Judiciary  at  Top 

IIIUIUL  Senior  Judges  Carry  Substantial  Workload 
Judicial  Security  is  Committee's  Key  Issue. 
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Courthouses  Face 
Possible  Disruptions  in 
Maintenance,  Services 

If  there  is  a  chill  in  northern 
courtrooms  this  winter,  it  may  be 
emanating  all  the  way  from  Wash- 
ington, DC.  The  General  Services 
Administration  (GSA)  has  advised 
the  Administrative  Office  that 
building  maintenance  and  services 
normally  provided  by  GSA  could  be 
disrupted  due  to  a  funding  shortfall. 
GSA  management  says  the  shortall 
is  the  result  of  downsizing  in  the 
federal  work  force  that  has  reduced 
rent  revenue  and  a  possible  $700 
million  GSA  revenue  deficit  caused 
by  a  GSA  miscalculation  in  its 
budget  projections. 

Administrative  Office  Director 
Leonidas  Ralph  Mecham  has 
written  to  GSA  Administrator 
David  J.  Barram  expressing  the 
Judiciary's  deep  concerns  over  what 
could  be  significant  facilities-related 
problems  in  the  courts.  Mecham 
said  declining  GSA  levels  of  senior 
regional  and  mid-level  staff  have 
weakened  GSA's  ability  to  manage 
construction  projects  and  provide 
oversight  and  quality  assurance. 
Mecham  told  Barram  that  even 
though  the  federal  courts  will 

See  Courthouses  on  page  2 


Congress  Looks  at  Class  Action  Suits, 
While  Judiciary  Studies  Rule  23 


Proposed  changes  to  Rule  23  of 
the  Federal  Rules  of  Civil  Procedure 
have  elicited  an  "enormous"  public 
response,  Judge  Paul  V.  Niemeyer 
(4th  Cir.)  told  a  congressional 
subcommittee  last  month.  Niemeyer 
testified  that  Rule  23,  which  ad- 
dresses class  actions  in  federal 
courts,  is  "itself  at  the  core  of  a 
profound  and  significant  change 
that  is  now  occurring  in  civil  litiga- 
tion." 

Niemeyer,  who  serves  as  the  chair 
of  the  Judicial  Conference  Civil  Rules 
Advisory  Committee,  appeared 
before  the  Senate  Judiciary  Subcom- 
mittee on  Administrative  Oversight 
and  the  Courts.  The  subcommittee  is 
investigating  reports  of  huge  attorney 
fees  in  class  action  suits  in  which 
consumers  receive  nominal  awards. 

"It  is  very  important  that  we 
understand  class  action  lawsuits 
because  they  affect  so  many  people," 
Senator  Charles  E.  Grassley  (R-IA) 
said  in  opening  the  hearing.  "Plaintiffs 
band  together,  increasing  their 
strength  through  numbers,  and  rely 
on  a  few  lawyers  to  represent  the 
entire  class's  interests.  In  some  cases, 
this  yields  beneficial  results.  In  others, 
however,  the  result  is  less  beneficial  to 


everyone,  that  is,  except  for  the 
lawyers." 

About  six  years  ago,  the  Civil  Rules 
Advisory  Committee  began  a  study  of 
the  problems  of  class  actions. 

In  August  1996,  the  Standing 
Committee  on  Rules  of  Practice  and 
Procedure  published  five  proposed 
changes  to  Rule  23.  In  the  public 
hearings  that  followed,  comments 
were  received  by  the  committee  from 
the  entire  spectrum  of  experienced 
users  of  Rule  23.  Niemeyer  told  the 
Senate  subcommittee  that  in  the  public 
hearings  witnesses  said  that  their 
companies'  exposure  to  class  actions 
had  increased  300  percent,  500 
percent,  and  even  1,000  percent  over 
the  last  three  years.  Witness  testimony 
before  the  advisory  committee  also 
suggested  that  Rule  23  is  being  used  in 
ways  never  anticipated  by  the  original 
drafters  of  the  rule  to  resolve  aggre- 
gated torts. 

Subsequently,  the  advisory  com- 
mittee and  the  Standing  Committee 
on  Rules  endorsed  only  the  addition 
of  a  new  Rule  23(f)  authorizing 
interlocutory  appeals  of  class  action 
orders,  which  was  approved  by  the 
Judicial  Conference,  and,  if  approved 
by  the  Supreme  Court,  will  be  for- 


Judge  Paul  V.  Niemeyer  (4th  Cir.) 
warded  to  Congress  by  May  1, 1998. 
Changes  to  Rule  23(b)(3)(A)  and  (B) 
were  abandoned,  and  further  study  will 
be  made  of  the  remaining  proposed 
changes  governing  class  action  settle- 
ments and  limiting  inappropriate  class 
action  filings.  In  the  House,  Representa- 
tive Charles  T.  Canady  (R-FL)  has 
introduced  H.R.  660,  a  bill  mirroring  the 
Conference's  proposed  amendment  on 
interlocutory  appeal  of  class  action 
certifications,  and  H.R.  1252,  Represen- 
tative Henry  J.  Hyde's  (R-IL)  Judicial 
Reform  Act  of  1997,  also  contains  the 
same  provision.  In  the  Senate,  Senator 
Herb  Kohl  (D-WI)  has  introduced  a  bill 
requiring  notification  of  state  attorneys 
general  of  the  filing  of  any  class  action.^" 


Courthouses  continued  from  page  1 
provide  in  excess  of  $575  million  in 
rental  payments  to  GSA  in  FY98— 
which  by  GSA's  estimates  is  about 
$115  million  in  excess  of  actual 
costs — GSA  cannot  meet  the 
Judiciary's  facilities  needs,  and  basic 
preventive  maintenance  services  and 
building  infrastructure  are  likely  to 
deteriorate  further. 

The  AO  has  been  notified  by 
William  B.  Jenkins,  assistant  regional 
administrator  of  GSA's  Public 
Buildings  Service  in  New  York,  that, 
"It  may  become  necessary  to  reduce 


and/or  eliminate  some  services  that 

you  have  become  accustomed  to 

Some  of  the  reductions  may  include 
reducing  the  frequency  of  cleaning, 
washing  windows,  hours  and  levels 
of  heating  and  cooling,  and  deferring 
improvements  such  as  carpeting  and 
painting."  Jenkins  indicated  in  his 
letter  that  building  operating  hours 
would  be  enforced  and  charges  made 
for  overtime  services.  This  may  affect 
when  buildings  are  heated  and 
cooled.  Typically,  systems  are  turned 
on  two  hours  before  occupants  arrive, 


but  GSA  now  may  consider  those 
hours  as  part  of  overtime  utilities  and 
charge  courts  for  extra  service  hours. 
In  addition,  some  services  associ- 
ated with  space  delivery,  such  as 
programming  and  design,  layout 
services,  alterations,  and  some 
occupancy  services  that  normally  are 
paid  by  GSA,  might  not  be  available 
because  of  the  funding  shortfall.  This 
may  mean  that  GSA's  ability  to 
prepare  courtroom  and  chamber 
space  for  new  judges  could  be 
limited.  No  rental  rate  reductions  1? 
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COLA  continued  from  page  I 
increase;  Court  Security;  a  21.7 
percent  increase;  and  the  Adminis- 
trative Office,  a  4.3  percent  increase. 
The  Sentencing  Commission  will 
receive  a  5.2  percent  increase,  and 
the  Federal  Judicial  Center  will  be 
funded  slightly  below  last  year's 
level. 

"Congress  continues  to  recognize 
the  Judiciary's  needs,  and  this  FY98 
appropriation  gives  the  Judiciary  the 
funding  necessary  to  allow  the 
courts  to  provide  the  same  level  of 
services  as  in  FY97,"  said  AO 
Director  Leonidas  Ralph  Mecham. 
"The  FY98  budget  will  let  us  meet 
new  workload  requirements  im- 
posed by  the  increasing  caseload  in 
federal  courts,  and  to  support 
programs  that  will  assure  the 
improvement  of  services  Judiciary- 
wide." 

The  appropriations  bill  also 
contains  a  provision  establishing  a 
commission  to  study  the  structure 
and  alignment  of  the  federal  appeals 
system,  with  particular  reference  to 
the  9th  Circuit.  The  commission's 
five  members  will  be  appointed  by 
the  Chief  Justice.  The  commission's 
recommendations  to  the  President 
and  Congress  are  due  within  12 
months. 

In  the  appropriations  language  for 
defender  services,  a  provision 
mandates  disclosure  of  the  amounts 


will  be  made  despite  reduced  ser- 
vices. 

Jenkins  assured  the  AO  that  federal 
protective  services  would  not  be 
affected  by  budget  cuts  and  that 
buildings  would  "continue  to  be 
operated  to  our  high  standards." 

At  Mecham' s  direction,  AO  staff 
will  meet  with  the  GSA  administrators 
to  discuss  the  curtailment  of  services. 
The  AO  has  been  working  closely  with 
court  executives  and  their  staffs  to 
identify  projects  that  may  be  affected 
by  GSA's  lack  of  funds. 


paid  to  panel  attorneys  for  services 
under  the  Criminal  Justice  Act. 
However,  the  court  may  determine 
the  defendant's  interests  require  a 
limited  disclosure  of  any  detailed 
information  on  payment  vouchers. 
The  court  also  provides  reasonable 
notice  of  disclosure  to  the 
defendant's  counsel  prior  to  the 
approval  of  the  payments  to  allow 
counsel  to  request  redaction  of 
information.  The  provision  becomes 
effective  60  days  from,  and  sunsets 
two  years  from  enactment  of  the  bill. 

Congress  again  declined  to 
increase  panel  attorneys'  rates. 
However,  a  cap  on  the  costs  of 
capital  representations  was  dropped 
from  the  bill.  Conferees  on  the  bill 
also  modified  the  so-called  Hyde 
amendment,  agreeing  to  the  award- 
ing of  reasonable  attorney  fees  and 
other  litigation  costs  for  defense 
counsel  in  certain  criminal  cases 
where  the  defendant  is  found  not 
guilty,  providing  the  court  finds  the 
U.S.  action  "vexatious,  frivolous,  or 
in  bad  faith."  Conferees  also  added 
legislation  amending  the  Prison 
Litigation  Reform  Act  of  1996,  to 
allow  state  legislators  to  challenge 
over-crowding  decrees  requiring  the 
release  of  prisoners;  clarifying  the 
standard  under  which  these  decrees 
end;  and  amending  the  act's  auto- 
matic stay  provisions. 

Yet  another  provision  amends 
U.S.C.  18  §  44(c)  to  require  that  each 
circuit,  other  than  the  Federal 
Circuit,  shall  have  at  least  one 
circuit  judge  in  regular  active 
service  appointed  from  the  residents 
of  each  state  in  that  circuit. 

Finally,  the  appropriations  bill 
indefinitely  authorizes  the  Judiciary 
Information  Technology  Fund, 
which  was  due  to  sunset. 

Because  The  Third  Branch  was 
going  to  press  as  Congress  ad- 
journed, the  December  newsletter 
will  have  more  information  on  the 
Judiciary's  FY98  budget  and  on  the 
status  of  other  legislation  affecting 
the  Judiciary. 


The  passage  of  the  FY98  appro- 
priations bill  closes  what  has  been 
over  a  year-long  push  by  the 
Judiciary  to  secure  a  pay  adjust- 
ment for  federal  judges.  At  its 
September  1997  meeting,  the 
Judicial  Conference  passed  a 
resolution  endorsing  a  cost-of- 
living  salary  adjustment  for  all 
government  leaders.  The  Confer- 
ence also  had  voted  unanimously 
in  March  1997  to  endorse  recom- 
mendations on  a  catch-up  pay 
adjustment,  delinkage  of  judges' 
pay  from  Executive  Schedule  and 
congressional  pay,  and  linkage  of 
annual  pay  adjustments  for  judges 
to  annual  changes  in  the  rates  of 
pay  of  the  General  Schedule;  and 
the  repeal  of  Section  140  of  P.L.  97- 
92.  In  the  intervening  months, 
Chief  Justice  William  H.  Rehnquist 
urged  Congress  to  give  judges  the 
COLA  and  repeal  Section  140,  as 
did  Judge  Barefoot  Sanders  (N.D. 
Tex.)  and  other  members  of  the 
Judicial  Conference  Committee  on 
the  Judicial  Branch,  Judge  John 
Heyburn  (W.  D.  KY)  and  members 
of  the  Budget  Committee,  numer- 
ous judges,  AO  Director  Leonidas 
Ralph  Mecham,  and  Administra- 
tive Office  staff.  Many  organiza- 
tions friendly  to  the  Judiciary  also 
endorsed  and  worked  for  a  COLA 
for  judges,  including  the  Federal 
Bar  Association  and  the  three 
judges  associations.  The  American 
Judicature  Society  also  contributed 
to  the  effort. 

In  the  end,  Congress  was 
willing  to  include  only  the  affirma- 
tive COLA  language  required  by 
Section  140,  clearing  the  way  for 
the  COLA  for  judges.  There 
appears  to  be  strong  opposition  in 
Congress  to  the  delinkage  of 
salaries  between  judges  and 
members  of  Congress  on  annual 
COLAs.  Opposition  even  exists  to 
the  repeal  of  section  140  of  P.L.  97- 
92,  which  is  perceived  by  some  in 
Congress  as  a  step  toward 
delinkage. 
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Testimony  Focuses  on  Judicial  Improvements,  Judgeships,  and  Arbitration 


In  testimony  last  month  before  a 
House  subcommittee,  representatives 
of  the  Judicial  Conference  addressed  a 
bill  to  improve  various  court  opera- 
tions, a  bill  that  would  require  all 
courts  to  establish  arbitration  pro- 
grams, and  Article  III  judgeship  needs. 

Appearing  before  the  House 
Judiciary  Subcommittee  on  Courts  and 
Intellectual  Property  were  Judge  Philip 
M.  Pro  (D.  Nev.),  chair  of  the  Judicial 
Conference  Committee  on  the  Admin- 
istration of  the  Magistrate  Judges 
System;  Chief  Judge  Julia  Smith 
Gibbons  (W.D.  Tenn.),  chair  of  the 
Committee  on  Judicial  Resources;  and 
Chief  Judge  D.  Brock  Hornby  (D.  Me.), 
chair  of  the  Committee  on  Court 
Administration  and  Case  Manage- 
ment. Other  judicial  officers  testifying 
at  the  hearing  were  Magistrate  Judge 
Tommy  E.  Miller  (E.D.  Va.),  in  his 
capacity  as  president  of  the  Federal 
Magistrate  Judges  Association,  and 
Chief  Judge  Elizabeth  Kovachevich 
(M.D.  Horida),  who  testified  on  the 
judicial  resource  needs  of  her  district. 

Representative  Howard  Coble  (R- 
NC)  opened  the  hearing,  saying,  "As 
chair  of  this  subcommittee,  I  hear  the 
complaints  and  concerns  of  legislators, 
litigants,  citizens,  and  members  of  the 
bench  that  federal  litigation  is  too 
slow,  too  complicated,  and  too  expen- 
sive. The  bills  we  will  discuss  today 
seek  to  tackle  those  problems."  The 
subcommittee  proceeded  to  consider 
the  Federal  Courts  Improvement  Act, 
the  Alternative  Dispute  Resolution  and 
Settlement  Encouragement  Act,  and 
the  need  for  additional  federal  district 
court  judges. 

Federal  Courts  Improvement  Act  of  1997 

Coble  introduced  H.R.  2294,  the 
Federal  Courts  Improvement  Act,  at 
the  request  of  the  Administrative 
Office.  "This  bill,"  said  Coble,  "is 
comprised  of  numerous  proposals  that 
the  Judiciary  believes  will  improve  the 
federal  judicial  system.  These  propos- 


als cover  judicial  financial  administra- 
tion; judicial  process  improvements; 
Judiciary  personnel  administration, 
benefits  and  protections;  and  Criminal 
Justice  Act  amendments.  This  hearing 
will  no  doubt  provide  valuable 
discussion  on  these  proposals  which 
will  enable  me,  [with]  the  Ranking 
Member,  and  working  with  other 


Judge  Philip  M.  Pro  (D.  Nev.),  chair  of  the 
Judicial  Conference  Committee  on  the 
Administration  of  the  Magistrate  Judges 
System  (photo  left)  and  Chief  Judge  D.  Brock 
Hornby  (D.  Me.),  chair  of  the  Committee  on 
Court  Administration  and  Case  Management. 

interested  members  of  the  Subcommit- 
tee, to  introduce  a  bill  which  will 
contain  those  proposals  that  we  believe 
will  be  successful  in  improving  the 
federal  judicial  system." 

In  his  testimony,  Pro  identified 
specific  provisions  in  H.R.  2294  that 
"would  each  contribute,  in  some 
measure,  to  the  efficiency  of  the 
judicial  branch  of  government  by 
saving  time,  money,  and  resources." 
The  provisions  highlighted  by  Pro 
would  extend  contempt  authority  to 
magistrate  judges,  transfer  an  annual 
report  on  federal  wiretaps  from  the  AO 
to  the  Department  of  Justice,  and 
enhance  security  for  federal  judges  by 
establishing  a  firearms  training 
program  as  a  condition  for  allowing 
federal  judges  the  option  of  carrying  a 
handgun. 

"Presently,  the  lack  of  adequate 
contempt  authority  by  magistrate 
judges  undermines  both  the  magis- 


trate judge's  and  the  court's  author- 
ity when  confronted  with  miscon- 
duct or  failure  to  obey  court  orders," 
Pro  told  the  subcommittee.  Under 
this  provision,  magistrate  judges 
would  have  summary  criminal 
contempt  authority  to  punish  any 
misbehavior  by  witnesses,  parties, 
counsel,  and  others  present  at  court 
proceedings. 

The  bill  also  would  provide 
magistrate  judges  with  additional 
criminal  and  civil  contempt  authority 
in  civil  consent  cases  under  28  U.S.C. 
§  636(c)  and  in  misdemeanor  cases 
under  18  U.S.C.  §3401. 

H.R.  2294  also  seeks  enactment  of  a 
statute  authorizing  federal  judges  to 
carry  firearms  for  purposes  of  per- 
sonal security  and  to  establish  a 
firearms  training  program. 

Miller  in  his  testimony  before  the 
subcommittee  presented  the  posi- 
tion of  the  Federal  Magistrate  Judges 
Association,  which  supports  the 
Conference,  on  contempt  authority 
for  magistrate  judges  and  on  consent 
authority  for  magistrate  judges  in 
petty  offenses  and  involving  juve- 
nile defendants.  "Our  organization," 
said  Miller,  "believes  enactment . . . 
will  substantially  improve  the 
ability  of  magistrate  judges  to 
perform  their  functions  and  to  assist 
in  the  administration  of  justice." 

The  Department  of  Justice's  senior 
counsel  for  ADR,  Peter  R.  Steenland, 
who  also  testified  at  the  hearing, 
expressed  support  for  the  proposal 
and  thanked  Judicial  Conference 
Executive  Committee  chair  Judge 
Wm.  Terrell  Hodges  (M.D.  Fla.)  for 
helping  to  meet  DOJ's  concerns. 

Alternative  Dispute  Resolution 
and  Settlement  Encouragement  Act 

Coble  said  that  H.R.  2603,  the 
Alternative  Dispute  Resolution  and 
Settlement  Encouragement  Act,  "will 
provide  concrete  steps  to  restore 
accountability,  efficiency,  and         +* 


branch 


fairness  to  our  federal  civil  justice 
system."  However,  Hornby,  in  his 
testimony,  expressed  concern  over 
the  legislation,  which  would  require 
district  courts  to  establish  an  arbitra- 
tion program.  "The  Judicial  Confer- 
ence believes  this  is  unwise  and — 
considering  that  the  vast  majority  of 
districts  already  use  ADR — unneces- 
sary," Hornby  told  the  subcommit- 
tee. The  proposed  bill  would  require 
courts  specifically  to  set  up  an 
arbitration  program,  even  though  80 
of  the  94  district  courts  already  use 
some  form  of  ADR.  The  Judicial 
Conference  supports  the  use  of  ADR 
by  district  courts.  Recommendation 
39  of  the  Long  Range  Plan  for  the 
Federal  Courts  encourages  district 
courts  to  "make  available  a  variety  of 
alternative  dispute  resolution 
techniques,  procedures,  and  re- 
sources to  assist  in  achieving  a  just, 
speedy,  and  inexpensive  determina- 
tion of  civil  litigation." 

The  proposed  legislation  also 
could  encourage  the  use  of  manda- 
tory arbitration,  thereby  requiring 
all  litigants  to  go  automatically 
through  the  extra  step  of  arbitration, 
before  having  access  to  the  tradi- 
tional trial  process.  "This  could  add 
to  the  cost  and  delay  of  civil  litiga- 
tion rather  than  reducing  it," 
Hornby  said.  "The  Conference's 
view  is  that  well  run  voluntary 
programs  will  attract  participants 
and  provide  an  effective  form  of 
ADR  without  demanding  that  all 
litigants  participate  regardless  of 
their  circumstances."  The  Confer- 
ence, Hornby  said,  supports  giving 
the  courts  the  authority  to  use 
voluntary  court-annexed  arbitration 
as  one  form  of  ADR,  but  not  the 
expansion  of  mandatory  court- 
annexed  arbitration  programs. 

Judicial  Resources  and  Judgeships 

The  Subcommittee  also  heard 
testimony  on  the  need  for  additional 
federal  district  judges,  at  the  request, 
Coble  said,  of  subcommittee  members 
Charles  T.  Canady  (R-FL)  and  Bill 


McCollum  (R-FL).  "Nationwide, 
federal  courts  are  backlogged  with 
cases,"  Coble  said.  "Some  would 
argue  that  a  possible  solution  to  the 
problem  is  to  add  more  federal  district 
court  judges.  We  will  hear  testimony 
in  regard  to  the  situation  in  the 
Middle  District  of  Florida,  as  well  as 


Chief  Judge  Julia  Smith  Gibbons  (W.D.Tenn.), 
chair  of  the  Committee  on  Judicial  Resources, 
testified  at  the  hearing  on  judgeship  needs. 

the  general  need  for  additional  federal 
district  court  judges  throughout  the 
country." 

As  chair  of  the  Conference  Commit- 
tee on  Judicial  Resources,  Gibbons  told 
the  subcommittee  that  the  Judicial 
Conference  uses  a  formal,  systematic 
method  for  evaluating  judgeship 
needs  in  the  courts  of  appeals  and 
district  courts.  The  Judiciary  also  has 
adopted  a  variety  of  approaches  to 
maximize  the  use  of  judicial  officer 
resources  including  the  use  of  new, 
more  conservative  formulas  to  evalu- 
ate judgeship  requests  in  the  courts, 
requesting  temporary  rather  than 
permanent  judgeships,  use  of  senior 
judges,  intercircuit  and  intracircuit 
assignment  of  judges,  use  of  magis- 
trate judges,  and  use  of  alternative 
dispute  resolution. 

The  Judicial  Conference  is  con- 
stantly evaluating  the  need  to  control 
growth  and  the  need  to  seek  resources 
that  are  appropriate  to  the  workload," 
said  Gibbons.  "In  an  effort  to  place 


that  policy  in  effect,  the  Conference 
has  requested  far  fewer  judgeships 
than  the  caseload  increases  would 
suggest  are  now  required." 

Nevertheless,  Gibbons  said,  both 
the  appellate  and  district  courts  are 
facing  dramatic  increases  in  their 
caseloads.  Since  fiscal  year  1991,  the 
last  time  Congress  created  additional 
judgeships,  the  number  of  cases  filed 
in  the  courts  of  appeals  has  grown  by 
21  percent.  Despite  this  increase,  the 
Conference  has  requested  only  17 
additional  appellate  judgeships,  a  10 
percent  increase  in  the  number  of 
judgeships  for  the  courts  of  appeals. 
Gibbons  said  the  change  in  the 
caseload  of  the  district  courts  has 
been  even  more  pronounced.  Since 
1991,  the  number  of  case  filings  has 
grown  by  24  percent  to  over  300,000 
cases.  "When  these  cases  are 
weighted  for  complexity,  the  increase 
is  27  percent,"  said  Gibbons.  "By  way 
of  comparison,  the  Judicial  Confer- 
ence has  requested  the  addition  of  36 
judgeships  in  the  district  courts,  an 
increase  of  less  than  six  percent.  In 
the  23  courts  where  the  Conference 
has  requested  additional  judgeships, 
the  case  filings  are  up  over  30  percent 
and  weighted  filings  in  those  courts 
have  increased  33  percent  just  since 
1991." 

Kovachevich  spoke  in  support  of 
the  Conference  recommendation  that 
the  Middle  District  of  Florida  add 
four  new  judgeships,  three  perma- 
nent and  one  temporary.  She 
sketched  the  demographics  of  the 
district  where  the  growth  rates  are 
"unparalleled  in  the  country." 

"The  Middle  District  of  Florida  has 
one  of  the  heaviest  caseloads  in  the 
country,  consistently  ranking  among 
the  top  ten  in  a  variety  of  workload 
indicators  with  approximately  one- 
third  more  filings  per  judge  than  in 
other  districts.  .  .  .  Since  1992,  the 
filings  per  judgeship  have  been  35 
percent  higher  in  the  Middle  District 
than  the  national  average,"  she  said. 

Kovachevich  urged  the  subcommit- 
tee to  support  additional  judgeships  as 
recommended  by  the  Conference. 
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The  Civil  Justice  Reform  Act  of  1990  Sunsets  Next  Month 


After  seven  years  and  an  enormous  amount  of  time,  energy,  and  cre- 
ative thought  from  every  district  court— and  over  1,700  attorneys  and 
litigant  representatives — most  of  the  provisions  of  the  Civil  Justice  Reform 
Act  of  1990  (CJRA)  will  expire  December  1, 1997.  The  Judicial  Conference's 
final  report  to  Congress,  which  was  sent  to  all  district  and  magistrate 
judges  last  May,  describes  the  Judiciary's  experience  with  the  act's  cost- 
and  delay-reduction  measures.  It  also  provides  a  series  of  Conference 
recommendations  aimed  at  continuing  the  efficient  resolution  of  civil 
cases.  In  addition  to  reviewing  these  recommendations,  courts  also  should 
make  sure  that  any  beneficial  procedures  they  adopted  pursuant  to  the 
CJRA  are  not  affected.  As  the  act's  sunset  approaches,  some  of  the  issues 
that  courts  should  address  are  the  following: 


Continuation  of  the  CJRA  Advisory  Groups 

The  act  required  each  district  court  to 
establish  a  CJRA  advisory  group  to 
examine  the  court's  docket  and 
prepare  an  expense-  and  delay- 
reduction  plan.  This  resulted  in  a 
comprehensive  review  of  the  civil 
litigation  process  and  established  a 
unique  partnership  between  the  court 
and  members  of  the  bar.  The 
Conference's  final  report  notes  that 
the  advisory  group  process  was  one  of 
the  most  beneficial  aspects  of  the  act 
and  recommends  that  districts  con- 
tinue to  use  them. 

Continuation  of  the  Provisions  of  the  Civil  Justice 
Expense  and  Delay  Reduction  Plans 

Courts  should  be  aware  that  if  their 
civil  justice  expense-  and  delay- 
reduction  plans  were  implemented 
pursuant  to  the  CJRA  alone,  rather  than 
through  a  court  order  or  local  rule,  their 
authority  will  sunset  with  the  act. 
Therefore,  these  courts  may  consider 
adopting  their  plans  pursuant  to  the 
authority  of  28  U.S.C.  §  2071(e),  which 
allows  for  the  immediate  adoption  of 
rules,  and  start  the  formal  rule-making 
process  promptly  thereafter. 

Continuation  of  Staffing  Positions  Funded 
Through  the  CJRA 

Funding  for  CJRA  staff  positions  also 
will  end.  To  provide  transition  time 


for  these  positions,  the  Conference 
agreed  to  continue  funding  them 
until  March  1998  and  directed  its 
Judicial  Resources  Committee  to 
consider  a  permanent  funding 
mechanism  for  those  positions 
involved  in  ongoing  alternative 
dispute  resolution  programs. 

Continuation  of  the  CJRA 
Case  Reporting  Requirements 

The  CJRA  required  the  Administra- 
tive Office  to  prepare  semiannual 
public  statistical  reports  regarding 
the  status  of  motions  and  bench 
trials  pending  over  six  months  and 
cases  pending  over  three  years.  Due 
to  the  effectiveness  this  procedure 
has  had  in  reducing  case  disposi- 
tion delay,  the  Conference's  CJRA 
report  recommended  that  it  be 
continued.  Since  then,  legislation 
has  been  enacted  requiring  courts 
to  continue  these  reporting  require- 
ments. 

The  AO  has  developed  a  new 
software  program  for  tracking  these 
case  disposition  statistics,  which 
will  ensure  both  an  accurate  por- 
trayal of  each  court  docket  and 
consistent  statistical  reporting 
between  the  districts.  It  also  will 
limit  clerical  errors  and  delays  that 
occur  with  the  manual  reporting 
system  still  used  by  many  districts. 
The  Conference  recommends  that 


courts  install  the  new  software  and 
carefully  review  their  existing  data 
bases  to  reconcile  any  differences. 
All  courts  are  required  to  begin 
using  the  new  software  program  for 
the  March  1998  statistical  report. 
These  new  policy  guidelines  will  be 
included  in  the  Guide  to  Judiciary 
Policies  and  Procedures. 

Role  of  the  Chief  Judge  in  Case  Management 

The  Conference's  CJRA  report  states 
that  the  "chief  judge  is  the  most 
visible  and  important  institutional 
leader  within  the  district  court 
system."  As  part  of  its  consideration 
of  the  role  of  the  chief  judge  in  case 
management,  the  Conference 
reviewed  the  powers  already 
provided  to  district  chief  judges 
through  the  Program  for  Prompt 
Disposition  of  Protracted ,  Difficult,  or 
Widely  Publicized  Cases,  which  was 
adopted  by  the  Conference  in  1971. 
That  document  provides  specific 
powers  to  district  chief  judges  to 
ensure  the  prompt  disposition  of 
cases,  such  as  the  ability  to  establish 
a  screening  system  to  identify  and 
assess  difficult  cases  and  ensure 
their  prompt  disposition.  It  is  the 
Conference's  view  that  this  docu- 
ment, although  not  widely  known 
and  rarely  used,  gives  great  assis- 
tance in  the  management  of  district 
court  cases.  Therefore,  in  September 
the  Conference  reaffirmed  its  1971 
adoption  of  its  program,  which  will 
be  sent  to  all  courts  in  the  near 
future. 

These  are  some  of  the  major 
issues  courts  should  address  as  the 
sunset  of  the  CJRA  approaches. 
Most  importantly,  however,  each 
district  court  should  continue  its 
efforts  to  evaluate  and  improve  case 
management  practices  to  ensure  that 
the  Judiciary's  commitment  to 
reducing  unnecessary  cost  and  delay 
in  civil  litigation  continues. 
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Gallup  Puts  Judiciary  at  Top  of  Poll 


In  1976  and  1997,  over  900  adults 
were  asked  in  a  CNN/LTSTl  Today/ 
Gallup  Poll  how  much  they  trusted 
the  executive,  legislative,  and  judicial 
branches  of  government.  And  despite 
controversy  over  "judicial  activism" 
and  calls  for  impeachment  of  judges, 
the  Judiciary  was  the  branch  most 
trusted  by  the  American  public.  In 
fact,  the  trust  level  for  the  Judiciary 
today  exceeds  that  measured  for  the 
Judiciary  during  the  nation's  bicen- 
tennial year,  a  period  in  which  public 
trust  levels  might  be  expected  to  have 
been  high. 

In  1976,  63  percent  of  those  polled 
said  they  had  a  great  deal  or  fair 
amount  of  trust  and  confidence  in  the 
judicial  branch.  In  1997,  this  response 
had  increased  to  71  percent.  The  poll 
placed  the  judicial  branch  well  ahead 
of  the  other  branches  of  government 
in  terms  of  public  trust  and  confi- 
dence. 


Trust  or  confidence  in  the  executive 
branch  increased  slightly  during  the 
period  between  1976  and  1997,  accord- 
ing to  the  poll.  In  1976, 58  per-cent  of  the 
people  polled  expressed  a  great  deal  or 
fair  amount  of  trust  and  confidence  in 
the  executive  branch.  By  1997,  this 
percentage  had  increased  to  62. 


In  1976,  61  percent  of  the  people 
polled  had  a  great  deal  or  a  fair 
amount  of  trust  and  confidence  in  the 
legislative  branch,  placing  ahead  of 
the  executive  branch  in  public  opin- 
ion. But  by  1997,  only  54  percent 
expressed  the  same  degree  of  trust 
and  confidence. 


Q 


As  you  know,  our  federal  government  is  made  up  of  three  branches: 
•  An  executive  branch,  headed  by  the  President;  a  judicial  branch, 
^  headed  by  the  U.S.  Supreme  Court;  and  a  legislative  branch,  made  up 
of  the  U.S.  Senate  and  House  of  Representatives.  Let  me  ask  you  how 
much  trust  and  confidence  you  have  at  this  time  in. . . . 

Legislative  Branch 


Executive  Branch 


Judicial  Branch 


Great  deal 
Fair  amount 
Not  very  much 
None  at  all 
No  opinion 


1976 

13 

45 

30 

9 

4 


1997 
13 
49 
27 

9 

2 


1976 
16 
47 
26 


1997 

19 

52 

22 

5 

2 


1976 

9 

52 
31 

6 

4 


1997 
6 

48 
36 


Bankruptcy  Commission  Submits  Recommendations 


The  National  Bankruptcy  Review 
Commission  submitted  its  report  to 
Congress  last  month  with  more  than 
170  recommendations  for  changes  to 
existing  bankruptcy  law  and 
procedure.  The  nine-member 
commission  was  created  by  the 
Bankruptcy  Reform  Act  of  1994  to 
investigate  and  study  issues  relating 
to  the  Bankruptcy  Code;  solicit  the 
views  of  parties  involved  with  the 
operation  of  the  bankruptcy  system; 
and  evaluate  the  advisability  of 
proposals  relating  to  these  issues. 
The  commission  held  21  national 
and  regional  public  meetings  and 
hearings  on  the  bankruptcy  system 
between  May  1996  and  August 
1997.  Two  federal  judges,  Judge 
Edith  H.  Jones  (5th  Cir.)  and  Bank- 
ruptcy Judge  Robert  E.  Ginsberg 
(N.D.  111.),  served  on  the  commis- 
sion. 


Following  transmittal  of  the 
commission's  report,  Senator 
Charles  E.  Grassley  (R-IA),  chair  of 
the  Senate  Judiciary  Subcommittee 
on  Administrative  Oversight  and  the 
Courts,  held  a  hearing  to  review  the 
report  and  receive  testimony  from 
commission  members.  Grassley  has 
introduced,  with  Senator  Richard  J. 
Durbin  (D-IL),  the  Consumer 
Bankruptcy  Reform  Act,  which 
encompasses  several  of  the 
commission's  recommendations. 
Grassley  also  has  steered  two  bills 
on  bankruptcy  through  the  Judiciary 
Committee:  S.  1024,  which  would 
make  Chapter  12  permanent,  and  S. 
1149,  which  would  protect  public 
school  districts  from  lost  revenues 
due  to  bankruptcy. 

On  November  14, 1997,  the  House 
Judiciary  Subcommittee  on  Com- 
mercial and  Economic  Law  held  a 


hearing  on  the  commission's  report 
and  received  testimony  from  the 
three  invited  commissioners, 
chairman  Brady  Williamson,  Judge 
Edith  H.  Jones,  and  Babette  A. 
Ceccotti.  This  hearing  focused 
almost  exclusively  on  consumer 
issues,  with  active  questioning  by 
subcommittee  members. 

Among  the  commission's  propos- 
als are  the  following: 

■  For  consumer  bankruptcy,  a 
uniform  approach  to  exemptions  for 
debtors  that,  coupled  with  audits, 
national  filing  records,  and  a  limit 
on  both  repeat  filings  and  the 
reaffirmation  of  unsecured  debt,  is 
designed  to  slow  or  stop  the  in- 
crease in  consumer  bankruptcies 
and  enable  debtors  to  repay  more  of 

See  Bankruptcy  on  page  9 
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Appointed:  Christopher  F.  Droney, 

as  U.S.  District  Judge,  U.S.  District 
Court  for  the  District  of  Connecticut, 
September  22. 

Appointed:  Kevin  N.  Fox,  as  U.S. 
Magistrate  Judge,  U.S.  District  Court 
for  the  Southern  District  of  New 
York,  October  2. 

Appointed:  Katharine  S.  Hayden,  as 
U.S.  District  Judge,  U.S.  District 
Court  for  the  District  of  New  Jersey, 
October  14. 

Appointed:  Henry  H.  Kennedy,  Jr., 

as  U.S.  District  Judge,  U.S.  District 
Court  for  the  District  of  Columbia, 
October  20. 

Appointed:  Wesley  Wilson  Steen,  as 

U.S.  Bankruptcy  Judge,  U.S.  Bank- 
ruptcy Court  for  the  Southern  District 
of  Texas,  September  26. 

Elevated:  Judge  Terrence  William 
Boyle,  to  Chief  Judge,  U.S.  District 
Court  for  the  Eastern  District  of 
North  Carolina,  succeeding  Chief 
Judge  James  C.  Fox,  October  8. 


Elevated:  Judge  Frank  Mays  Hull,  to 
U.S.  Court  of  Appeals  Judge,  U.S. 
Court  of  Appeals  for  the  Eleventh 
Circuit,  October  3. 

Senior  Status:  Judge  Richard  Mills, 

U.S.  District  Court  for  the  Central 
District  of  Illinois,  October  7. 

Senior  Status:  Judge  Wilkes  C. 
Robinson,  U.S.  Court  of  Federal 

Claims,  July  31. 

Retired:  Magistrate  Judge  Richard 
A.  Powers,  III,  U.S.  District  Court  for 
the  Eastern  District  of  Pennsylvania, 
September  30. 

Retired:  Bankruptcy  Judge  James  E. 
Yacos,  U.S.  District  Court  for  the 
District  of  New  Hampshire,  Septem- 
ber 30. 

Resigned:  Magistrate  Judge  Eliza- 
beth Todd  Campbell,  U.S.  District 
Court  for  the  Northern  District  of 
Alabama,  October  2. 

Deceased:  Senior  Judge  T.  Emmet 
Clarie,  U.S.  District  Court  for  the 
District  of  Connecticut,  September  24. 


Director's  Awards  Nominations  Sought 

Nominations  for  the  1998  Director's  Awards  for  Administra- 
tive Excellence  and  Outstanding  Leadership  now  are  being 
accepted.  Nomination  forms  will  be  sent  to  all  payroll  certifying 
officers  for  distribution  to  employees.  Nominations  must  be 
received  by  the  Administrative  Office  Human  Resources  Division 
by  January  12, 1998. 

The  Director's  Award  for  Administrative  Excellence  honors 
employees  for  outstanding  achievements  in  improving  the  ad- 
ministration of  the  federal  Judiciary.  The  Director's  Award  for 
Outstanding  Leadership  recognizes  managerial  employees  who 
have  made  long-term  contributions  to  increase  managerial  effec- 
tiveness and  who  have  developed  improvements  in  the  adminis- 
tration of  the  federal  Judiciary. 
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As  of  November  1, 1997 

Courts  of  Appeals 

Vacancies 

Nominees 


24 
12 


District  Courts 


Vacancies 

66 

Nominees 

37 

Court  of  International  Trade 

Vacancies 

2 

Nominees 

0 

Courts  with 

"Judicial  Emergencies" 

30 
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Senior  Judges  Contribute  in  Years  When  Most  Workers  Seek  Retirement 


The  Judiciary  has  a  little-known 
tool  in  its  efforts  to  provide  timely 
justice.  It  is  a  workforce  of  more  than 
400  senior  judges,  all  over  the  age  of 
65,  who've  already  worked  at  least 
10-15  years  on  the  bench — many  of 
whom  still  carry  a  substantial 
caseload.  At  an  age  when  they  could 
enjoy  retirement,  these  judges  handle 
15  percent  of  the  workload  in  the 
courts  of  appeals  and  17  percent  of 
the  workload  in  the  district  courts. 

In  the  courts  of  appeals,  senior 
judges  handled  11,699  of  the  79,802 
oral  hearings  and  submissions  on 
briefs  in  1997.  In  1992,  they  partici- 
pated in  9,949  of  the  70,491  hearings 
and  submissions.  In  the  district 
courts,  48,543  civil  cases  and  crimi- 
nal defendant  terminations  were 
handled  by  senior  judges  in  1997,  or 
nearly  17  percent  of  the  workload; 
this  is  up  from  40,636  cases,  or  14.5 
percent  in  1992.  "With  the  current 
number  of  judicial  vacancies  and 
ever-increasing  caseloads  in  federal 
courts,  senior  judges  are  the  major 
reason  most  courts  can  continue  to 
function,"  said  Administrative 
Office  Director  Leonidas  Ralph 
Mecham. 

Of  the  17,266  civil  and  criminal 
trials  conducted  in  federal  courts  in 


U.S.  District  Courts 

9C«/    i 

Work  ot  Senior  Judges  During  the  12  Month  Period  Ended  June  30 1990 1997 
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1997,  senior  judges  handled  3,524, 
or  20.4  percent,  up  from  the  16 
percent  of  trials  in  1992. 

Past  studies  have  shown  that, 
with  time,  senior  judges  gravitate 
toward  civil  cases,  eventually 
handling  these  cases  almost  exclu- 
sively. With  civil  filings  per  autho- 
rized judgeship  at  the  highest  total 
since  1988,  courts  depend  upon  the 
participation  of  senior  judges.  "The 
criminal  caseload  has  become 
heavier,  with  longer  and  more 
complex  trials  that  take  more  and 
more  time  of  active  judges,  who 
have  less  time  to  dedicate  to  civil 


matters,"  said  Mecham.  "Senior 
judges  take  on  the  civil  caseload. 
Without  them,  costs  and  delays  in 
civil  proceedings  undoubtedly 
would  increase  substantially." 

Article  III  judges  may  take  senior 
status  when  they  fulfill  specific  age 
and  service  requirements.  Under 
Article  III  of  the  Constitution, 
federal  judges  are  not  required  to 
take  senior  status  or  retire  at  any 
particular  age.  Federal  judges  are 
eligible  to  retire  when  their  age  plus 
years  in  service  equal  80,  but  judges 
cannot  retire  before  the  age  of  65 
unless  they  retire  with  a  disability. 


Bankruptcy  continued  from  page  7 

their  debts  especially  to  unsecured 
creditors. 

■  For  business  bankruptcy,  expe- 
dited procedures  for  small  busi- 
nesses; new  proposals  for  the 
treatment  of  partnerships;  new 
guidelines  for  transnational  insol- 
vency; clearer  definitions  and 
procedures  for  mass  tort  damages 
claims,  a  new  venue  standard,  etc. 

■  For  family  farm  bankruptcy,  the 
permanent  establishment  of  Chapter 


12  and,  for  municipal  bankruptcy, 
changes  seeking  to  improve  the 
system  in  light  of  the  experience  of 
the  Orange  County  Chapter  9  case. 

■  For  the  entire  bankruptcy  system, 
the  elimination  of  a  mandatory 
appeal  to  the  district  courts  or  the 
bankruptcy  appellate  panels,  na- 
tional bankruptcy  bar  admission 
requirements,  enhanced  data  collec- 
tion and  dissemination,  Article  III 
status  for  bankruptcy  judges,  etc. 

It  is  anticipated  that  most 
recommendations  involving 


jurisdiction  and/or  administration 
issues  will  be  addressed  by  the 
appropriate  Judicial  Conference 
committees.  The  Committee  on  the 
Administration  of  the  Bankruptcy 
System  is  taking  the  lead  in  the 
initial  review  and  suggested 
referrals,  but  it  is  anticipated  that 
many  of  the  various  Conference 
committees  will  review  and 
comment  on  these  recommenda- 
tions. The  Conference's  final  report 
on  these  recommendations  will 
reflect  a  consolidated  Judiciary 
response. 
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INTERVIEW 


Judicial  Security  is  Tup  Issue  for  Committee 


Judge  Norman  H.  Stahl  (V  Cir.)  is  chair 
of  the  Judicial  Conference  Committee  on 
Security  and  Facilities.  He  was  elevated  to 
the  Court  of  Appeals  for  the  First  Circuit 
in  1992  from  a  judgeship  in  the  District  of 
New  Hampshire.  While  the  committee 
oversees  the  security  and  facilities 
programs  of  the  federal  Judiciary,  this 
interview  highlights  one  facet:  security. 


Q.  As  its  name  indicates,  the 
•  Judicial  Conference  Committee 
on  Security  and  Facilities  is  active  in 
addressing  the  Judiciary's  space  and 
courthouse  needs.  What  role  does  the 
committee  play  in  the  Judiciary's 
security  needs? 

A^  The  U.  S.  Marshals  Service,  by 
•  statute,  is  responsible  for  the 
security  of  the  federal  courts.  The 
General  Services  Administration 
(GSA),  as  the  government's  landlord, 
is  responsible  for  general  building 
security,  including  those  that  house 
court  operations. 

The  Judiciary  assists  the  U.S. 
Marshals  Service  in  providing  secu- 
rity related  services  to  the  courts 
through  its  funding  of  the  Judiciary's 
Judicial  Facility  Security  Program.  The 
program  provides  for  contract 
security  personnel  (court  security 
officers)  and  for  the  purchase,  installa- 
tion, and  maintenance  of  security 
systems  and  equipment  at  all  facilities 
that  house  a  court  operation.  At  the 
beginning  of  each  fiscal  year,  funds 
are  transferred  to  the  Marshals 
Service,  which  administers  the  day-to- 
day operations  of  the  program  in 
accordance  with  a  Memorandum  of 
Understanding  between  the  Judiciary 
and  the  Marshals  Service.  In  conjunc- 
tion with  the  Marshals  Service,  the 
Committee  is  actively  involved  in 
preparing  the  annual  court  security 
appropriation  request  to  Congress,  in 


Judge  Norman  H.  Stahl 

establishing  program  spending 
priorities,  and  the  monitoring  of  the 
Marshals  Service's  management  of  the 
Court  Security  Program.  The  Commit- 
tee has  general  oversight  of  the 
Marshals  Service  provision  of  secu- 
rity-related services  to  the  Judiciary. 

Among  the  issues  currently  before 
the  Committee  are  the  following:  the 
need  for  24-hour  security  at  all  court 
facilities;  off -site  security  for  judicial 
officers;  expanded  use  of  court 
security  officers;  the  need  to  amend 
the  calculations  used  for  determining 
the  number  of  court  security  officers 
needed  at  a  facility;  the  development 
of  a  comprehensive  firearms  training 
program  for  judicial  officers;  and  the 
feasibility  of  locating  child-care 
centers  in  courthouses. 

Q#  In  the  aftermath  of  the  bomb- 
•  ing  of  the  Alfred  P.  Murrah 
Federal  Building  there  was  a  govern- 
ment-wide tightening  of  security. 
What  steps  has  the  Judiciary  taken  to 
make  its  courthouses  and  courtrooms 
more  secure? 

A^  For  some  time,  the  Judiciary 
.  has  recognized  the  need  for  an 
enhanced  level  of  security  at  buildings 
housing  court  operations.  The  Judi- 


ciary has  aggressively  sought  the 
resources  necessary  to  meet  our  court 
security  requirements.  In  1983,  the 
Judiciary  established  the  Judicial 
Facility  Security  Program.  As  noted 
previously,  the  program  provides  for 
on-site  court  security  officers  and 
security  systems  and  equipment  at  all 
federal  courthouses.  This  program 
has  seen  substantial  growth  over  the 
last  14  years,  commensurate  with  the 
increases  in  the  Judiciary's  space 
inventory.  At  its  inception  in  1983, 
the  Judiciary's  security  program  was 
budgeted  at  $12  million  and  pro- 
vided approximately  405  contract 
guards.  The  budget  for  this  fiscal  year 
is  $167  million,  which  supports,  in 
part,  over  3,000  court  security  officer 
positions. 

Following  the  bombing  in 
Oklahoma  City,  the  Department  of 
Justice  was  directed  by  Executive 
Order  to  evaluate  the  level  of  facility 
security  provided  at  all  federal 
buildings  and  to  make  recommen- 
dations for  improvement  where 
appropriate.  The  Department  of 
Justice,  in  conducting  its  review, 
noted  that  the  Judiciary  was  cur- 
rently providing  an  appropriate 
level  of  facility  security  for  its 
buildings.  The  need  for  additional 
security  enhancements  following 
the  bombing  was  minimal.  The 
majority  of  the  security  enhance- 
ments at  court  facilities  have 
involved  perimeter  upgrades,  such 
as  exterior  closed  circuit  TV  sys- 
tems, vehicle  barriers,  and  perimeter 
alarm  systems,  all  of  which  are  the 
responsibility  of  the  General  Ser- 
vices Administration.  One  of  the 
recommendations  from  the  Depart- 
ment of  Justice's  review  was  that  the 
Marshals  Service  be  delegated  the 
authority  to  determine  the  level  of 
access  control  at  all  federal  build- 
ings housing  a  judicial  officer.  The 
Committee  has  worked  closely  with 
the  relevant  agencies  in  updating  an 
existing  1987  Memorandum  of 
Agreement  on  security  to  include 
incorporating  this  new  delegation.^ 
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Qm  What  is  the  status  of  the  Court 
•  Security  Officer  (CSO)  con- 
tracts? 

A    The  approximately  3,000  court 
.  security  officer  positions  funded 
in  this  year's  court  security  appropria- 
tion are  guards  under  contract  to  the 
U.S.  Marshals  Service.  These  con- 
tracts are  awarded  on  a  circuit-by- 
circuit  basis  for  a  period  of  one  year 
with  up  to  an  additional  four  option 
years.  A  security  vendor  conceivably 
could  have  the  security  guard  contract 
for  a  particular  circuit  for  a  total  of 
five  years.  There  are  currently  three 
security  vendors  providing  all  the 
contract  guard  services  nationwide. 

Over  the  past  several  months  the 
Marshals  Service  has  been  re-compet- 
ing CSO  contracts  in  the  1st,  2nd,  4th,  5th, 
7th,  and  DC  circuits.  The  remaining  six 
circuit  contracts  will  be  re-competed 
next  year.  In  many  locations,  in  order 
to  meet  Marshals  Sendee  require- 
ments to  obtain  highly  qualified  and 
skilled  contract  employees,  the 
contractors  are  paying  hourly  wages 
higher  than  the  Department  of  Labor 
determined  wage  rate.  (The  Depart- 
ment of  Labor  sets  the  appropriate 
minimum  CSO  hourly  wage  rate  for  a 
particular  geographic  location.) 
Under  the  current  award  process,  and 
in  order  to  stay  competitive,  some 
contractors  are  proposing  to  pay  the 
CSOs  the  miiumum  wage  determina- 
tion, which  could  result  in  a  reduction 
of  $2-$3  per  hour  in  CSO  wages. 

Although  the  government  cannot 
direct  that  these  companies  set  the 
CSO  wage  at  a  level  that  is  higher 
than  the  Department  of  Labor  mini- 
mum, the  vendors  have  been  notified 
that,  nonetheless,  security  services 
must  be  performed  without  disrup- 
tion. 

Q.  The  Federal  Courts  Improve- 
•  ment  Bill  includes  a  provision 
on  judges  carrying  firearms  and  on 
firearms  training.  What  does  this 
provision  provide,  and  why  is  it 
necessary? 


A#  The  proposed  Federal  Courts 
•  Improvement  Act  of  1997, 
transmitted  to  Congress  on  behalf  of 
the  Judicial  Conference  and  subse- 
quently introduced  in  the  House  of 
Representatives  as  H.R.  2294,  includes 
a  provision  that  would  authorize 
active,  senior,  and  certain  retired 
judges  to  carry  concealed  or  other 
firearms  in  accordance  with  Judicial 
Conference  regulations,  and  would 
require  the  Justice  Department  to 
cooperate  with  the  Conference  in 
providing  firearms  training  to  judges. 

It  has  long  been  recognized  by 
security  experts  that  judicial  officers 
are  most  vulnerable  to  a  security 
incident  when  they  are  away  from  the 
secure  courthouse.  The  Judicial 
Conference  endorsed  a  firearms 
provision  that,  in  appropriate  cases, 
should  assist  in  mitigating  that  risk.  It 
is  just  one  of  several  off-site  security 
measures  being  addressed  by  our 
Committee.  The  firearms  legislation 
will  enable  those  judicial  officers 
desiring  to  carry  a  firearm  as  an  off- 
site  security  measure  to  fulfill  their 
judicial  responsibilities  without 
having  to  obtain  a  permit  from  each 
local  jurisdiction. 

Q.  Do  you  have  any  personal 
•  views  you  could  share  with  us 
about  security  issues  as  a  result  of 
your  involvement  as  chair  of  the 
Security  and  Facilities  Committee? 

A^  Each  time  we  meet,  it  becomes 
•  clearer  and  clearer  that  judges 
are  increasingly  concerned  for  their 
safety  and  the  safety  of  court  staffs 
and  the  public.  The  threats  seem  more 
frequent — and  the  courthouse  might 
be  a  target  for  protest  and  confronta- 
tion. In  my  home  state  of  New 
Hampshire,  there  was  a  recent 
incident  involving  a  member  of  the 
state  judiciary,  and  as  many  people 
know,  Judge  Robert  Vance,  the  first 
chairman  of  our  Committee,  was 
murdered  by  an  explosive  device 
mailed  to  his  home.  This  is  why  the 
Committee's  agenda  has  been  focused 


on  the  importance  of  security 
issues,  particularly  on  facilitating 
items  that  require  action  by  GSA 
and  the  Marshals  Service,  such  as  a 
contractor  clearance  process  and 
controlling  courthouse  access 
points. 

Q.  Is  there  any  advice  judges 
•  might  find  useful  as  they 
begin  to  plan  for  security  in  newly 
constructed  courthouses? 


At  It  is  most  important  that  the 
•  local  district's  court  security 
committee  play  an  active  role  in 
the  design  process  because 
security  is  often  overlooked  in 
that  stage  of  planning  for  new 
facilities.  Although  we  have  asked 
GSA  to  integrate  new  security- 
related  construction  criteria  into 
new  buildings,  we  are  having  a 
difficult  time  convincing  them 
that  the  criteria,  which  GSA  itself 
developed,  need  to  be  integrated 
into  the  design  of  all  new  build- 
ings. The  issue  is  coming  down  to 
a  question  of  funding  and  exper- 
tise within  GSA.  This  is  why  the 
local  court  security  committee 
needs  to  become  involved.  The 
court  security  committee  is 
supposed  to  have  representatives 
from  the  Marshals  Service  and 
GSA  as  permanent  members. 
Raising  security  issues  to  the 
appropriate  levels  is  very  impor- 
tant. When  this  is  done,  it  is  more 
likely  that  important  issues  will  be 
promptly  and  successfully  re- 
solved. 

In  addition,  our  Security  and 
Facilities  Committee  has  a  repre- 
sentative member  from  each 
circuit.  Judges  might  find  it 
helpful  to  talk  with  the  committee 
representatives  from  their  respec- 
tive circuits.  If  committee  mem- 
bers do  not  have  the  answer  to  a 
question,  they  might  know  who  to 
reach  to  get  an  answer.  Finally, 
AO  staff  are  available  to  address 
issues  that  need  resolution. 
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Seated:  (L  to  R)  Chief  Judge  Juan  R.  Torruella  (1st  dr.);  Chief  Judge  Ralph  K.  Winter,  Jr.  (2nd  dr.);  Chief  Judge  Dolores  K.  Sloviter  (3rd  Cir.); 
Chief  Judge  J.  Harvie  Wilkinson  III  (4th  Cir.);  Chief  Justice  William  H.  Rehnquist;  Chief  Judge  Henry  A.  Politz  (5th  Cir.);  Chief  Judge  Boyce  F. 
Martin,  Jr.  (6th  Cir.);  Chief  Judge  Richard  A.  Posner  (7th  Cir.);  Chief  Judge  Richard  S.  Arnold  (8th  Cir.). 

Standing,  Second  Row:  Chief  Judge  Joseph  I.  Tauro  (D.  Mass.);  Judge  W.  Earl  Britt  (E.  D.  N.C.);  Chief  Judge  Lloyd  D.  George  (D.  Nev.);  Chief 
Judge  Glenn  L.  Archer,  Jr.  (Fed.  Cir.);  Chief  Judge  Procter  R.  Hug,  Jr.  (9th  Cir.);  Chief  Judge  Joseph  W.  Hatchett  (11th  Cir.);  Chief  Judge  Harry 
T.  Edwards  (D.C.  Cir.);  Chief  Judge  Sephanie  K.  Seymour  (10th  Cir.);  Judge  Donald  E.  O'Brien  (N.D.  Iowa);  Chief  Judge  Clarence  A.  Brimmer 
(D.  Wyo.). 

Standing,  Third  Row:  Judge  William  H.  Barbour,  Jr.  (S.D.  Miss.);  Chief  Judge  Peter  C.  Dorsey  (D.  Conn.);  Judge  Thomas  A.  Wiseman,  Jr. 
(M.D.  Tenn.);  Chief  Judge  Edward  N.  Cahn  (E.  D.  Pa.);  Chief  Judge  Michael  M.  Mihm  (CD.  III.);  Judge  Wm.  Terrell  Hodges  (M.D.  Fla.);  Chief 
Judge  Norma  H.  Johnson  (D.  D.C);  Chief  Judge  Gregory  W.  Carman  (Int'l  Trade);  Leonidas  Ralph  Mecham,  AO  Director. 
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Breaking  the  Freeze  on  COLfc^osiroRv 
An  Interview  with  Judge  Baretoot  Sanders 


As  chair  of  the  Judicial  Conference 
Committee  on  the  Judicial  Branch  for  the 
last  three  years,  Judge  Barefoot  Sanders 
(N.D.  Tex.)  has  led  the  Judiciary's  effort 
to  obtain  a  cost-of-living  adjustment  for 
federal  judges.  He  formulated  strategies, 
v  organized  judges  meetings,  called  upon 
'  members  of  Congress,  and  talked  with 
the  media  by  phone.  Sanders'  term  as 
chair  has  ended  with  a  success —  passage 
of  the  first  COLA  for  judges  since 
January  1993.  A  member  of  the  commit- 
tee for  the  past  seven  years,  Judge  David 
Hansen  (8th  Cir.)  has  taken  over  as  chair 
of  the  Judicial  Branch  Committee.  In  an 
interview  earlier  this  month  with  the 
staff  of  The  Third  Branch  Sanders 
offered  his  perspective  on  what  it  took  to 
obtain  the  salary  adjustment  that  has 
eluded  judges  for  the  past  four  years. 

QCan  you  account  for  the 
.  apparent  change  in  climate 
that  resulted  in  Congress  providing 
its  members,  judges,  and  Executive 
Schedule  officials  their  first  cost  of 
living  (COLA)  salary  adjustment  in 
four  years? 


Judge  Barefoot  Sanders  (N.D.Tex.) 

A      A  substantial  reason  for  the 
.  change  was  the  support  of  the 
Chief  Justice  for  the  legislation  and 
the  work  of  the  Judicial  Branch 
Committee,  along  with  numerous 
individual  judges,  and  associa- 
tions— the  Federal  Judges  Associa- 

See  Interview  on  page  10 
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105th  Congress' First 
Session  Productive  for 
Judiciary 

While  the  first  session  of  the  105th 
Congress  brought  federal  judges 
their  first  cost-of-living  adjustment  in 
four  years,  several  other  significant 
legislative  measures  also  received 
consideration.  Both  houses  con- 
ducted oversight  hearings  on  judicial 
"activism"  and  judicial  resources, 
and  legislative  hearings  were  held  on 
the  Federal  Courts  Improvement  Act 
of  1997,  the  Alternative  Dispute 
Resolution  and  Settlement  Encour- 
agement Act,  the  controversial 
Judicial  Reform  Act  of  1997,  and  the 
Judicial  Conference  proposal  to 
create  18  additional  bankruptcy 
judgeships.  Congress  passed  bills  to 
extend  certain  temporary  district 
court  judgeships  created  by  P.L.  101- 
650  and  to  create  a  commission  to 
study  the  courts  of  appeals. 


Courthouse  Construction 

The  fiscal  year  1998  budget 
submitted  by  the  President  requested 
no  General  Services  Administration 
funding  for  new  courthouse  con- 
struction or  repairs  and  alterations 
because  of  a  nearly  $700  million 
shortfall  in  GSA's  Federal  Buildings 
Fund.  As  a  result,  the  FY98  Treasury 

See  105th  Congress  on  page  4 


The  Senate  Judiciary  Subcommittee  on  Administrative  Oversight  and  the  Courts  examined  judgeship  allocations  in  the  1st,  3rd  and  Federal 
Circuits  last  month.  Testifying  before  the  subcommittee  were  (photo  left  to  right)  Chief  Judge  Juan  Torruella  (1st  dr.),  Chief  Judge  Dolores 
Sloviter  (3rd  dr.),  Chief  Judge  Glenn  Archer  (Fed.  dr.),  and  Judge  Jane  Roth  (3rd  dr.). 


Fifth  Hearing  on  Judgeship  Allocations  Closes  1997 


Congress  ended  the  first  session  of 
the  105th  Congress  in  early  Novem- 
ber and  went  home,  but  Senator 
Charles  E.  Grassley  (R-IA),  chair  of 
the  Senate  Judiciary  Subcommittee 
on  Administrative  Oversight  and  the 
Courts,  stayed  to  hold  a  fifth  hearing 
on  judgeship  allocations  in  the  courts 
of  appeals.  Because  of  the  cost  of 
circuit  court  judgeships,  Grassley 
said,  "we  must  take  special  care  in 
determining  how  many  judgeships 
are  needed  by  each  circuit." 

Last  month  Grassley  reviewed 
judgeship  needs  in  the  1st,  3rd,  and 
Federal  Circuits.  Chief  Judge  Juan 
Torruella  (1st  Cir.),  Chief  Judge 
Dolores  Sloviter  (3rd  Cir.),  Chief 
Judge  Glenn  Archer  (Fed.  Cir.),  and 
Judge  Jane  Roth  (3rd  Cir.)  testified. 
Grassley  has  examined  over  half  the 
circuits'  judgeship  allocations,  with 
the  6th,  7th,  9th,  and  10th  Circuits 
remaining. 

The  1st  Circuit  has  six  authorized 
judgeships,  with  one  vacancy.  S.  678, 
the  Federal  Judgeship  Act  of  1997, 
would  add  one  new  judgeship  to  the 
circuit.  Torruella  told  the  subcom- 
mittee that  case  filings  in  the  circuit 
have  increased  22  percent  since  1986, 
when  the  complement  of  active 
judges  last  was  increased  to  six.  The 
pending  caseload  jumped  55  percent 
in  that  time.  Torruella  also  described 
the  circuit's  "difficult  caseload," 


composed  of  large  pro  se,  prisoner 
petitions,  and  complex  private  civil 
cases.  "[EJven  with  a  full  court  of  six 
active  judges  and  four  senior  judges, 
as  well  as  an  increased  number  of 
district  and  visiting  judges,"  said 
Torruella,  "we  are  unable  to  stem  the 
unrelenting  tide  of  appeals. . .  .The 
statistics  justify  the  filling  of  our 
vacancy  based  both  on  the  use  of  the 
Judicial  Conference  formula  for 
measuring  court  of  appeals  judge- 
ship needs,  and  on  a  more  sophisti- 
cated analysis  of  our  court's 
workload." 

The  3rd  Circuit,  which  has  14 
authorized  judgeships,  has  not 
requested  additional  judgeships. 
However,  Sloviter  told  the  subcom- 
mittee, the  court  is  unanimous  in 
support  of  the  request  that  the  single 
vacancy  on  the  court  be  filled. 
Sloviter  told  the  subcommittee  that  in 
the  past  year,  when  there  were  two 
vacancies,  the  3rd  Circuit  had  to 
reduce  the  number  of  weekly  ses- 
sions for  disposition  of  counseled 
merits  cases.  "Our  court  operates 
under  the  principle  that  a  merits 
disposition  requires  judicial,  rather 
than  staff,  determination,"  Sloviter 
said.  "We  believe  Article  III  judges 
should  perform  Article  III  judges' 
work,  and  deciding  cases  is  the  core 
of  Article  III  judges'  work."  The 
court  also  emphasizes  prompt 


disposition  of  cases.  The  median 
disposition  time — the  time  from 
notice  of  appeal  to  final  order — of  all 
cases,  as  of  the  end  of  fiscal  year 
1996,  was  eight  months,  as  compared 
to  the  national  average  of  10.4 
months.  This  is  despite  a  36  percent 
increase  in  filings  in  the  3rd  Circuit  in 
the  past  10  years. 

The  Federal  Circuit  is  not  seeking 
additional  judgeships,  but  a  vacancy 
will  occur  on  the  court  in  December, 
when  Archer  takes  senior  status. 
Archer  urged  filling  the  vacancy. 
"With  a  full  complement  of  12 
judges,"  Archer  said,  "the  Federal 
Circuit  is  able  to  meet  its  historic 
obligation  to  provide  consistent  and 
predictable,  nationwide  precedents 
in  its  assigned  subject  areas.  . .  .The 
work  of  the  Federal  Circuit  impacts 
heavily  on  the  federal  government 
and  on  business  and  industry  in  this 
country.  It  is  important,  therefore,  to 
keep  this  court  adequately  staffed 
with  judges."  The  Federal  Circuit 
hears  oral  arguments  12  months  a 
year  and  each  active  judge  is  ex- 
pected to  have  a  full  argument 
calendar  in  at  least  10  of  those 
months.  During  argument  week  each 
active  judge  will  normally  sit  on  12- 
16  argued  cases  and  have  10-15  cases 
submitted  on  the  briefs.  Each  judge 
also  serves  on  a  motions  panel  about 
three  months  a  year. 
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Allocating  Judicial  Resources  in  Fiscal  Year  1998 


On  November  26,  1997,  the  President  signed  the 
Judiciary's  fiscal  year  1998  appropriations  bill  into 
law  as  P.L.  105-119.  The  appropriation  gives  the 
Judiciary  the  funding  necessary,  not  only  for  needed 
services,  but  also  to  support  programs  that  will 
improve  services  throughout  the  courts.  "Judge  John 
Heyburn  and  the  rest  of  the  Judicial  Conference's 
Budget  Committee  should  be  commended  not  only 


for  the  excellent  budget  they  prepared,  but  also 
their  success  in  working  with  Congress,  "  said 
Administrative  Office  Director  Leonidas  Ralph 
Mecham,  who  also  recognized  the  "outstanding 
efforts"  of  AO  staff  on  behalf  of  the  courts.  The 
Judiciary's  resources  for  fiscal  year  1998  have  been 
distributed  to  eight  major  areas,  with  the  bulk 
supporting  the  courts. 


Supreme  Court,  Court  of  Appeals  for  the  Federal  Circuit,  Court  of 
International  Trade,  Administrative  Office,  Federal  Judicial 
Center,  Payments  to  the  Judiciary  Trust  Fund,  U.S.  Sentencing 
Commission 

95%  Courts  of  Appeals,  District  Courts,  and 
other  judicial  services 


2% 


The  appellate  and 
district  court 
resources  are 
further  broken 
down  into  support 
for  specific 
programs: 


Fees  of  jurors  and  commissioners 
4%     Court  security 

10%  Defender  services 


84%  Salaries  and  expenses 


Salaries  and  benefits 
of  supporting 
personnel 

54% 


The  money  allocated 
to  salaries  and 
expenses  is  further 
divided: 


Space  and  facilities 
(primarily  rent  to  GSA)  20% 


Salaries  and  benefits  of  judges 


Operating  expenses    9% 


Automation  and  technology     7% 

Other  programs  and  reserves     1% 
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105th  Congress  continued  from  page  1 
Appropriations  Act  did  not  contain 
funding  for  courthouse  construction. 
However,  for  several  years  buildings 
have  been  funded  through  direct 
appropriations,  not  from  the  Federal 
Buildings  Fund. 

H.R.  2294,  The  Federal  Courts 
Improvement  Act 

Judge  Phillip  M.  Pro  (D.  Nev.) 
testified  for  the  Judicial  Conference 
before  the  House  Judiciary  Subcom- 
mittee on  Courts  and  Intellectual 
Property  on  H.R.  2294,  the  Federal 
Courts  Improvement  Act.  The  bill 
contains  30  separate  provisions  that 
amend  the  law  on  a  wide  range  of 
issues  relating  to  the  Judiciary, 
including  federal  court  jurisdiction, 
the  authority  of  judicial  officers,  and 
personnel  and  administrative 
programs.  The  House  committee  is 
expected  to  take  action  on  the  bill 
early  in  the  second  session. 

H.R.  2603,  Alternative  Dispute 
Resolution  and  Settlement 
Encouragement  Act 

The  House  Judiciary  Subcommit- 
tee on  Courts  and  Intellectual 
Property  held  a  hearing  on  H.R.  2603, 
Alternative  Dispute  Resolution  and 
Settlement  Encouragement  Act,  a  bill 
that  would  require  each  judicial 
district  to  institute  a  court-annexed 
arbitration  program.  At  this  hearing, 
Chief  Judge  D.  Brock  Hornby  (D. 
Me.),  chair  of  the  Conference  Com- 
mittee on  Court  Administration  and 
Case  Management,  testified  that  the 
Conference  supports  alternative 
dispute  resolution  but  believes  each 
district  should  be  free  to  employ  the 
type  of  alternative  dispute  resolution 
program  that  will  be  most  effective  in 
that  district. 


H.R.  1252,  Judicial  Reform  Act  of 
1997 

The  House  Judiciary  Subcommit- 
tee on  Courts  and  Intellectual 


Property  held  a  hearing  on  H.R.  1252, 
Judicial  Reform  Act  of  1997,  and 
reported  the  bill  with  amendments  to 
the  full  Judiciary  Committee  for 
consideration  in  the  second  session  of 
Congress.  H.R.  1252  is  a  multipart  bill, 
which  includes  proposals  to  provide 
that  a  three-judge  court  hear  certain 
applications  for  injunctions,  to  allow 
peremptory  challenges  of  judges  in 
civil  cases,  and  to  transfer  for  resolu- 
tion complaints  of  judicial  misconduct 
to  a  circuit  other  than  that  where  the 
complained-against  judge  sits.  Yet 
another  provision  gives  the  presiding 
judge  authority  to  allow  media 
coverage  of  appellate  court  proceed- 
ings. Chief  Judge  Henry  A.  Politz  (5th 
Cir.)  and  Judge  Ann  Claire  Williams 
(N.D.  111.)  testified  on  behalf  of  the 
Judicial  Conference  in  opposition  to 
parts  of  H.R.  1252.  In  an  effort  to  make 
the  bill  more  acceptable  to  the  Judi- 
ciary, provisions  were  added  that 
would  delink  judicial  salaries  from 
those  of  members  of  Congress  and 
repeal  section  140  of  P.L.  97-92. 

H.R.  1544,  Federal  Agency 
Compliance  Act 

The  House  Judiciary  Committee 
reported  out  H.R.  1544,  the  Federal 
Agency  Compliance  Act,  although  the 
bill  did  not  reach  the  House  floor  for 
consideration  during  the  first  session. 
The  bill  would  prevent  federal  agen- 
cies from  pursuing  policies  of  unjusti- 
fied "non-acquiescence"  of  precedents 
established  by  federal  judicial  circuits. 
At  a  House  hearing,  Judge  Stephen  H. 
Anderson  (10th  Cir.)  testified  that  the 
bill  conforms  to  a  recommendation  of 
the  Judicial  Conference  in  the  Long 
Range  Plan  for  the  Federal  Courts, 
published  in  December  1995. 

Ninth  Circuit  Split 

As  part  of  the  Commerce,  Justice, 
State  and  the  Judiciary  Appropria- 
tions Act,  Congress  created  a  Com- 
mission on  Structural  Alternatives  to 
Federal  Courts  of  Appeals  to  study 


the  alignment  of  circuit  courts  of 
appeals.  The  Chief  Justice  will  appoint 
five  commission  members  who  will 
then  report  findings  and  recommen- 
dations regarding  the  current  circuit 
court  alignment  to  Congress  within 
one  year.  Earlier  in  the  session,  the 
Senate  had  voted  to  split  the  Ninth 
Circuit  Court  of  Appeals  into  two 
circuits  but  deferred  that  action 
pending  the  report  of  the  study 
commission. 

S.  598,  Disclosure  of  Court- 
Appointed  Attorneys  Fees 

Senator  Pete  V.  Domenici  (R-NM) 
introduced  S.  598,  which  amends  18 
U.S.C.  §  3006A(d)  to  make  information 
about  the  amounts  paid  to  court- 
appointed  lawyers  under  this  section 
available  to  the  public  upon  the  court's 
approval  of  the  payment.  The  text  of  S. 
598  was  added  as  an  amendment  to 
the  Judiciary's  FY98  appropriations 
bill,  which  was  enacted  into  law. 

Judicial  "Activism" 

Several  congressional  hearings 
were  held  that  addressed  judicial 
"activism"  during  the  first  session  of 
the  105th  Congress.  The  House 
Judiciary  Subcommittee  on  Courts 
and  Intellectual  Property,  chaired  by 
Representative  Howard  Coble  (R- 
NC),  held  an  oversight  hearing  on 
judicial  misconduct  and  discipline  in 
May.  The  Senate  Judiciary  Subcom- 
mittee on  the  Constitution,  Federal- 
ism, and  Property  Rights,  chaired  by 
Senator  John  Ashcroft  (R-MO),  held 
hearings  on  judicial  "activism"  in  June 
and  July.  Generally,  the  hearings  were 
divided  between  individuals  testify- 
ing on  judicial  decisions  with  which 
they  disagreed,  and  witnesses  ex- 
plaining the  importance  of  judicial 
independence. 

Judicial  Resources 

P.  L.  105-53  ( 

Legislation  passed  the  House  and 
Senate  to  extend  certain  temporary 
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judgeships  created  in  1990  by  P-L. 
101-650.  The  enacted  legislation  also 
provided  for  the  permanent  reau- 
thorization of  funding  for  20  court 
pilot  arbitration  programs  estab- 
lished by  P.L.  100-702,  and  it  trans- 
ferred a  judgeship  from  the  Eastern 
District  of  Louisiana  to  the  Middle 
District  of  Louisiana.  President 
Clinton  signed  the  bill  into  law 
October  6, 1997. 

S.  678,  The  Federal  Judgeship  Act  of 
1997 

The  Judicial  Conference  transmit- 
ted a  request  to  Congress  for  the 
creation  of  12  permanent  and  5 
temporary  courts  of  appeals  judge- 
ships and  24  permanent  and  12 
temporary  district  court  judgeships 
early  in  1997.  S.  678,  a  bill  to  create  the 
judgeships,  was  introduced  in  the 
Senate  by  Senator  Patrick  J.  Leahy  (D- 
VT).  Judge  Julia  S.  Gibbons  (W.  D. 
Tenn.),  chair  of  the  Conference 
Committee  on  Judicial  Resources, 
testified  before  the  House  Judiciary 
Subcommittee  on  Courts  and  Intellec- 
tual Property  on  the  reasons  underly- 
ing the  judgeship  request.  However, 
no  bill  has  been  introduced  in  the 
House  and  no  action  has  been  taken 
on  S.  678. 

H.R.  1596,  The  Bankruptcy 
Judgeship  Act  of  1997 

The  Judicial  Conference  asked 
Congress  to  create  18  bankruptcy 
judgeships.  In  the  House,  the  request 
was  introduced  as  H.R.  1596,  which 
passed.  The  Senate  Judiciary  Subcom- 
mittee on  Administrative  Oversight 
and  the  Courts  held  a  hearing  on  the 
House-passed  bill  but  took  no  further 
action.  Judge  David  R.  Thompson  (9th 
Cir.),  chair  of  the  Conference  Commit- 
tee on  the  Administration  of  the 
Bankruptcy  System,  testified  on  the 
measure  at  both  the  House  and  Senate 
hearings.  Senator  Charles  E.  Grassley 
(R-IA)  has  requested  information  on 
judges'  travel  from  the  14  courts 
requesting  bankruptcy  judgeships. 


H.R.  875,  S.  394,  Judicial 
Compensation 

H.R.  875,  a  bill  to  adjust,  and  provide  a 
procedure  for  the  future  adjustment 
of,  the  salaries  of  federal  judges  was 
introduced  in  the  House  by  Represen- 
tatives Henry  J.  Hyde  (R-IL)  and  John 
Conyers  (D-MI).  The  bill  collected  89 
co-sponsors,  but  did  not  move  out  of 
the  House  Judiciary  Subcommittee  on 
Courts  and  Intellectual  Property. 
Provisions  from  H.R.  875  to  repeal 
section  140  of  P.L.  97-92  and  delink 
judges'  salaries  from  those  of  members 
of  Congress  were  incorporated  into 
H.R.  1252,  the  Judicial  Reform  Act. 
S.  394,  a  similar  pay  adjustment  bill 
introduced  by  Senator  Orrin  G.  Hatch 
(R-UT)  attracted  26  co-sponsors,  but 
did  not  move  out  of  the  Senate 
Judiciary  Subcommittee  on  Adminis- 
trative Oversight  and  the  Courts.  The 
joint  House-Senate  conferees  on  the 
Treasury,  Postal  Service  and  General 
Government  Appropriations  Act  of 
1998  rejected  an  amendment  offered 
by  Hatch,  which  would  have  delinked 
judges'  pay  from  that  of  members  of 
Congress  and  also  repealed  section 
140. 

Criminal  Justice 

H.J.  Res.  71,  a  proposed  constitutional 

amendment  on  victims'  rights 

S.  J.  Res.  6,  a  proposed  constitutional 

amendment  on  victims'  rights 

H.R.  1322,  The  Victims'  Rights 

Constitutional  Amendment 

Implementation  Act  of  1997 

S.  1081,  Victim  of  Crime  Assistance 

Act 

The  House  and  Senate  Judiciary 
Committees  held  hearings  on  pro- 
posed victims'  rights  constitutional 
amendments.  Chief  Judge  George  P. 
Kazen  (S.D.  Tex.)  and  Judge  Wm. 
Terrell  Hodges  (M.D.  Fla.)  testified 
before  the  House  Judiciary  commit- 
tee on  the  Judicial  Conference 
concern  over  the  impact  of  these 
proposals  on  the  federal  criminal 
justice  system.  The  Conference  has 
taken  no  formal  position  on  the 


proposed  amendments,  but  strongly 
urged  that  Congress  consider  a 
statutory  approach,  such  as  S.  1081, 
the  Victim  of  Crime  Assistance  Act, 
as  opposed  to  a  constitutional 
amendment. 


H.R.  3,  the  Juvenile  Crime  Control 
Act  of  1997 

H.R.  810,  Anti-Gang  and  Youth 

Violence  Act  of  1997 

S.  362,  Anti-Gang  and  Youth 

Violence  Act  of  1997 

S.  10,  Violent  and  Repeat  Juvenile 

Offender  Act  of  1997 

In  the  first  session  of  the  105th 
Congress,  the  House  passed  legisla- 
tion that  would  increase  the  prosecu- 
tion of  juveniles  in  federal  courts.  The 
Senate  Judiciary  Committee  reported 
a  similar  bill  to  the  full  Senate  for 
consideration.  Chief  Judge  George  P. 
Kazen  (S.D.  Tex.)  wrote  to  Judiciary 
Committee  Chair  Henry  J.  Hyde  (R- 
IL)  to  express  the  continuing  concern 
of  the  Conference  with  legislation  that 
is  intended  to  shift  traditional  state 
criminal  prosecutions  into  federal 
courts.  At  its  September  1997  meeting, 
the  Judicial  Conference  reiterated  its 
"long-standing  position  that  federal 
prosecutions  should  be  limited  to 
those  offenses  that  cannot  or  should 
not  be  prosecuted  in  state  courts," 
and  affirmed  that  this  policy  is 
particularly  applicable  to  the  prosecu- 
tion of  juveniles. 


P.L.  105-6,  The  Victim  Allocution 
Clarification  Act  of  1997 

The  Victim  Allocution  Clarification 
Act  of  1997  was  signed  into  law  by 
the  President  in  March.  P.L.  105-6 
prohibits  a  U.S.  district  court  from 
ordering  any  victim  of  an  offense 
excluded  from  the  trial  of  a  defendant 
accused  of  that  offense  because  the 
victim  may,  during  the  sentencing 
hearing,  make  a  statement  or  present 
any  information  as  to  the  effect  of  the 
offense  on  the  victim  and  the  victim's 
family. 
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Bankruptcy  Filings  Still  Climbing 


In  the  12-month  period  ending 
September  30, 1997,  bankruptcy  filings 
in  federal  courts  nationwide  again  hit 
an  all-time  high  for  any  12-month 
period  in  the  Judiciary's  history, 
according  to  the  data  compiled  by  the 
Administrative  Office.  Bankruptcy 
filings  totaled  1,367,364,  a  23  percent 
increase  over  the  same  fiscal-year 
period  in  1996.  Bankruptcy  filings  first 
topped  the  one  million  mark  in  the  12- 
month  period  ending  June  30, 1996, 
and  the  number  of  filings  has  contin- 
ued to  climb  since  then. 

While  filings  for  the  12-month 
period  increased,  filings  for  the  final 
quarter  of  the  Judiciary's  fiscal  year 
dipped  slightly  when  compared  to 
the  previous  quarter.  However,  this 
is  still  the  second  highest  level  ever 
reported  for  quarterly  bankruptcy 
filings.  The  number  of  bankruptcy 
cases  filed  during  the  fourth  quarter 
(July  1, 1997-September  30, 1997) 
totaled  353,515;  third  quarter  (April 
1, 1997-June  30, 1997)  filings  totaled 
367,168;  second  quarter  (January  1, 
1997-March  31, 1997)  filings  were 
335,073;  and  filings  in  the  first 
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quarter  of  fiscal  year  1997  (October 
1 -December  31, 1996)  totaled  311,131. 
Of  the  total  number  of  bankruptcy 
filings  for  the  12-month  period 
ending  September  30, 1997,  there 
were  958,045  Chapter  7  filings,  an 
increase  of  25.8  percent  over  the 
761,652  filings  in  the  same  period  in 
1996.  The  next  largest  group  were 
Chapter  13  filings  at  397,097,  an  18 
percent  increase  over  the  336,615 
filings  in  the  same  period  in  1996. 


Chapter  11  filings  dropped  to  11,221 
in  the  12-month  period  ended 
September  30, 1997,  down  from 
12,554  in  the  same  period  in  1996. 
Chapter  12  filings  also  fell  slightly, 
from  1,096  in  1996  to  966  in  1997. 
Business  filings  totaled  54,252,  up  1 .4 
percent  from  the  September  30, 1996,  ( 
total  of  53,520.  Non-business  filings 
totaled  1,313,112,  up  24.1  percent 
from  the  1,058,444  filed  in  the  same 
period  for  1996. 


Ceiling  on  Outside  Income  Rises 


As  a  result  of  the  cost-of-living 
adjustment  judges  will  receive  in 
1998,  the  ceiling  on  outside  earned 
income  will  rise  correspondingly. 
Now,  judges  and  covered  judicial 
employees  are  limited  to  outside 
earnings  of  $20,040.  This  will  in- 
crease to  $20,505  in  January.  The 
ceiling  on  outside  earned  income 
applies  to  many  forms  of  outside 
employment,  including  teaching,  but 
does  not  apply  to  royalties.  The 
ceiling  limits  judges  to  15  percent  of 
an  Executive  Schedule  Level  II 
salary,  which  will  increase  to 
$136,700  in  January.  This  is  the  same 
salary  district  judges  will  earn. 


Judicial  Officer  Pay  Rates 

(As  of  January  1,1998) 

Chief  Justice 

$175,400 

Associate  Justices 

$167,900 

Circuit  Judges 

$145,000 

Judges,  District  Court, 
Court  of  International  Trade, 

Court  of  Federal  Claims 

$136,700 

Bankruptcy  Judges  and 
Magistrate  Judges  (full-time) 

$125,764 
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Computers  Generate  Models  for  Courtrooms 


It  is  the  first  tour  of  the  new  court- 
room. Look  around.  Take  a  walk 
through.  Is  there  anything  you'd  like 
to  change?  Maybe  the  distance  from 
witness  stand  to  defendant's  table 
could  be  increased.  And,  make  a  note 
for  the  architect  to  change  the  jury  box 
height,  to  improve  the  jurors'  field  of 
vision.  It's  too  dark  in  the  well  of  the 
courtroom — add  some  lights.  And  it's 
a  little  crowded,  too.  Let's  give  the 
court  reporter  more  room,  and  while 
we're  at  it,  make  the  attorneys'  tables 
wider  to  accommodate  computers. 
Expensive  changes  in  an  already  built 
courtroom?  Not  if  the  courtroom  only 
exists  on  a  computer  screen,  where 
changes  now  save  money  later. 

Computer  modeling  is  familiar  to 
most  people  from  computer  games 
and  movies,  where  they  have  gener- 
ated everything  from  dinosaurs  to  a 
myst-shrouded  island.  In  fact,  com- 
puter modeling  has  become  so  sophis- 
ticated it  may  be  hard  to  tell  real-world 
from  virtual  reality.  This  is  an  advan- 
tage architects  have  recognized  and 
exploited.  "It's  difficult  for  most 
people  to  visualize  a  one-dimensional 
floor  plan  in  three  dimensions,"  said 
Gate  Lew,  Administrative  Office 
senior  architect.  "Computer  modeling 
lets  clients  literally  walk  through  the 
plan.  They  can  experience  the  entire 
design,  see  how  space  is  allotted  to 
foyers  or  hallways,  along  with  the 
proposed  materials,  colors,  lighting, 
and  even  how  furniture  will  fit." 

The  computer  model  isn't  inexpen- 
sive, but  when  properly  used  it  can  lead 
to  savings.  A  typical  10-minute  video 
presentation  incorporating  a  computer 
generated  walk-through  of  a  plan  may 
cost  $50,000;  a  3-dimensional  view  of  a 
floor  plan  may  cost  between  $5,000  and 
$25,000.  The  cost  pales  in  comparison  to 
making  changes  to  facilities  already 
under  construction.  For  example,  in  one 
courthouse  currently  under  construc- 
tion, a  court  discovered  that  it  needed 
to  raise  17  judges'  benches  by  one  step 


because  the  seated  position  of  the 
judges  turned  out  to  be  too  low  in 
relation  to  the  rest  of  the  courtroom. 
The  construction  contractor  wanted 
$1,000,000  to  make  the  change.  That's 
when  most  clients  realize  that  what 
they  thought  they  saw  on  a  plan 
wasn't  quite  what  they  had  in  mind 
and  ask,  "Why  didn't  we  see  this 
during  design?" 

Computer  models  help  eliminate 
that  problem.  In  fact,  computer 
models  have  proven  so  effective  that 
the  General  Services  Administration, 
the  agency  responsible  for  building 
federal  courthouses,  makes  computer 


rendering  of  plans  a  part  of  its  design 
contracts.  The  models  are  most  useful 
early  in  the  concept  and  design 
development  stage. 

They  can't,  however,  completely 
substitute  for  the  full-size  replica, 
albeit  in  rough  plywood,  that  is  built 
during  the  design  stage.  "Even 
though  the  full-size  mock-ups  are 
bare  bones,  with  no  doors,  or  lights, 
they  do  give  accurate  dimensions  and 
sight  lines,  said  Lew.  "Computer 
models  are  close,  and  they're  better 
than  an  artist's  rendering,  but  when 
we  get  to  actual  construction  there's 
nothing  like  the  real  thing." 


Computer  modeling  shoios  the  view  jurors  will  have  of  the  witness  stand  and  judge's  bench 


Modeling  can  show  illumination  levels  in  the  courtroom,  with  both  natural  and  artificial 
lighting,  and  sightlines  from  the  bench  of  the  courtroom. 
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JUDICIAL    MILESTONES 


Appointed:  Richard  Conway  Casey, 

as  U.S.  District  Judge,  U.S.  District 
Court  for  the  Southern  District  of 
New  York,  November  10. 

Appointed:  James  S.  Gwin,  as  U.S. 
District  Judge,  U.S.  District  Court  for 
the  Northern  District  of  Ohio, 
November  10. 

Appointed:  Anthony  W.  Ishii,  as 

U.S.  District  Judge,  U.S.  District 
Court  for  the  Eastern  District  of 
California,  October  31. 

Appointed:  Algenon  Marbley,  as 

U.S.  District  Judge,  U.S.  District 
Court  for  the  Southern  District  of 
Ohio,  November  10. 

Elevated:  Judge  Paul  J.  Barbadoro,  to 

Chief  Judge,  U.S.  District  Court  for 
the  District  of  New  Hampshire, 
succeeding  Chief  Judge  Joseph 
DiClerico  Jr.,  November  1. 

Elevated:  Judge  Edward  B.  Davis,  to 

Chief  Judge,  U.S.  District  Court  for 
the  Southern  District  of  Florida, 
succeeding  Chief  Judge  Norman  C. 
Roettger,  Jr.,  June  5. 


Elevated:  Judge  Claude  M.  Hilton, 

to  Chief  Judge,  U.S.  District  Court  for 
the  Eastern  District  of  Virginia, 
succeeding  James  C.  Cacheris, 
December  3. 

Elevated:  Judge  Marilyn  H.  Patel,  to 

Chief  Judge,  U.S.  District  Court  for 
the  Northern  District  of  California, 
succeeding  Chief  Judge  Thelton  E. 
Henderson,  November  15. 

Senior  Status:  Judge  R.  Kenton 
Musgrave,  U.S.  Court  of  Interna- 
tional Trade,  November  14. 

Deceased:  Senior  Judge  Cecil  F. 
Poole,  U.S.  Court  of  Appeals  for  the 
Ninth  Circuit,  November  12. 

Deceased:  Senior  Judge  Edward 
Dean  Price,  U.S.  District  Court  for 
the  Eastern  District  of  California, 
November  3. 

Deceased:  Senior  Judge  J.  Smith 
Henley,  U.S.  Court  of  Appeals  for  the 
Eighth  Circuit,  October  18. 


Devitt  Award  Nominations  Open 


Nominations  are  being  accepted  for 
the  16th  annual  Edward  J.  Devitt 
Distinguished  Service  to  Justice 
Award.  The  award,  named  in  honor 
of  Judge  Edward  J.  Devitt  (D.  Minn.), 
recognizes  the  dedicated  public 
service  of  members  of  the  federal 
Judiciary.  The  award  is  administered 
by  the  American  Judicature  Society. 
All  federal  judges  appointed  under 
Article  III  of  the  Constitution  are 
eligible  for  nomination. 

Judges  who  have  been  honored 
with  the  award  in  recent  years  include 
Judge  James  R.  Browning  (9th  Cir.), 
Judge  Hubert  L.  Will  (N.D.  111.),  Judge 
Joseph  F.  Weis  Jr.  (3rd  Cir.),  Judge 
Jack  B.  Weinstein  (E.D.  N.Y.),  Judge 


Milton  Pollack  (S.D.  N.Y.),  Judge 
John  C.  Godbold  (11th  Cir.)  and 
Judge  Collins  J.  Seitz  (3rd  Cir.). 

The  1997  award  selection  commit- 
tee is  composed  of  Justice  Clarence 
Thomas  (S.C),  Judge  Phyllis  A. 
Kravitch  (11th  Cir.),  and  Judge  Ralph 
G.  Thompson  (W.D.  Okla.) 

Entries  should  be  in  writing  and 
set  forth  the  nominee's  accomplish- 
ments and  professional  activities  that 
have  contributed  to  the  cause  of 
justice.  Nominations  should  be 
submitted  by  January  15, 1998,  to 
Devitt  Distinguished  Service  to 
Justice  Award,  180  North  Michigan 
Avenue,  Suite  600,  Chicago,  Illinois 
60601-7401. 
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Presidential  Design  Award  Recognizes  Renovation  Success 


The  Byron  White  U.S.  Courthouse 
in  Denver,  Colorado,  has  received  a 
Presidential  Award  for  Design 
Excellence,  in  recognition  of  the 
preservation  of  this  early  20th 
century  courthouse,  which  combines 
"a  deep  respect  for  the  past  with  the 
thoughtful  integration  of  new  spaces 
for  new  uses." 

Built  in  the  early  1900s  in  a 
neoclassical  style  as  the  Federal 
Courthouse /Post  Office,  the  build- 
ing was  nearly  derelict  by  the  1980s. 
Much  of  the  original  architectural 
detail  was  destroyed  or  removed  in 
decades  of  alterations  by  a  succes- 
sion of  tenants.  However,  at  the 
urging  of  the  10th  Circuit  Judges' 
Restoration  Committee,  the  General 
Services  Administration  acquired  the 
building  in  1988  and  restoration  was 
begun.  The  subsequent  restoration 
was  so  faithful  to  original  drawings 
and  historical  photos  that  the 
courthouse  received  the  1994  Mod- 
ernization Award  from  Buildings 
Magazine. 

The  juried  Presidential  Design 
Awards  were  established  in  1983  by 
President  Ronald  Reagan  to  encour- 
age and  recognize  the  design  suc- 
cesses of  federal  agencies  and  to 

(Background)  The  five 

rtrooms  in  the  Byron 
White  U.S.  Courthouse 

light  the  architects'  use 
tssic  pr 


honor  those  individuals  who  have 
made  outstanding  contributions  to 
federal  design.  The  awards  are 
administered  by  the  National 
Endowment  for  the  Arts  and  are 
presented  every  four  years.  The 
program  includes  two  levels  of 
awards,  the  Federal  Design  Achieve- 
ment Awards,  and  the  Presidential 
Awards  for  Design  Excellence.  The 
latter  are  presented  for  design  of  the 
highest  quality  in  accordance  with 
international  standards. 

The  Thurgood  Marshall  Federal 
Judiciary  Building  in  Washington, 
D.C.,  which  was  completed  four 
months  ahead  of  schedule  and  10 


percent  under  budget,  received  a 
Federal  Design  Achievement  Award. 
The  award  recognizes  the  use  of  "a 
contemporary  vocabulary  of  vol- 
umes and  openings  that  respectfully 
recalls  the  cadence,  rhythms  and 
structure  of  the  [Union]  station 
without  becoming  a  pastiche  of 
historic  elements." 

Nationwide,  75  projects  were 
selected  to  receive  Federal  Design 
Achievement  Awards,  and  of  these, 
nine  received  Presidential  Awards 
for  Design  Excellence. 

(Below)  The  Thurgood  Marshall  Federal 
Judiciary  Building  in  Washington,  D.C. 
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INTERVIEW 


Breaking  the  Freeze  on  COLAs:  An  Interview  with  Judge  Barefoot  Sanders 


(continued  from  page  1) 
Hon,  the  Bankruptcy  and  Magistrate 
Judges  Associations,  the  Federal  Bar 
and  American  Bar  Associations.  I 
think,  also,  that  our  emphasis  on  the 
bipartisan  nature  of  our  effort  helped 
change  the  climate. 

Q^  Does  Congress'  action  suggest 
.  to  you  that  the  Ethics  Reform 
Act's  annual  COLA  mechanism  will 
again  be  allowed  to  work? 

A   There  has  been  considerable 
.  discussion  along  these  lines.  I 
was  quite  encouraged  by  Speaker 
Gingrich's  statement  to  the  effect  that 
annual  COLAs  ought  to  be  the  rule,  as 
provided  for  in  the  Ethics  Reform  Act, 
without  a  lot  of  controversy.  I  believe 
that  there  are  a  number  of  members  of 
Congress,  senior  members  particularly, 
who  feel  this  way.  This  is  not  a  guaran- 
tee for  the  future  but  it  is  a  hopeful 
sign.  Of  course,  1998  is  an  election 
year.  If  Congress  allows  a  COLA  for 
members,  judges,  and  senior  execu- 
tives in  1998  (for  FY  1999)  as  it  should, 
that  will  be  a  very  good  portent  for  the 
future. 


Q 


What  will  happen  if  judges  are 
.  again  denied  annual  COLAs? 


A^  I  think  we'll  just  have  to  see.  I 
•  don't  like  to  assume  bad  news. 
If  we're  denied  a  COLA  next  year, 
we'll  have  to  review  the  situation 
then.  That  will  be  up  to  the  Judicial 
Branch  Committee  and  my  successor 
as  chair,  Judge  David  Hansen  (8th 
Cir.),  who  is  very  wise  in  the  ways  of 
the  Hill. 

Q^  The  President's  salary  has  not 
•  been  adjusted  since  1969.  Does 
this  present  a  problem  for  future 
judges'  pay  increases? 


A 


I  don't  think  it  is  a  problem  for 
•  COLAs  for  the  time  being.  But 


the  President's  salary  acts  as  a  ceiling 
on  any  substantial  increases  in  con- 
gressional and  judicial  salaries.  For 
instance,  the  Chief  Justice's  salary 
certainly  is  not  going  to  exceed  the 
President's,  and  neither  is  the 
Speaker's  nor  the  Vice  President's  and 
so  on.  There  is  a  problem  in  that  the 
failure  to  adjust  the  President's  salary 
compresses  the  salaries  of  others  in 
government.  I  think  the  President's 
salary  ought  to  be  substantially 
increased.  It  has  been  nearly  30  years 
since  that  was  last  done.  If  we  doubled 
the  President's  salary,  that  probably 
would  not  take  care  of  the  cost-of- 
living  increase  since  1969,  the  year  of 
the  last  increase. 

When  we  compare  the  salaries  of 
the  President,  members  of  Congress, 
and  judges  with  the  income  of 
attorneys  in  the  private  sector  and 
with  other  professionals,  it  is  obvious 
that  public  service  is  not  sufficiently 
recognized,  at  least  in  monetary 
terms. 

Q^  Your  committee  made  at  least 
.  two  recommendations  to  the 
Judicial  Conference  on  judges' 
compensation  in  the  course  of  the 
year.  Can  you  tell  us  about  the 
committee's  actions  and  the  resulting 
Conference  policy? 

A^  Initially,  we  recommended  to 
•  the  Conference  that  the 
Judiciary  seek  a  cost-of-living 
increase  in  the  amount  of  9.6  percent, 
which  would  make  up  for  the  cost- 
of-living  increases  denied  in  the  last 
four  years.  We  also  recommended 
that  the  Conference  endorse  repeal 
of  section  140  of  P.L.  97-92,  which  is 
an  outmoded  mechanism  requiring 
specific  congressional  approval  of  a 
COLA  for  judges,  in  addition  to  the 
normal  appropriation  process.  We 
further  recommended  that  the 
Conference  approve  legislation 


delinking  judicial  salaries  from  those 
of  members  of  Congress,  placing  us 
instead  in  whaf  s  called  the  General 
Schedule  for  federal  employees.  The    * 
Conference  endorsed  all  these 
recommendations. 

As  the  year  wore  on  it  became 
increasingly  clear  that  we  were  not 
going  to  obtain  delinkage  or  the  9.6 
percent  catch-up.  So  in  September 
1997,  we  recommended  to  the 
Conference  that  it  go  on  record  as 
supporting  a  cost-of-living  increase 
not  for  only  the  Judiciary,  but  also  for 
members  of  Congress  and  for  senior 
executives.  We  did  that  because  we 
were  encountering  considerable 
feeling  on  the  Hill  that  judges  were 
interested  only  in  themselves.  And 
while  judges  salaries  were  our  only 
responsibility,  and  we  weren't  trying 
to  meddle  in  anyone  else's  business, 
we  did  want  it  understood  that  we 
favored  cost-of-living  increases  across 
the  board  for  all  of  those  who'd  been 
denied  COLAs  since  1993. 


( 


Q#  The  1989  Ethics  Reform  Act 
.  called  for  the  creation  of  a 
Citizens'  Commission  on  Public 
Service  and  Compensation  to  replace 
what  was  known  as  the  Quadrennial 
Salary  Commission.  What  happened 
to  the  Citizen's  Commission? 


A    The  Quadrennial  Salary 
•  Commission  was  the  backdrop 
for  the  enactment  of  the  Ethics  Reform 
Act.  That  act  created  a  Citizens'  Com- 
mission on  Public  Service  and  Compen- 
sation. The  Citizens'  Commission  has 
not  functioned.  Many  of  the  appoint- 
ments to  it  have  not  been  made.  The 
appropriations  for  the  commission  have 
lagged.  In  fact,  I'm  not  sure  there  are 
any  appropriations  for  the  commission 
to  function.  It  is  not  a  workable  situa- 
tion. The  commission  needs  to  be 
replaced.  The  Judicial  Branch  Commit- 
tee did  not  try  to  examine  what  should 
replace  it.  I  have  not  polled  the  commit-  i 
tee  members,  but  I  think  they  believe 
that  there  should  be  something  with  a 
considerable  amount  of  prestige,  some  -# 
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group  that  could  speak  with  authority, 
and  say  that  a  pay  increase  in  a  specific 
amount  is  something  these  folks — that 
is,  Congress  and  judges  and  senior 
executives — deserve. 

That  would  not  completely  solve 
the  problem,  of  course.  Sooner  or  later 
the  question  of  a  pay  increase  will 
always  come  to  Congress.  But  the 
more  prestigious  the  commission,  the 
more  it  is  separated  from  the  govern- 
ment, and  more  independent  the 
people  making  the  recommendation, 
the  more  weight  the  recommendation 
will  carry  with  the  public  and  the 
Congress. 

Keep  in  mind  that  a  pay  increase  is 
a  separate  matter  from  the  annual 
COLA. 

Q^  During  the  1st  session  of  the 
•  105th  Congress,  legislation  was 
introduced  (H.R.  875  and  S.  394)  to 
amend  the  current  mechanism  for 
adjusting  judges'  pay  and  to  provide  a 
catch-up  pay  adjustment.  What  was 
the  result  of  this  legislation? 

A#  Those  bills  were  duplicates. 
•  They  included  those  matters 
approved  by  our  committee  and 
endorsed  by  the  Conference.  As  you 
know  we  didn't  get  what  the  Confer- 
ence endorsed.  We  got  a  2.3  percent 
COLA,  just  like  members  of  Congress 
and  senior  executives.  It  is  important 
that  the  annual  COLA  become  a  habit 
and  not  an  occasional  thing. 

A  major  purpose  of  the  bills  was  to 
garner  bipartisan  support  for  a  pay 
adjustment.  The  idea  was  that  biparti- 
san support,  particularly  from 
members  of  the  Judiciary  Committees 
in  both  the  House  and  the  Senate, 
would  demonstrate  to  other  members 
of  Congress  that  there  was  a  signifi- 
cant push  for  the  legislation.  H.R.  875 
was  sponsored  by  Representative 
Henry  J.  Hyde  (R-IL)  and  co-spon- 
sored by  Representative  John  Conyers 
(D-MI),  the  chair  and  ranking  minor- 
ity member,  respectively,  of  the 
House  Judiciary  Committee,  and 
nearly  100  other  House  members. 


S.394  was  sponsored  by  Senator  Orrin 
G.  Hatch  (R-UT),  and  co-sponsored  by 
Senator  Patrick  J.  Leahy  (D-VT),  chair 
and  ranking  minority  member, 
respectively,  of  the  Senate  Judiciary 
Committee,  and  by  over  25  senators. 
This  broad  support  generated  a 
change  in  the  climate  and  helped  to 
fix  Congress'  attention  on  the  need  for 
a  COLA,  not  just  for  judges  but  across 
the  board. 

A  major  problem  was  that 
delinkage  and  repeal  of  section  140 
are  not  widely  understood.  Those  are 
subjects  that  must  be  pursued  another 
time. 

Qt  Can  you  give  us  an  overview 
•  of  how  your  committee  was 
working  to  secure  the  pay  adjustment 
while  Congress  was  considering  this 
legislation? 

At  The  committee  worked  through 
•  all  the  constituent  groups  that  I 
mentioned.  Their  work  and  assistance 
was  really  essential.  With  these 
groups,  the  judges  on  our  committee, 
and  the  help  of  other  members  of  the 
federal  Judiciary  throughout  the 
country,  we  went  to  work  obtaining 
sponsors  and  co-sponsors  of  those 
bills.  That,  in  turn,  generated  the 
interest  in  a  COLA. 

Q^  In  the  end,  judges  received  a 
•  2.3  percent  cost-of-living 
adjustment.  Does  this  meet  your 
expectations,  and  what  are  your 
expectations  for  fiscal  year  1999? 

At  The  2.3  percent  represents  a 
.  •  modest  achievement.  We 
wanted  more.  We  hoped  we  would 
get  more.  The  significance  of  the  2.3 
percent  COLA,  I  believe,  is  that  we 
broke  the  freeze  on  COL  As.  Denying 
COLAs  was  becoming  a  matter  of 
routine  for  Congress;  there  is  some 
prospect  now  that  granting  COLAs 
will  become  routine. 

As  for  our  expectations  for  next 
year,  that  is  difficult  to  read.  Judge 
Hansen  and  the  committee  will  be 


dealing  with  that.  As  I  have  said, 
Judge  Hansen  is  wise  in  the  ways  of 
the  Hill  and  has  very  seasoned 
judgment. 

Q#  What  is  your  sense  of  the 
.  reaction  of  the  public  and  the 
media  to  Congress'  decision  to 
authorize  a  COLA  for  top  government 
officials? 

A^  There's  not  been  any  significant 
.  adverse  reaction.  I  base  that  on 
what  I  have  observed  and  on  what  I 
have  heard  from  judges  throughout 
the  country.  There  was  some  immedi- 
ate media  reaction,  more  favorable 
than  unfavorable. 

But  the  COLA  is  now  old  and  cold 
news.  After  all,  we  are  in  a  society 
where  many  many  people  are  accus- 
tomed to  cost-of-living  increases.  I 
believe  that  the  amount  of  public 
opposition  to  the  COLA  was  exagger- 
ated. 

Q#  What  are  your  reflections  on 
•  your  tenure  on  the  Judicial 
Branch  Committee? 

A#  It  has  been  a  very  busy  and 
•  enjoyable  time.  The  members  of 
the  committee  are  outstanding.  We've 
had  major  support  from  the  Adminis- 
trative Office  and  the  staff  there, 
particularly  from  Director  Leonidas 
Ralph  Mecham.  Of  course,  the  most 
important  help  on  the  COLA  came 
from  the  Chief  Justice.  He  outlined  the 
necessity  for  a  pay  adjustment  in  early 
January  of  this  year  and  worked  on 
the  legislation  all  through  the  year.  He 
communicated  with  the  leadership  of 
the  House  and  Senate  and  other 
members.  His  support  elevated  the 
importance  of  the  COLA  legislation. 

I  do  want  to  mention  that  the 
Judicial  Branch  Committee  deals  with 
many  other  subjects  in  addition  to 
COLA  legislation.  All  committee 
members  share  the  work  on  those 
projects. 

Serving  on  the  committee  has  been 
a  great  experience. 
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ABA,  A JS  Advocate  Judicial  Independence 


Two  national  organizations,  the 
American  Judicature  Society  (AJS) 
and  the  American  Bar  Association 
(ABA),  are  coming  to  the  aid  of  what 
they  see  as  an  increasingly  embattled 
Judiciary. 

The  AJS  recently  held  the  first 
meeting  of  its  Center  for  Judicial 
Independence  Task  Force.  Members 
discussed  political  attacks  on  judges. 
"The  issue  of  judicial  independence 
is  at  the  heart  of  our  democracy," 
AJS  immediate  past  president  Robert 
M.  Kaufman  told  the  task  force.  "It  is 
at  the  core  of  our  constitutional 
protections  on  the  one  hand,  and  at 
the  core  of  public  confidence  in  the 
objective  decision-making  of  our 
courts  on  the  other."  The  task  force 
called  for  a  national,  citizen-driven 
effort  to  educate  Americans  about 
the  importance  of  an  independent 
Judiciary.  The  22-member  task  force 
includes  former  U.S.  Senator  Howell 
T.  Heflin,  who  also  served  as  a  chief 
justice  of  the  Alabama  Supreme 
Court,  and  former  Representative 
Robert  W.  Kastenmeier,  who  chaired 


the  National  Commission  on  Judicial 
Discipline  and  Removal.  According 
to  a  recent  AJS  survey  of  1 65 
midwestern  judges,  73  percent  said 
there  had  been  widespread  attacks 
on  the  Judiciary  in  recent  years  in 
their  states  or  jurisdictions,  while  87 
percent  thought  they  were  under 
increasing  pressure  to  be  directly 
accountable  to  public  opinion.  Task 
force  member  Benjamin  Civiletti, 
U.S.  Attorney  General  under  Presi- 
dent Carter,  warned  that,  "Without 
independent  judges,  decisions  that 
guaranteed  our  most  cherished 
rights  never  could  have  been  made." 
Meanwhile,  the  ABA  has  formed  a 
Special  Committee  on  Judicial 
Independence  that  will  study  issues 
associated  with  attacks  on  judges. 
According  to  the  committee's  chair, 
William  S.  Sessions,  a  former  U.S. 
district  court  judge  and  CIA  and  FBI 
director,  "There  is  a  substantial  need 
for  engaging  the  public  and  the  legal 
profession  to  bring  about  a  better 
understanding  of  what  judges  and 
courts  do  generally,  and  specifically 


about  the  rule  of  law  and  the  role 
that  judges  play."  The  committee        ( 
will  work  for  non-political  selection 
of  judges,  including  promotion  of 
the  ABA's  preference  for  merit 
selection  of  judges.  The  committee 
also  hopes  to  raise  public  awareness 
of  the  importance  of  judicial  inde- 
pendence and  will  act  as  a  clearing- 
house for  information  in  the  area. 
Sessions  said  the  committee  plans  a 
multifaceted  approach  toward 
public  education,  which  will  include 
talking  to  television  and  print  media, 
and  preparing  educational  materials 
for  students  in  grade  school  through 
law  school  to  clarify  the  importance 
of  judicial  independence.  The 
committee  also  will  examine  the 
manner  in  which  judicial  indepen- 
dence is  guaranteed,  such  as  com- 
pensation and  benefits,  courthouse 
conditions,  and  security  and  staff 
assistance.  The  11-member  commit- 
tee includes  Judge  Norma  L.  Shapiro ■ 
(E.D.  Pa.),  and  former  White  House 
counsel  and  U.S.  circuit  judge  Abner 
Mikva. 
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